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1 COVENANT |
TO RESTRICT USE OF PROPERTY
2 Located at
christie Avenue and Shellmound Street
3 w Eneryville, california
4 o | s 1n DFFicial Records, Alameda County
. , Rﬂcg;g??c:ﬂoqcon;;“. clerk-Raocorder
5 Recording Requested By: lmmmuﬂmm 46.00 ‘ Wl
. | AR 0. 8/01/2
6 christie Avenue Partners |- JS a5 22 88 “221143’9 Sean Y
100 Bush Street, 26th Flgor 20E & 178530 39.00 0,00 0.00 ©.00 0.00 0.9
7 san Francisco, California 94104
g | when Recorded, Mail To:
9 Barbara Cdok, Chief
. site Mitigation Branch .
10 Department of Toxic Substances ¢ontrol
700 Heinz |Avenue, suite 200
il Beriieley, |California 24710
32 | h
i3 This Covenant and Aqraament-(“Covenant“) ie made on the
m
14 25 day of=ﬂ4:lh. 1995 by Christie "Avenue Partners = J3
15 | ("covenantor"), which is|the ownexr of record of certain property

16 commonly known as the Emery Bay Marketplace located at christie

17 Avenue and Shellmound street, described in Exhibit "A" attached

18 hereto and incorperated erein by this refererce (“"Property").,

19 and by the california De artment of Toxic Substances Contrel

20 ("Department"), with reference to the following facts.

21 A. Description of|Facts:
uistorically, the Marketplace

D

22 A.l.

23 site had been used for the manufacturé‘of pituminous roofing

24 products (tar paper). plending and packaging of oil-based paints

25 and enpamels, and as a trucking fagility. Contamination of soil

26 and groundwater occurred under previous oﬂnersnip'and occupancy

27 through the routine storage and handling‘of materials related to

28 the fueling and industri 1‘operations;"The contaninants detected
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material on the Property, and Covenantor has conducted extensive

investigation on the Property.

("I .

A.2.2.. ' From an abundance of caution, Covenantox

) desires and intends that in order to protect the public health

5 | and safety there be a full disclosure of esuch’ materials left on

¢ | the Property, the locations thereof, and appropriate steps taken

7 to mitigate risk in +he event that future activities on or uses

8 of the Property could lead.to an exposure. - Exhibit A provides a

9 map of the Property which identifies the xnown types and

10 locations of such materials under the ownership and control of

11 Covenantor.

12 A 2D covenantor further intends and desires that

13 | before any subsurface excavation is performed at any of the

14 locatiens reflected.on Exhibit A rhat ‘an appropriate site health

1.5 and safety plan be prepared to nitigate exposure, if any, te

16 materials located in such areas. Such site health and safety

17 plan shall pe submitted to the pepartment . for review and approval

18 at least five (5) days in advance of the subsurface work to be

19 conducted on EnE'P;uperty.

20
21 A.3. Deed Ejgmﬂipﬂ__ﬁﬁgﬂilmp—t
22 A.3.1. The Department has determined that deed

23 restrictions need to be imposed on the Property to ensure full

24 protection of public nealth and the environment.
25 _A.3.2. The Propefty‘is presently owned by the
26 covenantor. The Property has been develcped as a shopping

27 commercial center, which includes but is not 1imited to, retail

28
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shall be deemed by their purchase, leasing, or possession of such

Property, to be in accord with the foregoing and to agree for and

among themselves, their heirs, Succassors, and "assignees, and the

agents, employees, and lessees of such aowners, heirs, sSUCCessors,

and assignees, that the Restrictions as herein established must

be adhered to for the benefit of future owners and occupants and
that their interest in the Property shall be subject to the

Restrictions contained herein.

1.3. corporati ses. Covenantor

agrees that the Restrictions sat out herein shall be incorperated

by reference in each and all deeds and leases of any portion of

the Property.

ARTICLE IX

DEEINITIONS
2.1, pepartment. npepartment® shall mean the california

State Department of Toxic Substances Ccontrol and shall include

its successor ‘agencies, if any.

2.2. Improvements. wImprovements" shall mean all

buildings, structures, fixtures, roads, driveways, regradings,

and paved parking areas, constructed or placed upon any portion

of the Property.

2.3. Occupants. “Occupants” shall mean those persons

entitled by ownership, leasehold, oOF other legal relationship to
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the exclusive right to occcupy any relevant poxrtion of the

Property.

2.4. Qwper. wowvner" shall mean the covenantor or its
successors in interest, including heirs and assigns who held

title to all or any relevant portisn of the Property.

ARTICLE IIT
: RESTRICTIONS
3.1. Restrictions on Use. Covenantor and Owner agree to

restrict the use of the relevant portion of the Property as

follows:

[P0 . The use of the Property (see Exhibit "aA®") is
restricted to the development, construction,
occupancy and maintenance of a shopping
commercial center, which includes but is not
limited teo, retail restaurants, food courts,
movie theaters, entertainment, offices,
research and development, and related
commercial purposes.

i (s [ The Property shall not be used in such a way

that will disturb or interfere with the
integrity of any monitering system.

03.1.3. There shall not be anf activity related to
residual waste materials on the Property
which will cause any potential harm to public

health or safety or the envirormment.
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1 3.2. _The relevant portion of the Property shall be used

2 and maintained in such a way as to prevent exposure to residual

3 waste materials left on-=site.

5 Bed The Department or its designated representatives
6 shall have access to the Property for the purposes of inspection,
7 surveillance, monitoring or other actions necessary to protect

8 | public health, safety or the environment.

10 3.4. Cconve of .  Ccovenantor and Owner shall

11 provide & thirty (aoiwday advance notice to the Department of any
12 sale, or other cenveyance of the Property or an interest in the
13 Property to a third person. The Department‘shall not have the
14 | authority to approve, disapprove, ©Or otherwise affect any ;ale,
15 lease, or other ceonveyance of the Property except as otherwise

16 provided by law or by reason of this Covenant.

17

18 3.5. Enforcement. Any violation of the Covenant shall be

15 grounds for the Department to take enforcenent actien, including

20 the filing of an acministrative, civil or criminal action, as

21 provided by law, against the Covenantor or owner, subject to all

22 applicable defenses.

23

24 3.6. Eggégg_ig_aggggmggﬁg. Covenantor, Owner and

25 Occupant shall prepare @ written instrument which shall accompany

26 all purchase, lease, sublease, rental agreements, and other

27 conveyance documents relating to the relevant portion of the

28 Property. The inetrument shall centain the following statement:
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*The land described herein contains waste material.

Such condition renders the land, the property, and the

.owner, lessae, or other occupant of the land or

to the requirements, restrictions,
 jabilities contained in Chapter 6.5
Lf Division 20 of the California Health

This gtatement iz not a declaration

ists” ..

ARTICLE IV
B R V. oF S

Any Owner or, with the Owner'’s consent,

written variance form any of the

Fements of this Covenant. Such application

_dance with Section 25233 of the California

Restrictions. Any Owner or, with the
Nccupant of the Property or a portion
the vepartment to remove any of the
rements of this Covenant as they apply to
fhe Property. Such application shall be

*h Section 25234 of the California Eealth

lLess modified or remeved in accordance with

Section 4.1 or Sectioh 4.2 above, the Restrictions and

roperty ox any portion thereof, may apply to
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nts of this Covenant shgll continue in effect in

requireme
perpetuity.
ARTICLE V
C EOQU
5.1. gg_nggigg;;gg_;n;ggggg. Nothing set forth herein

shall be construed to be a fit or dedication, or offer of a gift
or dedication, of the Property or any portion thereof, to the

general public for any purposes.

5.2. Notices. Whenever any person gives or serves any
notice, demand, or other communication with respect to this
Covenant, such notice, demand, or aommunication shall be in
writing and shall be sent simultaneously to an authorized
representative of the Covenantor (or owner) and to the

Department, in certified mail with return receipt requested.

5.3. partial Invalidity. If any portion of this Covenant

is determined to be invalid or unenforceable for any reason, the

remaining portion of this Covenant shall remain in full force and

effect.

S.4. Recordation. This covenant shall be executed by the
Covenantor and by the Department. This Covenant shall be
recorded by the Covenantor in the Alameda County Recorder’s

orffice within ten (10) days of the date of execution as sat forth

above.
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IN WITNESS THEREOF, the Covanantor and the Department

execute this covenant as of the date set forth above.

ncovenantor"

Christie Avenue Partners - JS

Cﬁristia Avenue Partners - JS

A Califormia Limited

Partnership

By: et Associates )
ia Limd Partnership
/
er
Its General Partnex
"pDepartment"

‘ | ,EEE; ' 9 taqrzL__

1007 2817 plg .docd. 0

Barbara Gook, Chief

Site Mitigation Branch

Dapartment of Toxic §

ubstances Control

1N
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CALIFORNIA ALL-PUHPOSE AGKNOWLEDGMENT

o temaa e seae - — e

State of Co...\ an.._..

PRt

a et -

i m emoam e -

- ma

.~

County of _ixaw r"ﬂ-\ac.z & a

D

personally appeared . . et

\ A% S befors me,

N\\Qr

N:}.\I'c:‘l\ﬂ'\m \ (-‘I‘-A-&G--* &GL r{ ‘

um:mmunmug *Jare Doa, uumpm

[y
Vi

Name(t) of Sigrorta)

& pereonally known to me — OR - [J proved to me on the basis of satisfactory evidencs te be the person(s)

whose name(s) is/ase subscribed to the within instrument
and arknowledged to me that he/shefthey executed the
same in his/hesRheir authorized capacity(ies), and that by
his/heriitsir signature(s) on the instrument the personia),
or the entity upen behalf of which the person(s) acted,
executed the instrument.

WITNESS my hand and official seal.

-
1

j “~ . " 5 ’_‘.' it
b x.&i___._, el
Tiratar of fegtory PUbic
OPTIONAL

Though the information balow 1§ nol required by 1aw, il may prove valvabis o persons relying or the docurment and could prevent
fraudulent remmoval and reantachment of this form fo anomor document.

Description of Attached Document

Title or Type of Document: C_o\twu

Document Date: hareh VAR5

2 Be Bolid Vo, B omds
Number of Pages: l

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: J bw N N\m &r\n Signer’s Name;

0O Individual O Individual

3 Corporate Oificer C Corporate Officer
Tle(s): Title(s):

{7 Partner — Z! Limited 27 General
O Attomey-in-Fact

Q Trustee A(GHT THUMSRR
0 Guardian or Conservator Ay
O Other: . Top of b here

Signer Is Representing:

@l: q-;‘"““'lr ‘P"S"hu.n .\M

=3

5 Partner — O Limited [ General
O Attamey-in-Fact

O Trustee

0 Guardian or Conservator
O Other:

RIGHT TRUSEPRINT
CF SIGNER
Too of thumi harg

TNT

Signer is Ropresenting:

© 1004 Natonat Nomwy Azzossban « 236 Rammot Ave , P.O Box 7184 - Canoge Pam, CA

p1300-7184

P. 014

Pwgrdor: Call Tod.Frag 1.000-87€-5827
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

i ey i - — - - -
PR B . A e - = = -
ey s e

e g 28 = A S

T I i

RO &0 v R

<z .
County of g v“""—“—‘é“— ot

On N\a v-r-t\ n',?- " \t\q = bafore me, [l T W . &&\Dnu L‘ ) o‘m\r Jv'b“t'-__
Qe Narme nd This of Offices (8.g., “Jend Dos, Notary Pudie”] / i

personally appeared "\ hea S v ”
Neme(c) of Signere)

F'parsonally known to me ~ OR — I proved to me on the basis of satisfactory avidence to be the personis)
whosa name(s) is/are subscribed to the within instrument
and acknowledged to me that ha/shefthay executed the

et VS same in his/herithalr authorized capacity(ies), and that by

. SEOUT his/herftireir signaturefe) on the Instrument the person(sj,
TR ng’:m"fé’gw F1 or the entity upon behalf of which the person(s) acted,

3 Notory Pubic — Coffomia = execuled the instrument. '

~pup ¢ SAN MATEQ COUNTY
it My Comm. Sdlres MAR 7. 1997

3
§

b

WITNESS my hand and official sea,

C- \ - ‘.’-\ 1 *
‘.—b—l.lsm, \y v:-":?\:\w"\l\—o :

Signatyry of Nolary Publls

OPTIONAL
Though the infermation bafove is not requirgd by law, it may prove valuabie to parsons relying on the documant and could provant
fraudulenr removal and reattachmem of this form 10 ancther document.

Description of Attached Document S
i
Covinnnk = Rustv;.}r Use ,Q Y ro?;.--\'\i.
N

-

Title or Type of Document:
Document Date: N\Avr.-kﬁ \ S Number of Pages:

Signar(s) Other Than Named Above:
Capacity(ies) Claimed by Signér(s)

, gl
Signer’s Name: Theres S oraes _ Signer's Name:
O Individual I Individual
O Corporate Officer 0 Corporate Officar
Titla(s): Title{s):
B’F‘aﬂner — [ Limited “C] General 0] Partner — (J Limited 0 General
C Attomey-in-Fagt O Attomey-in-Fact
O Trustee e g TR O Trustee AIGHT THUA'RPRIT
71 Guardian or Conservator pese il | () Guardian or Conservator S oFSiGNES
O Omer: - Top of thumb here O Other: Top ol Mumo here |
Signer 13 Representing: Signer ¢ Representing;
Cere SAN L Peieundes

£ 1094 Npbona! NoMry A230SIRION + 8200 Aemmen Ave.. PO Bon 7104 = Conofja Pare. CA 97308-7104 ‘
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! STATE OF CALI:FORN];A )
Z'y COUNTY OF Al_ameda 3 t
4.1 on -'F')A‘V = e , 1995, before me, WE_MQE
S ] a Notary Public in and for said state, personally appeared Barbara
6 g.'J' Cook, personally known to me or proved to me on the basis of
'?')I satisfactory evidence to be the person whose name is subscribed to
8 -i the within instrument and acknowledged to me that she executed the
9 ' same in her authorized capacity, and that by her signature on the
10 . instrument Department of Toxic substance Control executed the
11 d instrument.
12
13 WITNESS my hand and official seal.
Ly i \ | :
15 ‘ Signature . M;??W
16 |
U e ooy
‘ 41 AINOTARY PUBLIC - CALIFOR
1B Comm. Zaouns Fob. 16, 1097 =
18 o T
20"
2l ii'
22!
2!
24 |
25
26
27

COURT PAPER

CraTR oF CALIFOAMIA
Srp. 113 -REw, .72

a5 4208



