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4088 Wilburs Way
Mariposa, CA 95338-9453
209-966-8066
Fax: 209-966-8062

FAX TRANSMISSION COVER SHEET

Date: e 1) 1998

To: Sucoi { {ugo - Alameda County Health Agency
Fax: (it $37-9335
Re: Wertfn Suites Hotel

Sender:  ( luoics 1. Hibert, Jr,

YOU SHO1 1 1) RECEIVE 16 PAGES, INCLUDING THIS COVER SHEET. IF
YOU 1X .01} RECEIVE ALL THE PAGES, PLEASE CALL 209-966-8066.

Pleasc find attached a copy of the "Deed Restriction” covering the Woodfin Suitc
Hotel project -+ 1t 5800 Shellmound Street, Emeryville. In reviewing this
document, voi- ~i! find that under Article I] the proposed use is allowed and those
subparagraph ¢emiands will be met under our proposed plan. The State has indicated
that they di r ¢ eed any further information and that we have met the stated
requirements

If you require «n further information prior to our meeting on Thursday, please
contact me e referenced number,

cc: Paul King - RC.A Environmental, Inc. (510) 658-9074
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THE MARTIN GROUP

August 29, 199;

Dr. R. Ghosh

State of California Environmental Protection Agency
Department ¢ Toic Substances Control, Region 2
Site Mitigation Branch :
700 Heinz Avenue

Berkeley, C.4 54712

Dear Dr. Ghosls:

Attached please ﬁv;dampyoftheltecordedbeednmﬁdﬁonfnrrwﬁl@ IfIcan be of further © .

assistance, please contact me.

Sincerely,
o F
Lynon Tolin _
VICE PRESIDENT-PROPERTIES
- LT:ko
enclosures

cc; Tom Gram

5500 Shallmr: 2o Suite210. Emecyville, California 94608 (510)652-5852 FAX ($10)652-1967
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COVENMANT
TO RESTRICT USE OF PROPERTY
. Locaved at
Christia Avenue and shellmound Streat
. Emsryville, California °

afficid} Racergs. Rlameda Goun
“‘eurd'dnlna'eannlll. Clark-Recarder

' patri
oo mocsanses sve RN 68
1401 :ﬁ'u:h StrEEt, 251:11 Flour ;;g i‘ 1." as"' .....:.h .40 g.08 8.9

San ¥rancisco, california 94104
when Recorded, Mail To: 7,.

sarbara Coock, Chief
site Mitigation Branch ,
Dapartment of Toxic Substances control

700 Hainz Avenue, Suite 200 -
Berkeley, california 94710

~nis Covenant and Agreement ("Covanant") is made on the

-

AL day ofeﬂnréh. 1995 by christid Avanue partners - J§

]

("ozomantor®y, which is the ownar of rndnrd eof :lrtain propesty

comronly knewn as the Emery Bay Marketplace locatad at Christie

Avenue and Shellmouﬁd straek, described 1ln Exhibit “A" attached

her:~z and incorporated herein by this raferance (“Prupurty"),

and .y the california Departnent of Toxie Substances Contzol

{"“L;wrtment“), with reference ta tha fellowing facts.

Dascripticn of Facts:

ALk, Eggg_ﬂgggg;nigngﬁgl. Historically, ehé‘ﬁarkitplacn

g7 rad baen used for the manufacture of bituminous roofing

prodiuerts }tar papar), blending and packaging of oll-bassa paints

ans «vpanels, and as a truckipg fasility. contamination of soil

ans sreundwater occurred under previous cwnership and eccupancy
snr-oh the routinpe storage and handling of matarials related =

toe f.eling and industrial operetions. Tha anntaminanta detacts

La ve
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1 in oo.:-and/or groundwater during investigation ;utiviti‘s
2 ccﬁduc:ed ﬁ;twian 1582 and 1987 include hydrocaxhunn.'an asphalt
3| like matarial and wasta tar paper material. Pursuant to a
4 ramudiatidn plan suhmittad‘to the Alameda County Bazardous
5 Materials Unit in 1988, the hyﬂruéarpon matexlnal was axcavated,
6 treemed and transported off-site for disposal. Tha tranches
2 | which were left from these areas were refilled with clean fill.
g 1 The asohalt-like material was jnvestigated and characterizad.
9 | The ssterial contains semi-volatile petroleud constituents,
10 howevsr, ik wes feund to be nen-hazardous pursuant to the
11 racy:remcnts of Titla 22 of the cul. Admin, Code. ™ Some soil
1z cuntiining such material was -xcnvatad'aud dispesed of at an of £
13 sifé facility. Howeve£; soma of this paterial remained in place
14 in areas which waras covared by paqu-plrking lota or 1%

AR B landa:apiné material. The tar paper was vamovad and disposed 2t

con .

16 | an ori-site landgill.

7

i8 R

19 avisiuation of the potantial humaen health risk asscclatad with

20 cortaninants remaining at ths site wvas pexformed prior to the

21 | impiementation of the fina) remedial action. Tnis study found
2% § thar juman expesure to the asphaltelike patarial remaining in b
.23 | sc.; it the Property 1is improbable because the site is covared

24 wirh buildings, landscaping and parking lots. As a result, the

25 | study concluded that tha asphalt-like material datacted in the

26 | soi.s at the site does not pose a human health hazard.

27 A.2.1., Covanantor has pade full and voluntary

pepartment of tha prasencs of the asphalt-1ike

3- Qi asura te the
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mavil.al on the Propexty, and Covenantor has conducted cxﬁansive

investigation on the Property.

A.2.2.. ' From an abundance of caution, Covanantor
desirey and intends that in ardef to protéct the public haealth
and satety there ha a full disclosure of such naterials left on
the +r-perty, the locations thareeof, and appropriate ateps takuﬁ
to nir.gate risk in the ever.t that future acti#itigqun-a;-uans
of t=e Property could lead.tec an Qkposure. Exhiblt A provides a
map T the Proparty which identifies tha Known types and

locaticns of such materials under the ovnarship and c¢ontrol of

-

Covenantor.
A.2:3. COvcnantar fyrther intends and desires that
before any subsurface excavation is parrarnad at any of tha

locs i irnng raflacted on Exhibit A that an appropriata site health
and safety plan be prspared to mitigate exposure, if any, to
aaterinls logated in such areas. Such site nealth and safety
plém shall be suhmifted.tn the Department.for review and approva.

at leaut Five (5) days in advance of the subsurface work to be

condurnted on tha Property.

5. ggéﬂ_Bs:t:innignﬂssgui:ﬂmsn:-

A.3.1. The Uapartﬁent has determinad that daed

rest“'w*ions need to be imposed on the P:aperty to anEure :ull

prcrnr**on of public health and the environment.
. A. 3 r The Pruperty is presently owned DYy the
Coven.itor. The Property nas peen developed as a shepping

sopmer-ial center, which inecludes put is not limited to, ratail
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restaurants, feod courts, movie theatears, enti:taiﬁﬁigt;‘afticus

resuarch and development, snd related commercial pu::ol;a-
A.3.3+ ' Covenantor agraes that {n grder to protect

the present and future public health and safety and the

anv  wanment, the Property shall be used in gsuch a manner &s to

aveis potential harm ©o persons ar property which may potentialil

resulin from any wasta materials rgmaining on tha Property,

although Covenanter has no' reason te beliavu any such potential

Cexists.
ABEICLE
wm_:mmm- This Covenant sets
for:i;r protactive provisions, t:wennﬁf-s, rastrictions, amd

coniit.ons, (cellectively referrad tc as "Ragtrictiona®), upon
and subisct to which the property and relevant poreidns therect
(darr wvordered arealnn Exhibit "A"v)’ shall.be improved, held,

usw.:, ccupied, leased, sold, hypothacatad, annunbpznd, and/or
convayed. Each and all of the Restrictions shall run with the
lans, and pass with aach angd every pertion of the Property, and

shai . apply to and pind the respective successors in interast

theri:0%. Each and all of the Restrictions are imposed pursuant
+o section 2853%5.5 of the california Health and Safety Code and
run wikh ihe land pursuant to gaid Seoction 25355.5. fach and a

of thu Restrictions ara enforeeable by the Dapartment.

. of O . All purchasers,

m s o

leu: ues, or pocsessors of any relevant portion of the Proparty




B6/18/1998 ©8:38 128996686062 CHUCK HIBERT P&GE 87

28

CJUN-§3-19%@ L CH~EPA DTSC . S10 S48 3919 P.@7-16

1 gh: | be deemed bY thelr purchase, leasing, or posssaglon af ow
- 2 Property, to he in accord with the foreqoing and to nqéﬁc for ar

3 amanr themsmlves, their heirs, succassors, and "agsignees, and Tt
4 aganrz, employass, hnd lessees of such owners, heirs, syccassor:
s { anc nssignees, that the Restrictions as nerein sstablished must
& pe aitered to for the benafit of future owners and occupaﬁts ant
7 thav their interast in the Property shall be subjo:t'tn *he
] Res—r .ctions contained herein.

- s |
10 ‘3. Incogggration Into Deeds and Lessad. ¢ovénantor
11 aglawe that the Restrictions set out herein snall'ba incorporats
12 by ?nferenc- in each and all deeds and laases of any portion of
13 the Property. -
14
15 ARTICLE II
16 DEFINITIONS
17 1. ggggxgﬁéng. »papartmeént" shall mgan the califorhiﬁ
18 | Staun Dapartmént af Toxléc Substances control and shall include
19 itz siccessor agencies, if any-
20
21 . -2 Ipprevenanse. ‘wipprovements" shall medn all
52 B, di0ngs, STructures, fixturas, roads, driveways, ragradings,
23 | ar. ssved parking areas, constructed or placed upon any portior
24 of tna Préperty.

v 25 o
26 1.3, oggupants. Hoecupants® shall mean thbal‘boraéns
27 er- - .ed by ownership, ieaseheld, ox cother lagal ralationship t
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o ™ ~N m wm &

the exclusiva right to ucuupy'any relovant portion of the
PropeTty-

-
,,,rh'r T '

T.4. Owner - "ownec” nhnll mean the covanantor or 1ts

successors in interest, 1nuludinq hairs and assigns vwho neld

¢i~".. =5 all or any felevant pot@inn of the Property-

'+ ARTICLE IIT
RESTRICTIONS

3. L nggziggigna_gn_gan covenantor and owner agrea tO
rastrict the usa of the relevant portion of the Ffapartg ag

follows:

4.1.1.  The uge of the property (see Exhiblt "A") i
restricted to the devalopment, constructian,
ocoupancy and paintanance cof a shopping
comnarclnl ceniter, which includes put is nol
1inited to, ratail r-ataurants. tqod cnuzts
movie theatars, entertainment, c!:iels, |
regearch and develcpment, and related
commercial purposas.

2.1.2. The Property shall not be used in such a wa
that will disturb or interfera with the |
intagrity of any penitoring system.

3.1.3. There shall not fc any activity related to
regidual wasta paterials on the Proparty
‘which will cause any potential harm to pub!

hnealth or safety or the anvirerment.
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*.Z. :The ralavant portion of the Froperty shall hc usad
and waintained in such a way as to prevant axposure to rauiﬂual

wasta matarials ‘left on=sita.

1.7 Tha Department or its designated rapresentatives
sha’1 have access to the Froperty for the purposes of inapectior
survi i .Lance, monitnring'or other actions necessary to protect

pukiie nealth, safaty or the environmant.

TG, ggnggggngg_gﬂ_zxgggz;z. covenantor and Owner shall
previde & thirky {30) =day advance noctice to tha néaartmnnt of ar .

sale ~r other senvayancs of the Property or an intersst in the
Property to a third pearason. The Department shall not hnv= the
authority to apgruvc, disapprove, ur'ntharwiaa affect any sale,

leass or other convayauca of the Froperty except as otherwisae

prov.ied by law or by reason of this Cevenant.

Enforcemant. AnY vielation of the Covanant shall be

by
P

grourd: for the Departmant €O take enforcement action, ineludinv

erc 7..ing of an administrative, civil or criminal action, as

provia.dad By law, against the Covenantor or Ownes, subjact to al

applicable defenseas.

- 1g;i;g_in_ag;gg§gg;§. Covenantor, Ownar and

Occup +at’ shall prepare & writtan instrument which shell accewpa

al. L.cwhase, leass, subleare, rental agreements, and other

the relevant portion of the

o WY

canveyance Gooumants relatlng o

Properzy. The jpstrument shall contain the fnlldwing_utatcncnt
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*The land described heresin contains waste matarial.

such ecndition rendars the land, the proparty, and :l'.'ha
‘sunar, lessae, or other occupant of the land or
Droperty sgbject to the reguirements, restrictionsa,
provisinns, and liabilitias énn;ained-in chaptar 6.5

and Chapter 6.8 of Division 20 of the ealifornid Healeh '
and Bafety Code. This statement is not a declaratior

~hat a hazard exista".

S yarjance. . Any Owner or, with the Owner’s consant,

-uypant of the Property or any porticn tharsaf, RaYy apply ©

the Department for a written variancé'turh any of the

Raatr:ctions or requiremants of this Covansnt. such applicatien

11 pe mada in accordance with gsectien 25233 of the Calirornia

Health and Safety Code.

wnan
therwat, may apply to tha
Resn—+hions oOr requirements of this
cail

made in accordan

4.2. Remgval of Restrictions. ADY owner or, with the

4 congaent, any occupant of the Praperty or a pqrtion
pepartment to remove any af the
covenant as they apply to
o gny pogtion of the Property. Such application ahall ba
ce with section 25234 of the Calitnrnia Eealth

and Safety Code.

Secth.w

4.2, Term. Unless modified or ramoved in sccordance wit

- 4.1 or Section 4.2 ahove, the Restrictions and
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reciremants of this Cevenant shall continue in effsct in

perpetuity.

~ ARTICLE V
MISCELLANEOUS
%. 1. ug_nggigggign_;ggggggg. Nothing sat furtn‘haruin
shall be construed to be a fit or dedication, or offer of a gift

~N e s W M

or dmﬁicatioh, of the Proparty or any portion tharsof, tec the
5 | general public for any RPUrposes.

10 ‘

11 ‘ T2, ﬂggisgn. Whenaver any parszcon gives or1;ervns any

12 noticr=. demand, or other communication with raspect to this

i3 Cov. ~17%, such notice, demand, or communication shall ke in

14 .wri'c iy and shall be sant simultansously to an nuthu:‘:.‘l.:td

15 rep-esnntativa of the Covenantor (er owner) and o +Ha

16 Depiynient, in certifled pail with return recelpt requasted.

17 .
18 3. Eg;;i;l_;nz;ligitx. If any portion of this Covenant
13 is dr-armined to be invalid or unenforceable for any raasen, thé

20 | remaining portion of this covenant shall remain in full force ar

21 effact.
22 | |
23 . 4. Reggrdation. This Covenant shall be exacuted by the

24 CQVﬁ:untaf and by the Departmant. This covenant shall be

25 | zacsried by the Covenantor in the Alameda county Recerder’s

26 of<ize within ten (10} days of the date of exacution as sat for

27 above.

28
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TN WITNESS THERECF, the covenantor and the Departaant

execute this Covenant as of the date sat forth abaove.

10372417 ang.voed O1

“Covanantar®

Shristie Avenae Pactrners = 98

éﬁristia Avenus Partnués‘ﬁ'ﬁs'”lf'
A Califernia Limitad Partnership

at Associates
ady Partnership

:

Barbara COOK, Chief
Bita Mitigation Rranch _
Dapartment of Toxie Substances Control

Con - ¥
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CALIFCIHNIA ALL-PUIIPU‘B ACKNOWLEDGMENT :
TEREETEEL L QRS o el oF 1S S 2= WM, ™ 24 3 it . g WAL I YLl ot WM TEESTEET

D smeat Cadfsean | v
' County of '":».&E':;.'-.\_e.\.&&__.___ _
! on l\’\‘« "'L.*.f.'.'..'?.\, -'3\ . ‘qﬁ‘-’h mme \\.;‘ﬂ [T .) -\\ﬂ ;"Gt&hﬁv* NﬁL DMLL“_‘
¢ . Gave Nam e Tt of Olfieer (0.4.. “Jane Coe. Aakary Pubic”)
: personally aupeared AT ek N\nr
ndliw-mn

2 parsonally kenwn to me = Of =2 proved to me on the basis of satisfactory gvidence © be tha parson(s)
whose name(s) is/are subacribad to the within instrument
and acknowiadged to me that he/siverthvey execuled the
sama in hisNerideir authorized capachy(ies), and that by
hig/evitreir signature(e) on the instrument the parsonis},
or the antity upon behalf of which the person(s) acted,
exgcutad the instrument,

WITNESS my hand and efficial soal.

- S oA
. \ ! ‘. M
L
‘OPTIONAL E—

Though the rilwensiton balaw 8 nat eguived by M, it may preove vaibalia [0 pISEns relying an twe SOTDment And eould prevint
Frauchulent remsval and regtiachment of this form to another dacurme !,

Deacnptlon of Attached Decument ~
Title or Type: of Documant: St QJ?‘UIJ\M* '\'9 QE“ &"- r-if \.J'! ﬂ;‘ * e Par- :

Dacument Cate; Mavel | \qi‘_ﬁ__ __ ____ Number of Pages:

T

-: v, Signer(s) Other Ihan Namaes Above:
Capacity(ies) Claimed by Signer(s)

Signer's Name. ‘ - Das.d N\.ws'\ﬂ Signer's Name:
7 individuay = Ingividuat
T Cormporate (OWeer = Cemporate Qfticer
Title(s): - - Tiie(s): .
2 Parner -~ - Imited ZGener&i — Pariner — Z Limited 3 General
) O3 Atorngyen-Fisc = Anomey-in-Fact
o Trustee o 7 Trustes
T Guardiar < "o syervator REMNRCS | 1 Quardian or Conservator
— Other __ .. . T Otnen:
Signer ts Reg rrase-"rtlng Signer Is Represanting:
- § .
= vt Aaad

"

1998 Natonal NS ALLAERE S 0 e vk PO e TISA ¢ Sa0ode Fak CA 13081 en Mma Ne 5507 Nyorget: Can Tolkme 1 500-078 B,
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CALIFORNIA ALL-PURPOSE muﬂwmnﬂ"mf .
CTEIICSTIENEIIT E -mm?

.. Statg of _}:.:- L Q-N‘h-'- e ' :'.;
k i
qunwm __3'.,..‘ R‘ﬂ-u&h‘&-w i {
On ﬂ\a.v e R MR pofore mmenvu- \B G&.‘ONL = LL :
Minia Mﬂhﬂwk{.'ﬂl N-rm P )
parspnally appearsd Ve, S, v, i
mﬂw

E/ arsonclly kn~wn 10 me — OR = ] proved to me on the basis of satisfactory evidance to ba the porsunfs}
whose name(e) ie/ae subscribed ta the within instrument
and acknowiedgaea 1y me that he/ehathey execited the
same In his/mexiheir authorized capacity(fes), and that by
hig/heriheir tignature(e) on the instrument the person(sl.
or the entity upon behalf of which the person(s) acied,
axacutad the instrument,

WITNESS my hand and offictal seal.
™~

T

%imm

v,

OPTIONAL

Though Ihe nforratic~ refcw is ot recuired By law, it may prova valuaila 1o porsone relying oA e dostament and couk? pravent
audulent remeval ane reatachment of s formt 10 AnGier docament.

Description uf Attached Ducument ?
\
Titls or Type of -'Jmument-_ ‘\—GUW.._* L Q-I-S‘\'ﬂ..)f 0:..._ .Q rﬁ?‘_p% _

- . LY
Decument Date "\_;E-kv-.\» - \’lﬁa ____Number of Pages; -~

Signer(s) Other Than Named Above:

Capacity(las! Claimad by Signer(s)

Signer's Nams' .‘T.'ike-........, DL Grams Signer's Name:
J Individuga! E Individual
0 Corporate Officer  Z Comarate Qfficar
Title{s). ... . . __ Title{s):
& Partner -- . .mited = Gensral = Partner — J Limited O General
O Atlomey-in Fac’ Z Anomey-in-Fact
T Trustee —— 2 Trustee
O Guardiar - " cservator e ey = Guardian or Consarvator
o Other: ' Tog of tnumts nete = Other:
Signer |s Hezreii wing: Signer Is Aapresenting:
C Lw S“‘\' i J\'— é?‘)*ﬁ%' # 3 e
I cow t
& 1994 Narond Nown AISes e - T TmETEr At PO, .!vl"'ﬁvl:mi Parh_.cﬁilao!-ﬁll TToTTT .--H:ﬂ_;;"r? T ﬁw ﬂuM'm!W’
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a Notary Public in and for said state, personally appeared Barbara

.. s e CRL-EPR DTSC | 510 540 3819  P.1516
i S 174319 :
1 I . :
g ! dSThTE ST CALIFORNIA ) .
) a
. $couuwv CF Alameda )

® . . . .
4 on M—_, 1995, befors me, y WDE,
5

6 . J. Cook, personally Khown to me or proved te me on the basls of

7| satisfactory evidence to be the person whose name is subscribed to

8 - the within instrument and acknuwledged to me that she nxacut:-d tha

9 same in har authorized capa.c:.ty, and that by her signatures on the

10 _instrument Department ot Toxlc Suhstanca Contrel saxecuted the

1l . instrument. , -
12
13 WITNESS my hand and official seal.

14

16
17
18

15
20
21
22
23 |
24 -
25
28
27

CPVRT PARLR
BEATE AF GARIFORMIA
ETD, 113 1MEV 6.7I4

15
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