SNK CAPTEC ANDANTE L1.C
3996 San Pablo Avenue, Suite A
Emeryville, CA 94608
P 5106534183 F 510.653.4186

ViA CERTIFIED MAIL
January 20, 2004

Ms. Donna Drogos

Alameda County Environmental
Health Services

1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-5700

RE: Andante Emeryville — Deed Restriction and Copy of Approval Letter

Dear Ms. Drogos,

In April, 2003, Alameda County Environmental Health Services (ACEHS) staff reviewed the Contractor’s
Report of Remediation prepared by Dietz Irrigation for the site on 3992 San Pablo Avenue in Emeryville for
the above referenced project. Based on the information presented to the agency, you issued an approval letter
contingent upon the satisfaction of several provisions. One of the requirements is for SNK Captec Andante
LLC to provide a copy of the recorded deed restriction specifying the provisions.

Enclosed please find a copy of the Declaration Establishing, Covenants and Restrictions Running with the
Land, which was recorded on December 29, 2004, along with a copy of the approval letter issued by the
agency for your records.

If you have any questions, please don’t hesitate to call me at (510) 653-4183 x12 or e-mail me at
lericksonidsnk.com. Thank you.

Sincerely Yours,
SNK CAPTEC ANDANTE LLC
A Delaware Limited Liability Company

By: SNK La Playa | LLC a Delaware Limited Liability Company
Its: Managing Me

[AARKANV o
Ehf Lisa M. Ericksbn (as aggnt)
Its: Development Manager

Cc: lgnacio Dayrit, City of Emeryville
Lee Gotshall-Maxon, Allen Matkins Leck Gamble & Mallony
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COPY

DECLARATION ESTABLISHING, COVENANTS AND RESTRICTIONS
RUNNING WITH THE LAND

THIS IS TO CERTIFY THAT THIS IS A TRUE AND CORRECT COFY
OF THE DECLARATION RECORDED IN THE OFFICE OF THE
RECORDER OF ALAMEDA COUNTY, CALIFORNIA, AS INSTRUMENT
NO. 2004-569808, DECEMBER 29, 2004, OFFICIAL RECORDS.

By:,%ﬂ%&m
Susan Davidson, DRE Consultant

Attached is the document you (or someone on your behalf)
requested. As required by Section 12956.1(b) of the
Government Code, please take note of the following:

Tf this document contains any restriction based
on race, color, religion, seX, familial status,
marital status, disability, mnational original,
or ancestry, that restriction violates state and
federal fair housing laws and is void, and may
be removed pursuant to Section 12956.1 of the
Government Code. Lawful restrictions under
state and federal law on the age of occupants in
senior housing or housing or older persons shall
not be construed as restrictions based on
familial status.

Restrictions indicating a preference, limitation or
discrimination based on race, color, religion, seX;
handicap, familiar status, or national origin are hereby
deleted to the extent such restrictions vioclate 42 USC §
3604 (c) .
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WHEN RECORDED MAIL TC:

SNK Captec Andante LLC

Attn: Operations Department
1313 East Osborn Road, Suite 213
Phoenix, Arizona 85014

DECLARATION ESTABLISHING
COVENANTS AND RESTRICTIONS
RUNNING WITH THE LAND

THIS DECLARATION ("Declaration") is made as of December 21 , 2004, by

SNK Captec Andante LLC, a Delaware limited liability company ("Declarant").

— e e e — ——

A. Declarant is the fee owner of, and this Declaration applies to, that certain real
property located in the City of Emeryville, County of Alameda, State of California, and
described on Exhibit A attached hereto (the "Property").

B. Declarant has previously performed certain soil remediation activities (the "Soil
Remediation") on that portion of the Property shown on Exhibit B attached hereto (the
vRemediated Area"). The drawing attached hereto as Exhibit C delineates areas where soil did
and did not exceed applicable governmental screening levels for unrestricted land use (the
"Screening Levels™) prior to completion of the Soil Remediation. The drawing attached hereto
as Fxhibit D delineates areas where soil did and did not exceed the Screening Levels upon

completion of the Soil Remediation.

61 7028.025F



C. Following completion of the Soil Remediation, the Alameda County
Environmental Health Services ("ACEH") reviewed certain soil and groundwater testing at the
Property. Based upon the resuits of such testing, together with additional information regarding
the Property made available to the ACEH, the ACEH determined not to object to the
development of the Property for commercial and high density residential purposes, subject to the
establishment of certain covenants and restrictions with respect to the development, construction
and use of the Property.

D. Therefore, Declarant intends to establish and create covenants and restrictions to
provide for the development, construction and use of the Property, as more particularly set forth
below. The covenants herein created shall be enforceable as covenants running with the land,

and shall constitute equitable servitudes under this Declaration.

NOW, THEREFORE, Declarant declares that the Property shall be held, transferred,
encumbered, used, conveyed, and occupied subject to the covenants and restrictions hereinafier
set forth for the use and benefit of the Property and every person or entity who now or in the
future owns any portion or portions of the Property.

ARTICLE 1
COVENANTS AND RESTRICTIONS

Section 1.1 Barrier. A vapor tight barrier or membrane shall underlie all structures
within the Remediated Area, with the exception of the parking structure that Declarant intends to
conf.truct on the Property. In no event shall any utilities be permitted to penetrate any such
barrier or membrane unless sealed to prevent vapor from passing between the opening made by

the penetration and the membrane.

617029.0%/5F
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Section 1.2 Use of Imported Soil. Clean imported soil shall comprise the upper three
(3) feet of all landscaped areas, planting boxes and similar portions of the Property.

Section 1.3 Restriction on Water Supply Wells. No water supply wells shall be
installed on the Property.

Section 1.4 Restrictions on Use. In no event shall any portion of the Property be used
for single family residential or townhome use.

Section 1.5 Monitoring Wells. Not later than substantial completion of the residential
and commercial project that Declarant intends to construct on the Property, Declarant shall
install one (1) groundwater monitoring well on the Property in the location shown on Exhibit B
attached hereto (the "Monitoring Wells"). Declarant shall cause the groundwater in the
Monitoring Wells to be tested quarterly for a minimum of one year following substantial
completion of the project.

ARTICLE 2
GENERAL PROVISIONS

Section 2.1 Severability. If any provision or portion hereof is declared invalid or in
conflict with any law of the jurisdiction where the Property is situated, the validity of all other
provisions and portions hereof shall remain unaffected and in full force and effect.

Section 2.2 Term. The covenants and restrictions of this Declaration shall run with and
bind the Property, and shall inure to the benefit of Declarant and its legal representatives,
successors and assigns.

Section 2.3 Amendments. This Declaration may be amended only by an instrument in

writing, executed and acknowledged by 2 duly authorized representative of Declarant, and any

617029.00/SF 3



such amendment shall become effective upon being recorded in the Official Records of the
County of Alameda, State of California.

Section 2.4 Use of Words. Unless the context otherwise requires, singular nouns and
pronouns used in this Declaration should be construed as including the plural thereof. For
convenience and brevity, masculine pronouns may have been used herein in their generic sense
as a reference to all persons, without regard to sex.

Section 2.5 Governing Law. This Declaration shall be governed by and interpreted in
accordance with the laws of the State of California.

Section 2.6 Nondiscrimination. There shail be no discrimination against or segregation
of any person or group of persons on account of race, color, creed, religion, sex, marital status,
national origin or ancestry in the sale, lease, sublease, transfer, use, occupancy, tenure, ot
enjoyment of the Property, nor shall the transferee himself or herself, or any person claiming
under or through him or her, establish or permit any such practice or practices of discrimination
or segregation with reference to the selection, location, number, use or occupancy of tenants,
lessees, subtenants, sublessees or vendees of the Property.

IN WITNESS WHEREOF, the undersigned, being the Declarant herein, has issued this

Declaration as of the day and year first above written.

SNK Captec Andante LLC,
a Delaware limited liability company

By: SNKLaPlayal LLC,
A Delaware limited liability company
Tts: Managing Mgmber

By Penard-E—Petersen Cj‘o.na)R mdqw

Its: Vice President

617029.02/5F
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AR\ZONA
STATE OF SALIFORNTA 1

county or MARICOPA ;

S55.

On DQCQWJO’( 2-) 2004 before me, the undersigned
public imy and for said/State, personally appeare TN
\)fer Fresirls %

oL SHIKK Lugies 10w
pedponally known to me i+
: i to be the person{s} whose name(s) isfoze
subscribed to the within instrument and acknowledged to me that
hetshelthey executed the same in hisskesfeteir authorized
capacity+4tesy, and that by hisihesitheir signaturefs)} on the
instrument the personds¥, or the entity upon behalf of which the
personésty acted, executed the instrument.

' a Notary
413,

WITNESS my hand and official seal.

Signatureg-n_)zﬂ AA’\ Eaf e

Name D-@O@Tm}\ Evans
(typed or printed)

=\ DEBORAH EVANS
52| NOTARY PUBLIC-ARIZONA

/i - MARICOPA COUNTY T
i:i:“:H=<?ﬂ:4:wgﬂgﬂéa=ﬂ:¢3=~:3!LEEEE:E

{This area for official notarial seal)




EXHIBIT C
Areas of Compliance With Screening Levels
Prior to Soil Remediation

[See Attached]
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EXHIBIT D

Areas of Compliance With Screening Levels
Following Soil Remediation

[See Attached]

EXHIBIT D
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EXHIBIT E

Location of the Monitoring Wells
[See Attached]

EXHIEIT E
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