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ALAMEDA COUNTY

HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION

1131 Harbor Bay Parkway, Suite 250

Alameda, CA 94502-6577

(510) 567-6700

December 15, 2006 FAX (510) 337-9335
Mr. Hedayat Fedhai Mr. Cbaid Abdullah Mr. Murray Kelsoe
Khan Petroleum Inc Khan Petroleum Inc Sunol Tree Gas Station
3004 Andrade Rd 5500 Gold Creek Dr clo Jeffery Lawson, Esq.

Sunol, CA 94586-9453 Castro Valley, CA 94552-5441 Silicon Valley Law Group
152 North Third Street, Suite 900
San Jose, CA 95112

Gentlemen:

Subject: Fuel Leak Case No. RO0002448, Global D No. T0600114064, Sunol Tree Gas Station,
3004 Andrade Road, Sunol, CA

Alameda County Environmental Health (ACEH) is the lead oversight agency for investigation and cleanup
of leaking underground fuel tank (LUFT) sites in Alameda County. The subject site is listed in our
database as a LUFT site due to the unauthorized release of petroleum products from the previous UST
system. A Methyl teri-Butyl Ether {MTBE) plume emanating from the unauthorized released at your site
caused the drinking water supply well on your neighbor’s property, T-Bear Ranch (3000 Andrade Road),
to become contaminated. This contamination rendered the water supply unusable at the T-Bear site and
contaminated a regional drinking water aquifer.

The Primary Responsible Party (RP) at that time, Mr. Murray Kelsoe, was ordered to provide a drinking
water supply to T-Bear Ranch and cleanup the groundwater aquifer. The RP installed a non-industry
standard temporary welthead treatment system on the T-Bear well to provide the residents with an interim
drinking water supply until a he could provide a permanent water source and cleanup to the aquifer. The
RP subsequently defauited on his cleanup responsibilities and bankrupted, leaving T-Bear with a
contaminated water supply, an un-maintained drinking water treatment system, and a contaminated
drinking water aquifer.

ACEH then took over corrective actions at your site by having your site designated an Emergency,
Abandoned, Recalcitrant {EAR) Account site with the State Water Resources Control Board (SWRCB).
ACEH retained an environmental consultant to maintain the temporary wellhead treatment system and
perform investigation activities to determine the location of the contaminant plumes, cleanup the aquifer,
and potentially install a new drinking water supply well at the T-Bear Ranch (corrective actions). ACEH
pays for this work utilizing funds granted to your site through the EAR Account and the SWRCB recovers
the associated costs paid via the EAR Account from the RP. Work ACEH has completed to date includes
routine wellhead treatment system sampling and maintenance, emergency welthead treatment system
repairs; and site investigation activities and monitoring activities to locate the plume.

ACEH is eligible to utilize EAR Account grant funds provided there is no RP at the site. This became the
case once Mr. Kelsoe became recalcitrant. If an RP becomes available for the site, e.g., through a
property transaction, EAR Account grant funds cannot be utilized. ACEH is no longer eligible to receive
EAR Account grant funds, nor perform work associated with contamination at the subject site due to your




Messrs. Fedhai, Abdullah, Kelsoe
December 15, 20086, Page 2 of 5, R02448

. /
purchase of the property. Through your purchase of the property you have become the Primary RP for
the site and are responsible for all corrective actions.

All of the above information, including your identification as an RP and liability for corrective actions, was
discussed with you in detail (before and aiter your property purchase) through numerous telephone
conversations and meetings with Mr. Anthony Kandahari of your firm, and in detailed telephone
conversations your attorney Karl R. Morthole Esq.

 When you purchased the property in February 2008, ACEH was in the middle of implementing corrective
actions at your sita. Qur contract for this work ends on December 31, 2008, after which we are no longer
permitted to perform corrective actions associated with contamination at your site.

In the immediate near term this means that effective January 1, 2007, you are responsible for maintaining
the T-Bear temporary wellhead treatment system, including but not limited to routine sampling; operation
and maintenance; and emergency repairs to the system. Subsequent to this, you are responsible for ail
further corrective actions, including but not limited to, additional investigation activities, groundwater
monitoring, aquifer cleanup, and potentially providing a new drinking water source to the T-Bear Ranch.
The final report documenting work performed by ACEH's consultant is due December 31, 2006. After
regulatory review of that report, ACEH will issue a directive letter to you requesting additional corrective
actions at your site.

At this time we request that you attend a meeting at our offices the week of January 1, 2007, to discuss
your site and your immediate plans to maintain the T-Bear temporary wellhead treatment system. We
recommend that you bring your environmental consultant to this meeting. We will also be Inviting the
owners of the T-Bear Property to this meeting. Please contact me as soon as possible to schedule this
meeting date. :

We have established your schedule for sampling and maintenance, and reporting requirements for the T-
Bear temporary wellhead treatment system below. Please note it is imperative that you perform sampling
~ of the treatment system on a regular schedule to ensure that T-Bear is supplied with a clean water source
and that system breakthrough {contamination in the influent water passes through the carbon treatment
vessels to the effluent) does nat occur. Therefore, we require that you address the technical comments
below, perform this work and submit reports documenting your work in accordance with the due dates
specified below. :

TECHNICAL COMMENTS -

1. System Sampling Frequency and Analyses.— We request that you collect water samples from
the influent to vessel #1, between the vessels, and the final discharge point every eight weeks. Samples
from the influent to vessel #1 and from between the vesseis shall be submitted for analysis and the
effluent sample heid by the lab. If analytical results indicate breakthrough between the vessels has
occurred then the effluent sample shall be immediately analyzed. Water samples collected every eight
weeks shail be analyzed by EPA Method 8260 for TPHG, BTEX, MTBE, TAME, ETBE, DIPE, and TBA.
Laboratory analytical data sheets shall be submitted by e-mail to ACEH (donna.drogos@acgov.org) no
later than 7-days after sample collection. A report documenting analytical results {containing cumulative
data tables) and system operation and maintenance activities shall be submitted to ACEH in the System
Sampling, Operation, and Maintenance Report according to the schedule below. This report is also to
include field data sheets, tables of cumulative water flow data, and reporting on the general condition of
the carbon filter system. ' :
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We require that you perform initial sampling of the systemn the first.week of February 2007, and every 8
weeks thereafter. When carbon change-out occurs then sampling will need to- occur every 8 weeks
following the carbon change-out event.

2. System Breakthrough - If breakthrough occurs in the mid sample you are required to
immediately replace the carbon/tank(s) and rotate the tanks so the vessel with the fresh carbon is in the
back (discharge) end of the series so users are not exposed to a contaminated water supply. |If
breakthrough occurs at the final discharge point (post carbon sample) you are required to replace all
carbon vessels. If breakthrough occurs, the system and sampling schedule shali be re-evaluated and a
report of the evaluation submitted by the date specified below.

3. System Responsibility - You are responsible for all costs and for the performance of all work
related to the system, including but not limited to, system sampling, system operation and maintenance,
system evaluation and reporting, general and emergency repairs, dismantling, and removal. You are
required to provide T-Bear with the phone number of a 24-hour emergency contact for system repairs &
breakdown should T-Bear residents find the system is not working. We require that your 24-hour contact
be someone who is competent and knowledgeabie of water supply systems and in the repair of water
treatment systems.

TECHNICAL REPORTS

Please submit technical reports to Alameda County Environmental Heaith (Attention: Ms. Donna Drogos), .
according to the following schedule:

* Immediately - Schedule meeting at ACEH offices for the week of January 2007

e 1% week of February 2007 and every 8 weeks thereafter (or every 8 weeks after a carbon
change out event, should ohe occur)- Sampling of water treatment system

» 7-days after each sampling of water treatment system - Analytical results for samples of the
influent to vessel #1 and of water collected between the vessels (submit one copy of laboratory
reports by e-mail} ’

14-days after each sampling of water treatment system - System Sampling, Operation and
Maintenance Report

7-days after any system breaktﬁrough is discovered - System Re-evaluation Report

These reports are being requested pursuant to the Health and Safety Code Section 2725. We request
that all required work be performed in @ prompt and timely manner. Revisions to the schedule above
shall be requested in writing with appropriate justification for anticipated delays.

ELECTRONIC SUBMITTAL OF REPORTS

The Alameda County Environmentat Cleanup Oversight Programs (LOP and SLIC) require submission of
all reports in electronic form to the county's fip sile. Paper copies of reports will no longer be accepted.
The electronic copy repiaces the paper copy and will be used for all public information requests,
regulalory review, and compliance/enforcement activities. Instructions for submission -of electronic
documents to the Alameda County Environmental Cleanup Oversight Program ftp site are provided on
the attached “Electronic Report Upload (ftp) Instructions.” Please do not submit reports as attachments to
electronic mail.
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Submission of reports to the Alameda County ftp site is an addition to existing requirements for electronic
submittal of information to the State Water Resources Control Board (SWRCB) Geotracker website.
Submission of reports to the Geotracker website does not fulfill the requirement to submit documents to
the Alameda County ftp site. In September 2004, the SWRCB adopted regulations that require electronic
submittal of information for groundwater cleanup programs. For several years, responsible parties for
cleanup of leaks from underground storage tanks (USTs) have been required to submit groundwater
analytical data, surveyed locations of monitoring wells, and other data to the Geotracker database over
the Internet. Beginning July 1, 2005, elecironic submittal of a complete copy of all necessary reports was
required in Geotracker (in PDF format). Please visit the SWRCB website for more information on these
requirements (nttp:/fwww.swrch.ca.qoviust/cleanup/electronic reporting).

PERJURY STATEMENT

All work plans, technical reports, or technical documents submitted to ACEH must be accompanied by a
cover letter from the responsible party that states, at a minimum, the following: "I deciare, under penalty
of perjury, that the information andlor recommendations contained in the attached document or report is
true and correct to the best of my knowledge." This letter must be signed by an officer or legally authorized
representative of your company. Flease include a cover letter satisfying these requiremenis with all future
reports and technical documents submitted for this fuel leak case. :

PROFESSIONAL CERTIFICATION & CONCLUSIONSIRECOMMENDATIONS

The California Business and Professions Code (Sections 6735, 6835, and 7835.1) requires that work
plans and technical or implementation reports containing geologic or engineering evaluations and/or
judgments be performed under the direction of an appropriately registered or certified professional. For.
your submittal to be considered a valid technical report, you are to present site specific data, data
interpretations, and recommendations prepared by an appropriately licensed professional and include the
professional registration stamp, signature, and statement of professional certification. Please ensure ail
that all technical reports submitted for this fuel leak case meet this requirement.

AGENCY OVERSIGHT

if it appears as though significant delays are occurring or reports are not submitted as requested, we wil
consider referring your case to the Regional Board or other appropriate agency, including the County
District Attorney, for possible enforcement actions. California Health and Safety Code, Section 25289.76
authorizes enforcement including administrative action or monetary penalties of up to $10,000 per day for
each day of violation.

If you have any questions, please call me at (510) 567-6721.

Donna L. Drogos, P.E.
LOP Program Manager

Sincerely, ‘

Enclosure; Electronic Report Upload {fip) Instructions
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CC!

Alyce Sandhach , Esq.

Alameda County District Attorneys’ Office
7677 Oakport Street, Suite 650

Oakland, CA 94621

Ms. Cheri McCauiou

Regional Water Quality Control Board
San Francisco Bay Region

1515 Clay Street, Suite 1460
Oakland, CA 94612

Mr. Roy Tovani & Ms. Helyn Hayes
PO Box 333
Sunol, CA 94586

Ms. Colleen Winey

Zone 7 Water Agency

100 North Canyons Parkway
Livermore, CA 94551

A. Levi, D, Drogos

‘Raymond MacKay, Esq,

Alameda County — County Counsel
1221 Ozk Street
Oakland, CA 94607

Ms. Judy Reid

State Water Resources Control Board
1001 | Street

Sacramento, CA 95814

Mr, Pat Hoban

Weber, Hayes & Associates
120 Westgate Drive
Watsonville, CA 95076

Mr. Scott Haggerty

Alameda County Board of Supervisors
1221 Oak Street, Suite 536

Oakland, CA 94612




ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

Cerlified Mail #;: 7002 2030 0606 9574 1655 ENVIRCNMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
December 15, 2006 1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577
NOTICE OF RESPONSIBILITY (510) 567-6700
FAX (510) 337-9335

Site Name & Address: Local ID: RO0002448
SUNOL TREE GAS Related 1D: 3366
3004 ANDRADE RD RWQCBID:  01-3506
SUNOL, CA 94586 Global ID: T0600114064
Respansible Party. - Date First Reported:  4/17/2002
HEDAYAT FEDHAI Substance: 8006619 Gasoline-Automotive (motor gasoline and
KHAN PETROLEUM INC additives}, leaded & unieaded
3004 ANDRADE RD
SUNOL CA 94586-9453 Funding for Oversight: LOPF - LOP Federal Fund
Muitiple RPs?: Yes

Pursuant to sections 25297.1 and 25297.15 of the Health and Safety Code, you are hereby notified that the above site
has been placed in the Local Oversight Program and the individual(s) or entity(ies) shown above, or on the attached
list, has (have) been identified as the party(ies) responsible for investigation and cteanup of the above site. Section
25297.15 further requires the primary or active Responsible Party to notify all current record owners of fee title before
the local agency considers cleanup or site closure proposals or issues a closure letter. For purposes of implementing
section 25297.15, this agency has identified KHAN PETROLEUM INC as the primary or active Responsible Party. It is
the responsibility of the primary or active Responsible Party to submit a letter to this agency, within 20 calendar days of
receipt of this notice that identifies all current record owners of fee title. it is also the responsibility of the primary or
active Responsible Party to certify to the local agency that the required notifications have been made at the time a
cleanup or site closure proposal is made or before the local agency makes a determination that no further action is
required. If property ownership changes in the future, you must notify this local agency within 20 calendar days from
when you are informed of the change.

Any action or inaction by this local agency associated with corrective action, including responsible party identification,
is subject to petition to the State Water Resources Controt Board. Petitions must be filed within 30 days from the date
of the actionfinaction. To obtain petition procedures, please FAX your request to the State Water Board at (916) 341-
5808 or telephone (916} 341-5650,

Pursuant to section 25296.10(c){8) of the Health and Safety Code, a responsible party may request the designation of
an administering agency when required to conduct corrective action. Please contact this office for further information
about the designation process.

t//?our caseworker Donna L. Droggs, at this office at {510) 567-6721 if you have questions regarding your

Date: /L/KJ V/K Action: Add
ARIU LEVI, Dir%ér -
Reason: New property owner

Contract ProjecyDirector

Attachment A: Responsible Parties Data Sheet

cc: Jenniffer Jordan - SWRCB, D. Drogos NOR.fpt - NOR 2005 Revision
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ALAMEDA COUNTY

HEALTH CARE SERVICES 1:___
AGENGY 5
DAVID J. KEARS, Agency Director ,

Certified Mail #: 7002 2030 0006 9574 1662 ENVIRCNMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION

Decernber 15, 2006 1131 Harbor Bay Parkway, Suite 250

Alameda, CA 94502-6577

NOTICE OF RESPONSIBILITY (510} 567-6700
FAX (510) 337-9335

Site Name & Address: Local ID: ROG002448

SUNOL TREE GAS Related ID: ~ 3366

3004 ANDRADE RD RWQCBID:  01-3506

SUNOL, CA 94586 Global 1D: T060_0114064

Responsible Party: Date First Reported:  4/17/2002 |

OBAID ABDULLAH Substance: 8006619 Gasoline-Automotive {motor gasoline and
KHAN PETROLEUM INC additives), leaded & unleaded

5500 GOLD CREEK DR

CASTRO VALLEY CA 94552-5441 Funding for Oversight: LOPF - LOP Federal Fund

Multiple RPs?: Yes

Pursuant to sections 25297.1 and 25297.15 of the Health and Safety Code, you are hereby notified that the above site
has been placed in the Local Oversight Program and the individual(s) or entity(ies) shown above, or on the attached
list, has (have) been identified as the party(ies) responsible for investigation and cleanup of the above site. Section
25297.15 further requires the primary or active Responsible Party to notify all current record owners of fee titie before
the local agency considers cleanup or site closure proposals or issues a closure letter. For purposes of implementing
section 25297.15, this agency has identified KHAN PETROLEUM INC as the primary or active Responsible Party. It is
the responsibility of the primary or active Responsible Party to submit a letter to this agency, within 20 calendar days of
receipt of this notice that identifies all current record owners of fee title. It is also the responsibility of the primary or
active Responsible Party to certify to the local agency that the required notifications have been made at the time a
cleanup or site closure proposal is made or before the local agency makes a determination that no further action is
required. If property ownership changes in the future, you must notify this local agency within 20 calendar days from
when you are informed of the change.

Any action or inaction by this local agency associated with corrective action, including responsible party identification,
is subject to petition to the State Water Resources Control Board. Petitions must be filed within 30 days from the date
of the actionfinaction. To obtain petition procedures, please FAX your request to the State Water Board at (916) 341-
5808 or telephone (916) 341-5650. '

Pursuant to section 25296.10(c){6) of the Health and Safety Code, a responsible party may request the designation of
an administering agency when required to conduct corrective action. Please contact this office for further information
about the designation process.

Please conta ur caseworker Donna L. Drogos, at this office at (510) 567-6721 if you have questions regarding your

Date: /’L-/’j_’/ﬂé

Action: Add
Reason: New property owner

-
"ARIULEVI, Dirgdtor L~
Contract Projegt Director

Attachment A: Responsible Parties Data Sheet

ce: Jenniffer Jordan - SWRCB, D. Drogos ' NOR1.1p! - NOR 2006 Revision
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ALAMEDA COUNTY ENVIRONMENTAL HEALTH
LUFT LOCAL OVERSIGHT PROGRAM

ATTACHMENT A - RESPONSIBLE PARTIES DATA SHEET
December 15, 2006

Site Name & Address: Local ID: RO0002448
SUNOL TREE GAS Related ID: 3366

3004 ANDRADE RD RWQCB ID: 01-3506
SUNOL, CA 94586 Global'lD:  T0600114064

All Responsible Parties

RP has been named a Primary RP - HEDAYAT FEDHAI
KHAN PETROLEUM INC
3004 ANDRADE RD | SUNOL, CA 94586-9453 | Phone (510) 332-5049

RP has been named a RP - MURRAY KELSOE

SUNOL TREE GAS  cfo Jeffery Lawson, Esq. | Silicon Valley Law Group

[152 NORTH THIRD ST, SUITE 900 | SAN JOSE, CA 95112 | Phone (408) 286-6100 .
RP has been named a RP - OBAID ABDULLAH

KHAN PETROLEUM INC
5500 GOLD CREEK DR | CASTRO VALLEY, CA 94552-5441 | Phone (51 0) 332-5051

Responsible Party Identification Background

Alameda County Environmental Health (ACEH) names a "Responsible Party," as de‘r‘ ned under 23 C.C.R Sec. 2720.
Section 2720 defines a responsible party 4 ways. An RP can be;

1. “Any person who owns or operates an underground storage tank used for the stofage of any hazardous

~ substance.”

2. “In the case of any underground storage tank no longer in use, any person who owned or operated the
underground storage tank immediately before the discontinuation of its use.”

3. "Any owner of property where an unauthorized release of a hazardous substance from an underground storage
tank has occurred.”

4. “Any person who had or has control over an underground storage tank at the time of or following an unauthorized
release of a hazardous substance.” :

AECH has named the responsible parties for this site as detailed below.

Murray Kelsoe owned the real property from November 1984 to November 2004. Murray Kelsoe owned and operated
the UST system from December 1984 until Aprit 2, 2002, when the USTs were removed. An unauthorized release was
discovered and confirmed during the UST removal process. Murray Kelsoe is a responsible party because he owned
or operated the underground storage tank immediately before the discontinuation of its use (Definition 2); he owned the
property where an unauthorized release of a hazardous substance from an underground storage tank has occurred
(Definition 3); and because he had control over an underground storage tank at the time of or following an unauthorized
release of a hazardous substance (Definition 4).

Hedayat Fedhai and Obaid Abdullah of Khan Petroleum Inc. purchased the property in February 2006. Khan
Petroleum Inc. is a responsible party because they own the real property where an unauthorized release of a
hazardous substance from an underground storage tank has occurred {Definition 3).

Page 1 of 1
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3 State Water Resources Contr:bf‘ Board

Division of Water Quality

Alan C. Lloyd, Ph.D.

Agency Secretary 1001 1 Street, Sacramento, California 95814 ¢ (916) 341-5680 Arnold Selwaraenceser
Mailing Address: P.O. Box 2231, Sacramento, California 95812,

FAX (916) 341-5808 ¢ Internet Address: http://www.waterboards.cagov ?ﬁ

: £

oo for =

January 4, 2005 o

= -
- [ v
Robert Schultz - SN

Alameda County Environmental Health g
1131 Harbor Bay Parkway "
Alameda, CA 94502

Dear Responsible Party:
PASSWORD AUTHORIZATION

This letter confirms that the State Water Resources Control Board (SWRCB) has authorized your
agent to electronically submit Underground Storage Tank (UST) data to the Geo Tracker
database to comply with Chapter 727 of 2000 (AB 2886). This authorization is based on receipt
of the completed Electronic Submittal Password Authorization Form, signed by you and your
agent, which your agent sent us to follow up on his/her online application. The agent approved
for your site is Joe Hayes.

We have now approved your agent to electronically submit data for the sites already requested
and for any future sites that your agent requests. Should you decide that you no longer wish this
person to submit data on your behalf, you will need to submit an Electronic Submittal Password
Revocation Form to the SWRCB.

If you have questions or concerns, please feel free to contact the GeoTracker help desk by either
email or phone at: geotrackerhelp@ecointeractive.com or (866) 480-1028

Sincerely yours,

Bhvironmental Scientist
Division of Water Quality

California Environmental Protection Agency

Q?}' Recycled Paper



FROM (ALRMEDR CO EHS HRAZ-0OPS 510 337 335 28804, 12-02 17: 36 #15Z P.21/01

ELECTRONIC SUBMITTAL PASSWORD REVOCATION FORM
FOR REMOVING CONSULTANTS AS AUTHORIZED RP AGENTS

FACILITY GLOBAL D
T0600114064

TANK OWNER, OPERATOR. OR RESPONSIBLE PERSON AND ADDRESS::
EAR Account Site/Cleanup not by RP

Project Manager: Roberl Sthultz, Alamedn County Envitonmental Health
1131 Harbor Bay Patkway, Alameda, CA 94502

FACILITY! LEAX SITE ADDRESS: CITY STATE ZIP CODE
3004 Andrade Road Sunol California 94502
The above identified responsible person does hereby revoke the authorization for:
| DESIGNATED AUTHORIZED REPRESENTA TTVE NAME:
Jessica Chiarro
COMPANTY NAME:
Clearwatcr Group Inc.
COMPANY ADDRESS 1Ty STATE ZIF CODE

Point Richroond Ca]ifomia

to use the password issued for the electronic submission to the GeoTracker database of laboratory and location data

pertaining to the facility/site identified above,

This Revocation of Authority for designation of a representative shall become eifclive on the date of execution and shall

remain i effect unlil terminated, in writing, by the above-named responsible person.

EXECUTEDTHIS ___ A pavor  Mceuwde.

.20 8%

AT MM

'Z—UQU. M Slo ~567 - 6719

RESPONSIBLE PERSON SIGNATURE - FHONE NUMBER

Pobert W, Scluf  AcE H

RESPONSIBLE PERSONS PRINTED NAME

ﬁI'o begin electronic data submittal process,
obtain password and login at:
https:/lgeotracker.swrcbh.ca.qov/ab2886.
Connection may take up to a minute as the

for FAX compieted and signed form within 2

Mail or FAX to:
Deanna Flanagin
SWRCE - DCWP

: . P.O. Box 944212
secure site is established. Please accept Sacramen?:, CA 94244

certificate to allow process to continue., Mail FAX: (918) 341-5808

wepks.

REVOKE FORM (AusUST 2001)
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PEC-16-26B4 18:32
g ® CurerTINO CAPITAI®
15700 Winchester Blvd
L.as Gatos, CA 95030
TELEPHONR: 408 - 354 - 9777
FACSIMILE: 408 - 354 - 9787
FACSIMILE COVER SHEET
From: Michael Parsons
Date: 12.16.04
Regarding; Sunol Gas

Total Pages Including This Cover Sheet:

Please call (408) 354-9777, if you do not receive all of the pages in this facsimile.

Recipient #1 Recipient #2
To: Bob Schuliz To:;
gompmy: County of Alameda Company:
ax: Fax:
510) 337-9335
Phone: (510) ? Phone:
Recipient #3 Recipient #4
To: To;
Company: Company:
Fax: Fax:
Phone: Phone:
-
Message:
ﬂl@i}?{"zﬁ?{_‘r p “é)
";‘i»?"‘j e
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EC { . c?(:"Ur
Eﬁ?}ggmh ‘
KR gg\‘j{yf s
-\u_%

CONFIDENTIALITY STATEMENT

THE DOCUMENTS ACCOMPANYING THIS COVER SHEET CONTAIN INFORMATION THAT IS CONFIDENTIAL OR PRIVILEGED

AND IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY TO WHOM IT IS ADDRESSED. IF YOU ARE NOT THE

INTENDED RECIPIENT, DO NOT USE OR DISCLOSE THIS FACSIMILE. I§ YOU RECEIVED THIS FAUSIMILE IN ERROR, PLEASE
IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE FACSIMILE TO US BY MAIL, .
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Sunol Andrade Investors, LLC “",

15700 Winchester Bivd
Los Gatas, CA 95030
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The Address Given Above
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TRUSTEE'S DEED UPON SALE®,, %},j %
s Dy,
A.P.N.: 096-0001-007-07 and 096-0001-007-08 Transfer Tax: $0.00 va'i:}fm{.‘ Y q"gfs;r:;
“THIS TRANSACTION IS EXEMPT KROM THE REQUIREMENTS OF THE REVENUEAND ’ ﬁ‘XATIﬁ’N CODE,
SECTION 480.3” o h
The Grantee Herein WAS The Foreclosing Beneficiary. ; "2
The Amount of The Usipaid Debt was: $1,421,209.88 ' S

The Amount Paid By The Grantee was: $1,000.00
Said Property is in UNINCORPORATED AREA, County of Alameda

WT Capital Lender Services, as Trustee, (whereas so designated in the Deed of Trust hereunder more particularly
described or as duly appointed Trustee) does hereby GRANT and CONVEY to

SUNOL ANDRADE INVESTORS, LLC, a California Limited Liability Company

(herein called Grantee) but without covenant or warranty, expressed or implied, all right title and imerest conveyed to and
now held by it as Trustee under the Deed of Trust in and to the property situated jn the county of Alameda, State of
California, described as follows:

BEING THE TWO PARCELS DESCRIBED IN THE DEED TO JAMES D. BURNS, ET UX, RECORDED
JANUARY 8, 1974, REEL 3585, IMAGE 927, ALAMEDA COUNTY RECORDS, MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THAT CERTAIN COURSE DESCRIBED AS HAVING A BEARING AND DISTANCE OF
“SOUTH 5 DEGREES 47 MINUTES 58 SECONDS, EAST, 200.00 FEET", IN THE EASTERLY BOUNDARY OF THE
LAND CONVEYED TO THE STATE OF CALIFORNIA DESCRIBED IN PARCEL 34 IN THE FINAL ORDER OF
CONDEMNATION, IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA, IN AND FOR THE COUNTY OF
ALAMEDA, A CERTIFIED COPY OF WHICH WAS RECORDED JULY 8, 1963, REEL 929, IMAGE 753 OF OFFICIAL

RECORRS OF ALAMEDA COUNTY, DISTANT SOUTHEASTERLY ALONG SAID EASTERLY BOUNDARY 150,72
FEET ¥ROM THE NORTHWESTERLY TERMINUS OF SAID CERTAIN COURSE; THENCE NORTH 64 DEGREES 59
MINUTES S5 SECONDS EAST, A DISTANCE OF 150.00 FEET TO THE SOUTHWESTERN CORNER OF PARCEL 2 AS
DESCRIBED IN SATD DEED (REEL 3585, IMAGE 927); THENCE ALONG THE BOUNDARY OF SALD PARCEL 2 THE
THREE (3) FOLLOWING COURSES: NORTH 64 DEGREES 59 MINUTES 55 SECONDS EAST, 70.70 FEET; NORTH 9
DEGREES 47 MINUTES 58 SECONDS WEST, 222.79 FEET; AND SOUTH 56 DEGREES 33 MINUTES 52 SECONDS
WEST, 74.48 FEET TO THE NORTHEASTERN CORNER OF SAID PARCEL 1 (REEL 3585, IMAGE 927), SAID
CORNER BEING ON THE SOUTHEASTERLY LINE OF THAT CERTAIN 20.00 FOOT STRIP OF LAND GRANTED TO
THE SIERRA AND SAN FRANCISCO POWER COMPANY, RECORDED APRIL 27, 1910, IN BOOK 1709 OF DEEDS,
PAGE 367, OFFICIAL RECORDS OF ALAMEDA COUNTY; THENCE SOUTH 56 DECREES 32 MINUTES 52 SECONDS
WEST ALONG SAID SOUTHEASTERLY LINE, A DISTANCE OF 152.36 FEET TO A POINT ON SAID EASTERLY
BOUNDARY OF THE LAND CONVEYED TO THE STATE OF CALIFORNA; THENCE SOUTH 3 DEGREES 12
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MINUTES 20 SECONDS EAST ALONG SAID EASTERLY BOUNDARY A DISTANCE OF 39. 29 FEET TO AN ANGLE
POINT IN SAID EASTERLY BOUNDARY; THENCE SOUTH 9 DEGREES 47 MINUTES 58 SECONDS EAST AND
DISTANCE OF 150.72 FEET TO THE POINT OF BEGINNING. o }

'Thig conveyance is made in compliance with the terms and provisions of the Deed of Trust cxecuted by Murray Kelsoe,
a married man as his sole and separate property as Trustor, dated 3/15/2002, under the authority and powers vested in
the Trustee designated in the Deed of Trust or as the duly appointed Trustee, default having occurred under the Deed of
Trust pursuant to the Notice of Default and Election 1o Sell under the Deed of Trust recorded on 3/29/2002, Instrument
number 2002140530, Book —-, Page - of Official records. Trustee has complied with al] applicable statutory
requirements of the State of California and performed all duties required by the Deed of Trust inctuding sending a Notice
of Default and Election to Sell within ten days after its recording and a Notice of Sale at least twenty days prior to the
Sale Date by certified mail, postage pre-paid to each person entitled to notlce in compham:e with California Civil Code

2924b.

All requirements per California Statutes regarding the mailing, personal delivery and publication of copies of Notice of
Default and Election to Sell under Deed of Trust and Notice of Trustee's Sale, and the posting of copies of Notice of
Trustee’s Sale have been complied with, Trustee, in compliance with said Notice of Trustee's sale and in exercise of its
powers under said Deed of Trust sold said real property at public auction on 11/8/2004. Grantee, being the highest bidder
at said sale became the purchaser of said property for the amount bid, being $1,000.00, in lawful money of the United
States, in pro per, receipt thereof is hereby acknowledged in full/partial satisfaction of the debt secured by said Deed of

Trust,

In witness thereof, WT Capital Lender Services, as Trustee, has this day, caused its name to be hereunto affixed by its
officer thereunto duly authorized by its corporation by-laws.

Date: November 11, 2004 WT Capital Lender Services

DEBRA BERG, Senior Vice President

State of California }ss.
County of Fresno }

On 11/1 IIZO(] 4, before me, the undersigned Notary Public, personally appsared Debra Berg personally known to me (er-proved-to-me.
) to be the person(g) whose namefd) is/are subscribed to the within instrument and acknowledged to
me that-he/shelithay-executed the same in hissher/their-authorized capacity(jes), and that by hisfher/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(g] acted, exccuted the instrument.

vabhdd sl aa sy

WITNESS my hand and official seal. “ANTHONY R, GARCIA }
2 Comm. £ 1289010

C:-\ --ri:"- )
; i @ 7 HOTARY PUBLIC CALIFOR
ool gy tosnie Couny
Signature g& M % Cans> My Comm Expires Dag. 31, 2004 'i"

Anthony R. Garc M rev—————t

Trustee's D=ed Upen Sale Page 2 of 2
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Schultz, Robert, Env. Health

From: Schultz, Robert, Env. Health

Sent: Tuesday, November 30, 2004 5:10 PM

To: isl@svlg.com’

Cc: Pat Hoban (E-mail); Drogos, Donna, Env. Health
Subject: workplan/scope of work

Contacts: Jeffrey S. Lawson

Attachments: PHASE%2011%20Workplan%20Scope-and-Map.pdf
Jeff:

Please find attached a copy of the scope of work and map of drilling locations. As discussed earlier today, we plan to be
onsite on Friday 12/3/04 to collect samples from the existing water supply well and to prepare for drilling next- month.
Sincerely,

Bob

e sk ke e o o e e ol e o e ok vk sk e ol i v e o e ol e ok e e e e ok e e e sk e o

Robert W. Schultz, R.G.

Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 94502

510-567-6719 (direct)

510-337-9335 (facsimile)

POF EE!

PHASES%2011%20W
wkplan%z20Scope-..




Proposed Phase | Work Tasks

Emergency Characterization Work Tasks for Replacement of MTBE-Impacted Domestic Water Well
Sunol Tree Gas Station Fusl Release, 3004 Andrade Road, Sunol
28-Oot-04

ey T
o R 5
o A 08
oHeHO be gg latad Upoi rmview o
e R I i
Task 1. sessment of Sunol Tree Gas Station Well and Sampling of Piezometers
+ Sunol Tree Gas Slation waler wall reporied as steel, 10-inch drameter, 153" deep The pump s focated al a depth of approximately Wall perforations
100 feel Review extsing wdeo log le 5e If the well scraen parforalions aee obvicus perforation
+ Discreta waler samplhing will be conducied under ambient and, if possitle, under fow flow pumping conditions to investigate
whother fuel conlaminants ara prasent, and if so, whether they are preferentially entening ihe wefl at a specific depth or depths A "
siainlass stael sample lube {Solmst discrele water sampling system) will be lowered to selacled sampling depths based on the 4-6 water samples (ambient)
rasults of (he flow meter logging descnbed above  Up to ten samples will be cotlecled and analyzed for TPH-gasoline, BTEX, and ‘LF: :a;e:'saim‘:ﬂ:; (olgw ﬂlo:;)
fust oxygenates (MTBE, TAME, DIPE, TBA and EICH) The 2 samples from PZ-2 wil also be lested foe nitrates/colliform to for pifany " nete
Zong 7 Water Disingt replacement we!l apphication
Flow rate and voluma at
~ Instalt digital Now meter on water supply ina from Kelsoe's well to accurately gauge waler consumption, pumping penods and the Gas Staiton well,
raltes, and potanhal conneclion lo shallow water baanng zones {ntegration of iransducer dala collected in PZ-1) Aquifer charactenstics & connectvity data,
Penodic data monitoringfreporting, |
*Sample tha exsling lhrae dual piezometers (shallow and deep zones) to confirm base concenirations obfained duning initial Ccmm::z::r?o;:‘:c::?y":g::a dsta
tory b i y
exploratory borehote sampling  Chtan waler levels and complele gradient maps Ongong data moniloring:
+ Dala submuttal, Lab sheals, tabulated results, updated gradient & contaminant contour maps, summary of dala, Electronic dala submittal
Task 2 Drdlling of Two Dasp Expleratory Borings & Installation of Replacement Well (ses attached Figura 1 for bonng locations)
+ Thae wo daep exploratary borings will provide critical dala needed 1o determine whether a replacement well's sanitary seal will
adeguataly seal off the impacted shallow aguifer groundwater water from an underlying waler produclion aquifer. We will quantify
the thicknass and cantinuily of a potential <lay barrler underlying the MTBE plume for ihe design of a good, new water source at the
T Bear Ranch The A1 Walar Well al the adjeiming stable sile has clay from 48-117 while the Golf Rage Water Well has clay strata 6 water samples- same day turnaround
from 82-124' The proposed exploratory borings: 1) will be conbnuously cored to confirm whether this clay unit @xists beneath the §-6 soil samples for siave analysis
silé close 1o tha fuel feak site as well as in tha vicinhy of the axistng TBear well, and 2) will extend through to the undarying aquifer
lo determine If a viable water source 15 present We do plan on using a using a hydrepunch tool 1o grab 3 depti-discrete water
samples from watar bearing zones  The samples witl target water bearing zones in the range of 50-75', 75-100" and at depth (15¢)
« Cna of the two deep exploratary borings will be converted into a replacement water well for the T Bear Ranch. There will be a
minimum 50 fool cament seal but if possible the water p zone will be 4 1r a second undertying, aquifer ideally f::::“:’;:::e::agef:';gﬂf"t- “'l';_r’l‘;w;:‘?:'
separated from the MTBE-impacted groundwater pluma by a continuous clay layer The sonic-cored exploralory benng will be owv'e. B e .':.‘“e 22 i gas. e s:l:re:n
conlain a minimum B-Inch ~aver-shot™ conducler casing for nstallation of 4-nch diameter, PYC wall casing, xS, ! rinking water
+ The existing efectrical sysiem wil be evaluated lo confirm any new loads on the do not overlead the panel  Speafically, an
assassment will ba madae if thera is an increase in electncal needs due to deeper pumping  When the wall has been approved for | Writien opinion from a licensed elactrician,
usa as a replacemant water source, the well will be plumbed 1o the existing waler wall system (pump, pressure tank)
+ At starlup of the naw replacemant well, we will conduct a 48 hour pumping test to confirm adequale water yield, check for F:::;'g% 12: %Ts-pg:a:s"a'?;;ef:xlxu ;e
A 4 ] N s N
y With 1ha g shaliow watar baanng zone, and complele a 2nd round of water quality testing. the Tile 22 dnnking water screen
+ Dala submitial, Boring logs. tabulated waler quality data and cerified lab sheels, updated cross-section, & summary of data Elactronic data submittal
Task3  On-sile Plume Definltlon & Transect Calibration Borings (see atlached Figure 1 for bonng lecations)
« On-Sie Dalkng: We plan to oblain 60-ft conlinuaus cores from two on-sile boring locations (Sunol Tree Gas Stalion) which
addrass residual soil and groundwalar contamination near the dispenser area and the underground tanks. Soil and discrete
hydropunch water samples will be colleclad using Dual Tube GeoFrobe technology which seals off the upper formalion to raduce 8 soll & 6 water samples
polential ross-contaminaton issuas. Four soil and 3 greundwater samples per bonng will ba analyzed for TPHg/BTEX/oxygenales
U Feoliowing censultation with ACEH, and If appropnate, we will instalf 3-channsl multi-leve! system wells n these borings
Ths multi-lovel monitonng points will provide source ares (nfermation on vertical greundwater gradients, potentiat MTEE
transporl patinways, and ime-saries samphng at mulliple depths  We wall permit, dn!l, instalk, survey, and develop the + 2 Multi-Level Wall locations
monitonng points  Following purging of indniduaf chambers, we will coliect reprasentative water samples from all {up 10 6 sample intervals)
available monitoring zonas and analyze for BTEX and 1ue) oxygenates {inciudng MTBE and TBA)
» Trapsact Calibration. We plan to characienza the distal ends of the proposed muftilevel wall iransect {Task 4, below) by collecting
3 deplh-discreta hydropunch samples at 2-3 locations  The barings will be positened primarily along the eastem flank of the pluma
and the hydropunch samples will ba collected using Dual Tube GeoFrobe technology which seals off the upper formation to reduce 6-3 water samplas
potealial cross-conlamination 15swes  The resulis wili provide distil locations for the proposed mufti-fevel well fransect (Task 4,
below)
+ Dala submittaf Boring logs, tabulaled water quality data and cerlified fab sheets, updated cress-section, & summary of data Elecironie data submittal
Task 4  Mulil-Level Well Trangect (see attached Figura 1 for | )]
» The main goals behind installing the muiti-tavel welis ara, 1} to accurately log subsurface conditions to identify preferental ,
Wransport paihways, and 2) 1o accurately measure the laleral and verlical residual contaminant discharge feaving the source site
(Sunol Gas Station). The accurale cafculalion of conlaminant mass leaving the site coupled with concentralions at the impacied T
Bear well can provide a ty accurate imeline for residual contamination to continue to impact water resources or aitenuate to
healih-based lavals Accuralaly quantifying the mass discharge vall provide invaluable daia for detanmining a cost effective
trealmenl system, or show that nalursl atianuation is the most cost effective and tmely approach for protecting water rescurces.
1} Transe<t A - 10 well lecalions on 25' centers Install using sonic dnlling 1echnology which prowides unique sampling
capabihties below waler Groundwater 1s approximately 10 feed below ground surface, Tha 1 1-inch chameler, 3-channel
mulli-level wells will be inatailed with 2-foot screened zones having a 3-fool sand annulus per sampling interval, uncoated |. inyal Water Quality Testing of 30 Samples
benlonile pelfets betwean intervals, centrailzers on 10 fook centers, and a cement seaf from the 10 Mult-Leve! Walls
. " (Monitonng & Reporting Program to be
t Each sample intesval wilt be developed usng a small submersible pump or check-valved tubing Followmng devetopment,|  gavaloped following inibial test results)
the wells will be purged, sampled and tested for PH-gasoline, BTEX, and fuel oxygsnates The wells will be surveyed and
waler quality and elevation data uploaded o the State GeoTracker program
» Dala submittal Bonng logs, tabulated waler qualty dala and certified iab sheets, updaled cross-seclion, & summary of data Electronic data submittal

Pagaiofl

Weber, Hayes and Associates




Proposzed Phase Il Work Tasks

Emergency Characterization Work Tasks for Replacement of MTBE-Impacted Domestic Water Well '

Sunol Tree Gas Station Fuel Release, 3004 Andrade Read, Sunol
28-Qet-04

act Manai t olng Coordination incleding Bi-Weekly Conference Meetings with Requlatars, Assessment and
avis C s antd Subsequent Ongoing Monlitori asks

+ Conduil Sludy Wa will research historical maps and land use documents, and complete a naighborhood well recennaissance te
provide addiuonal assurance that ebvious, undocumented weils do not exist within a hatf-mila of the subject site  We will confirm
the prasence of public utlity renchas aleng the fuel leak site property boundanes We will identify potental conduits for contamnant
migtation

« Aguiter & Mass Dischasae Assessment We plan to confirm prehminary aquifer flow velocity and aguifer parameter calculations
with Kelso we? dala, and new gradient and transducer data We will prowvide an W of aquifer ¢ and centamirant

mass discharge leaving the luel release site by integrating tha collected data which will include water quality concentrations, water
lavel measurements, waler consumplion volumes, pumping perieds and rates, and measurable lransqucer-recorded influence in
screaned waler baaring 2ones, soil ithalogy, preferential pathways, and idantified duits A mimmum of 2 cross sections will be
submilted to visualy present subsurface condiions

+ Data submittal Wa wll revise the electronic Site Conceptual Model (SCM) to incorporate the aforementioned Conduil Study and
Aquifer and Mass Discharge A We. A Feco Monrtenng & Reporting Program will be submitted We wilt confirm all
new dala coltectad has baen uploaded to the elecironic SCM Intranet site including all bonng togs, 1abulated water quality data and
carfied lab shesls, updated cross-sechon, & summary of data A confirmatery, stamped Gover will be forwarded to ACEH
documanting the eleclzonic submiltal

Elecirenic dala submmittal,

« Subsequenily, we plan Lo monitor waler leve), waler quality, and pumping data In aceordance with a Monitoring & Reporling
Pegoram (lo be developed based an inal test rasulis) The sia-specific program wall target groundwater watar fluctuatians and
waler quality dala to monitor plume stability, plume capture, and changes in mas$ discharge over tme.

Monthiy, Quarterty & Annusl Mnm(nriné
£f site-spetific Montemng & Reporbng Program isbe
daveloped following Initial test resutts)

Task 7

urmmp and Treat {Carbon Treatment] and Conduct System Operations and Maintenance

* Wa will complate the NPOES permil procass to include filing Tees, testing, system modifi Including install of 175 faet of
thacharga piping to lecal discharge diich, starlup testing & reporting

« We will provide Operations and Mamntenance service on the treatment system as it is the drinking water sourca for residences and
a horss siabling business al the sile  This weosk lask indudes providing carbon drum backup jor jmmediate change-out follawing
carkon breakihrough, tesiing and proper dispesal of spent carbon, and lroubleshocting any system fzulures

+ Wa wall conduct regulary-scheduled water quatity menitonng sampling of water from the production well and treatment system for
State-cacified analysis (TPH-gas, BTEX, MTBE, TAME, DIPE, TBA AND EtOH), interpratatian af those results, and make
correclions to the syslem 1o preveni system breakthrough and ansure residents of T-Bear Ranch receéive uncentaminated water
Laboratory lesling of carben treatment system samgles wall be run on a 2-day tumaround fer effective monitonng

« We wfl provide milastons and monilaring reports requirad by Alameda County Environmental Health Services fo include.
{1 A monlhly, System Operation and Samplng Repor. to include State-certified laboralory data, chranological tabulation of|
waler qualily resulls, operalions and malatenance information (datalegger flow record, carbon usaga, MTBE mass
removed, system update)
11 Systam Re-avaluation Reporl, addrassing any carbon breakihrough and provicing detals of fellow-up actions and any

addiional assassment — submitted 1 week from any carbon breakthrough.

NPDES Permit and Reporting

Monihly

Fotlowing Carbon Breakthrough

Page 2012

Notes’

#1.) Unless staled otherwise, all anatysis is for TPH-gas, BTEX, and oxygenates (MTBE, TAME, DIPE, TBA and EtOH}, analyzed by EPA Methed 8260,
Dataction Iimits for all targat conslituents tested by EPA 8260 are all belew MCL2 wilh the exception of EDB. EDB's MCL is 0 05 ppl and the Mimmum Dstection Limft

(MDL)is 0 2 ppb  EPA Method # B011 can achiave the MDL but this wall run an adeddtionat $112 per sample

Weber, Hayes and Associates
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Schultz, Robert, Env. Health Ro2H{¥
From: Lawscn, Jeff [isl@svig.com]

Sent: Monday, October 25, 2004 10:47 AM

To: Schultz, Robert, Env. Health

Subject: RE: Sunol Tree Gas Station

Rob,

Thanks for the response. I was out the end of last week. In negotiating
with the Alameda County DA we agreed that the site priorities would be
1st Treating the T-Bear water. 2nd Removal of the dirt. The County
wanted the dirt removed for many reasons but one I think is that it
covers most of the site and is in the way of any future investigation.
Please let me know when there is a work plan that we can comment on.

Thx

Jeff Lawson

————— Original Message-----

From: Schultz, Robert, Env. Health [mailto:robert.schultz@acgov.oryg]
Sent: Wednesday, October 20, 2004 11:57 AM

To: Lawson, Jeff

Cc: Pat Hoban (E-mail); Levi, Ariu, Env. Health; Drogos, Donna, Env.
Health

Subject: Sunol Tree Gas Station

Jeff:

I am writing in response to your 10/14/04 letter. You asked if T-Bear
Ranch is receiving treated water. Yes, ACDEH contracted with Weber Hayes
to maintain and modify the treatment system. Since Weber Hayes first
began site work for us on May 25,2004, Helen & Roy have been receiving
treated and tested water. You also asked if part of the $400,000
allocated to the site includes removing the dirt. At thisg time, it is
premature for me to say yes or no. We have not "issued contracts for all
funds allocated by the state, as the $400,000 is to cover work to be
performed through the end of FY 2005.

Sincerelyvy,

Bob
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Robert W. Schultz, R.G.

Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 94502

510-567-6719 (direct)

510-337-9335 (facsimile)



Schulitz, Robert, Env. Health

From: Schultz, Robert, Env. Health

Sent: Wednesday, Qctober 20, 2004 11:57 AM

To: isi@svig.com'’

Cc: Pat Hoban (E-mail); Levi, Ariu, Env. Health; Drogos, Donna, Env. Health
Subject: Sunol Tree Gas Station

Jeff:

I am writing in response to your 10/14/04 letter. You asked if T-Bear Ranch is receiving treated water. Yes, ACDEH
contracted with Weber Fayes to maintain and modify the treatment system. Since Weber Hayes first began site work for
us on May 25,2004, Helen & Roy have been receiving treated and tested water. You also asked if part of the $400,000
allocated to the site includes removing the dirt. At this time, it is premature for me to say yes or no. We have not issued
contracts for all funds allocated by the state, as the $400,000 is to cover work to be performed through the end of FY 2005.
Sincerely,

Bob

AR AR T RAA AN AW AR RA I AR kA TA T AT AT AT A E AN

Robert W. Schultz, R.G.

Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 94502

510-567-6719 (direct)

510-337-9335 (facsimile)



SILICON VALLEY LAW

A LAW CORPORATION ®

Jeffrey S. Lawson isl@svlg.com

October 14, 2004

Via Facsimile & U.S. Mail

Donna L. Drogos A i
LOP Program Manager ‘g o
Enviromunenial Health Services 0 Co
. ) Cr (159

Environmental Protection &, 4 e
1131 Harbor Bay Parkway, Ste. 250 Vi, <y
Alameda CA 94502-6577 RN

= dgi%? FFs

Re: Sunol Tree Gas Station: 3004 Andrade Road, Sunol, CA el

Fuel Leak Case No.: RO0002448

Dear Ms. Drogos:

I would like to follow up on the status of the groundwater supply at the T-Bear Ranch.
Are they receiving treated water? Also, concerning the $400,000 in the EAR account, does any

of the money allocated for investigation of the Sunol Tree Gas Station include removing the
$170,000 of dirt?

[ appreciate your assistance.

Very truly yours,
Silicon Valley Law Group

JEFFREY S. LAWSON

JSL/t

Ce:  Murray Kelsoe

1010()?05,§’4etro Drive Suite 600 San Jose CA 95110 408.573.5700 fax 408.573.5701 www.svilg.com
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Schultz, Robert, Env. Health

From: Alphacat2000@aol.com

Sent: Friday, October 15, 2004 12:51 PM
To: Schultz, Robert, Env. Health
Subject: Re: welt sampling

Good Morning Robert,
Thanks for taking time to respond.
I bave emergency numbers & contacts in the event we have a problem with the well. The numbers are

Weber Hayces contacts. Can you give me new numbers & contacts to use untd this issue is settled???

I know I let the PGE issue slide for awhile, however, 1 have the copies you requested & will mail them to
you.

The PGE bill for Sept to October just arrived. The usage is so much higher than billing for the same time
last year, or any other months. I'm going to have the read verified ASAP. If rates go back to what they were
prior to the installation of the system, my bill would be double.

Thanks for any information & updates regarding our project.

Helyn Hayes & Roy Tovant
T Bear

10/15/2004



Page | of 1

Schultz, Robert, Env. Health

From: Schultz, Robert, Env. Health

Sent:  Thursday, October 14, 2004 4:31 PM
To: ‘Alphacat2000@aol.com’

Subject: RE: well sampling

Hi Helyn: .

| expect no impact on schedule from the current sampling event by Weiss. In response to your
question: I'm glad you like Weber Hayes, we're trying to figure out if County rules will allow us
to continue the contract. We have strict guidelines for purchasing, including local company
preference and competitive bidding. As you know Weber Hayes is driving up from the far end
of Santa Cruz County - maybe they will continue, it's too hard to say right now.

Thank you,

Bob

----- Original Message-----

From: Alphacat2000@aol.com [mailto:Alphacat2000@aol.com]
Sent: Thursday, October 14, 2004 1:50 PM

To: Schultz, Robert, Env. Health

Subject: Re: well sampling

H: Robert,

What impact will this have on the progress of locating a well location, if any?

Weber Hayes was so familiar with our situation & what needed to be done. Pat Hoban & Aaron have
helped us to understand so much.

We would be interested in knowing when & why the contract was given to another firm.

Look forward to hearing from you soon & please say hello to Donna for us

Helyn Hayes

10/15/2004
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Schultz, Robert, Env. Health

From: Schuitz, Robert, Env. Health

Sent: Thursday, October 14, 2004 9:16 AM
To: ‘Alphacat2000@aol.com’

Subject: RE: well sampling

Hi Helyn:

As long as the gate is unlocked and the well pump shed is open, | don't see any need for Roy
to be around. Due to some contracting issues, we weren't able to hire Weber Hayes for this
round of sampling. Instead we have a local firm - Weiss Associates. From your perspective,
there should not be any difference in service, but please let me know how it goes. | will send
you results and keep you informed, once new data is available.

Thank you,

Bob

-----Qriginal Message-----

From: Alphacat2000@aol.com [mailto:Alphacat2000@aol.com]
Sent: Thursday, October 14, 2004 8:46 AM

To: Schultz, Robert, Env. Health

Subject: Re: well sampling

Hi Robert,

I've forwarded the information on to Roy. Weber Hayes usually just comes in & does what they need
to do without Roy having to be there.

Is there a reason why he should be there? If not, he may have to leave & help a friend out.
T.et me know & {'l forward the info on.

Thanks
Helyn Hayes

10/15/2004



Weber, Hayes & Associates

Hydrogeology and Environmental Engineering
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Letter of Transmittal e

to:  Alameda County Health Care Services Agency
Environmental Health Services, Environmental Protection
1131 Harbor Bay Parkway, Suite 250
Alameda, California 94502-6577

To the attention of: Mr. Bob Schultz
Phone: (610) 567-6719

from: Patrick Hoban

re: Fuel Leak Site: Sunol Tree Gas Station, 3004 Andrade Road, Sunol

date: Qctober 12, 2004

# of Copies Date of Documents Description
CD - IntraNet Record - Initial SCM (Sept-2004)
1ea. Oct-12, 2004 - Table of Contents shest included -
Weber Invoice #8019- Revised to reflect remaining budget
2ea. Sept 20, 2004 Alameda County PO #0264 (Carbon System O&M)
Weber Invoice # 8031 - Existing charges for remaining task
2 ea. Oct-12, 2004 “Monitor & Decommission T-Bear Well (Alameda County PO #
0288
Cost Estimate for previously discussed, Emergency Well
2 ea. Oct 12, 2004 Replacement Tasks

Revised SCM and associated data sheets are being directly uploaded to the Intranet site. A
cover letter signature sheet will follow.

Sincerely,

g

Pat Hoban
Senlor Geologist

FAAJOBI23027 SUNOL-mthe\T ransmittal- ACHCSA-boh3pd
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Schultz, Robert, Env. Health )
From: Schultz, Robert, Env. Health

Sent: Tuesday, October 12, 2004 4:39 PM

To: Helyn Hayes (E-mail)

Subject: well sampling

Hi Helyn:

Just a quick note to let you know that we will have a sampler out there on Thursday 10/14 to sample the well. Please call
or emaill if you have any questions.

Thank you,

Bob

A AR AT ARTE AR TR AR A F KA AR AR R AR R A AT IEH

Robert W, Schultz, R.G.

Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 94502

510-567-6719 (direct)

510-337-9335 {facsimile)
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley Law Group
25 Metro Drive, Suite 600
San Jose, CA 95110 Aley
Telephone: 408.573.5700 Moy, o
Facsimile: 408.573.5701 S Oy,
Attorneys for Petitioner - I 2004
Murray Kelsoe Vit LTI
LE ! H&'@fﬁ?y
STATE WATER RESOURCES CONTROL BOARD
CLEAN WATER PROGRAM

In Re: ) USTCF Claim No.: 017309

) SWRCB/OCC File UST-208
Petition of MURRAY KELSOE ) ,

) PETITIONER’S RESPONSE TO DRAFT

) ORDER DATED JULY 28, 2004

)

) Hearing Date: September 8, 2004 Workshop

)

) Associated Papers

) Supplemental Declaration of M. Kelsoe

INTRODUCTION

On July 28, 2004, the Chief Counsel’s office prepared a Draft Order for the State Water
Resources Control Board’s (“Board™) consideration at a Workshop to be held at September:8, 2004. In
the Draft Order, the Chief Counsel’s office takes the uncompromising position that any und;erground
storage tank (“UST”) violation occurring after 1990 forever bars owners of USTs access to the
Underground Storage Take Cleanup Fund (“Fund”). The Chief Counsel’s position would bar coverage
under the Fund even if the permit violations occurred years before the USTs were brought into permit
compliance and even if the wholly past permit violations had no relationship to the release. The Chief

Counsel’s position is not supported by the statute, is unfair, and counter-productive as public policy.

H

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2604
-1-
10100566
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RESPONSE TO THE DRAFT ORDER’S STATEMENT OF CONTENTIONS AND FINDINGS

1. Petitioner meets the eligibility criteria of Health & Safety Code §25299.57(d)(3)(A).

The Chief Counsel’s office takes the position that no excuses and no waivers are available for a
post-1990 permit violation, That certainly is a tough prosecutorial view, but it is not a fair reading of the
Fund program. The Chief Counsel’s Office has squeezed together the waiver criteria and the application
criteria to make eligibility much harder than the Legislature intended.

Health & Safety Code §25299.57 provides:

(d) Except as provided in subdivision (j), a claim specified in subdivision
(a) may be paid if the board makes all the following findings:

{A) Except as provided in subparagraph (B), the claimant has
complied with Section 25299.31 and the permit requirements of
Chapter 6.7 (commencing with Section 25280). [Emphasis added.]

To avoid the fact that Petitioner clearly meets these criteria, the Chief Counsel’s Draft Order (at
Draft Opinion page 5) argues that the word “complied” is much more complex than its plain English
meaning. Their argument violates the fundamental tenant of statutory construction, which is, first, look
to the plain language of the statute. (FDIC v. Superior Court (1997) 54 Cal.App.4™ 337, 345.) When
the language is clear and unambiguous, the language must be given its plain meaning. Shippen and
Realty Information Systems v. DMV (1984) 161 Cal.App.37 1119, 1124. |

All the word “complied”' means is that by the date of the filing of the claim, the claimant had

! The Chief Counsel’s Draft Opinion argues that as a past participle of the verb, “comply,” that
somehow means compliance must have been perfect from UST installation to the present. Websters
provides the following information on this subject: “past participle - a participle that expresses
completed action Definition: The Past Participle is part of a verb. Like the present participle, the PAST
participle is not a finite verb, it has no sense of timing, and it cannot form a sentence alone. (Think of it
as the present participle's baby verb sibling.) A finite form of auxiliary be or have must accompany it to
supply the tense. Formation: For regular verbs, we form the past participle as we do the past tense. The
past tense and past participle are identical: talked and talked. Meaning: The past participle adds an
aspect to the verb that we call perfect (perf). To try to make sense of this grammar term, let's say that
the meaning of the past participle is "completed," or "perfected.” (The term doesn't mean that the action
is flawless but that the action is finished.) We use the PERFECT aspect to indicate two past time
conditions:
ean unspecified time in the past—
¢ Amy has stretched, so she's ready to run.

(We aren't interested in when she stretched, just that she did,)

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
2.

10100566
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complied with the permit requirements. It does not mean, and no stretching of the English language can
make “has complied” mean, that you must be in compliance at all times in the past, present and future.
There are no cases, Board decisions, policy letters or any other supporting material for the concept that
“complied” means 100% compliance from 1990 to the present and that any deviation from full
compliance after 1990 means there is absolutely no coverage by the Fund and no mechanism: for relief.
Applying the exact words of the statute to the facts, all the Board must find is that claimant “has
complied” with his permit requirement prior to the Fund paying the claim.

The Chief Counsel argues that the waiver provisions of Health & Safety Code
§25299.57(d)(3)(B) only apply to pre-1990 permit violations. But then spends pages applying the
waiver standards to this claimant’s situation. Draft Order page 6. The Chief Counsel’s argument is that
“even if the claimant meets all of the waiver criteria, the waiver only relieves the claimant of pre-
January 1, 1990, permit requirements,” Draft Opinion page 9. By this statement we understand that it is
the Chief Counsel’s position that any violation of the permit requirement after January 1, 1990 forever
bars any claimant from Fund eligibility. There is no statutory support for such a position, no policy
support for such a position and in fact, it would be a detrimental to the state of California for the Fund to
take such a position. The entire waiver discussion is inapplicable because Claimant is not seeking a
waiver. Claimant does not need a waiver because Claimant meets the eligibility standards.

The attempt to use the January 1, 1990 and January 1, 1994 dates as a reason to argue that
compliance must have been constant and unbroken since those dates ignores what was really going on
when the statute was drafted. There is significance to those dates, but those dates only have significance
relative to the special concerns of the time. As explained in the Petition, the 1990 date had té do with
the original enactment of the Fund which was created in 1989 and a concern that unpermitted operators
who had been without permits prior to the enactment of the Fund would at the last minute obtain permits

and jump ahead of claimants who had been in compliance for years. The January 1, 1994 date was a

a2 time that began in the past and is still being completed, or perfected, at the moment of speaking—
»Amy has stretched for half an hour now, so she's ready to run.

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
-3-
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result of the inconsistency in Board decisions applying the original permit waiver criteria and the the
legislature making clear that its new waiver provisions apply to claims filed before the enactment of the
new waiver provisions.

The 1990 and 1994 dates are irrelevant to a recent claim with a newly discovered release from
permitted tanks, The Chief Counsel’s Draft Order argues that if Mr. Kelsoe’s claim is paid that would
mean the Janyary 1, 1990 and January 1, 1994 dates would be rendered meaningless. That is not true,
all it means is those dates are not relevant to this particular claim, which they are not. Those-dates are
relevant only to waivers for pre-1990 permit violations. As for post-1990 permit compliance issues,
none of the policy issues related to the pre-1990 claims applies, and the only issue is whether this

claimant meets the elements for eligibility found in Health & Safety Code §25299.57(d)(3)(A).

2. Requiring claimants to be in permit compliance before the discovery of an unauthorized
release provides ample incentive for claimants to comply with permit requirements.

Both Petitioner and the Chief Counsel’s office agree that the legislature conditioned Fund
eligibility on permit compliance. However, the policy urged by the Chief Counsel’s office is an
impediment to permit compliance. The Chief Counsel’s proposed policy would punish UST owners
with post-1990 UST permit violations with a permanent cutoff of Fund eligibility. It would discourage
UST owners who have a permit violation from ever obtaining UST permits or paying UST fees. It has
no rehabilitative effect. Nothing in the legislative record indicates that the Legislature intended to create
the policy the Chief Counsel’s Office advocates.

A Fund policy encouraging UST permit compliance should take account of the fact that tank
owners want to be in the Fund program because they want to access to the Fund if they have a release.
The Fund wants tank owners in the Fund because it wants them to pay their fees and because Fund
access is predicated on permit compliance. The Fund is anxious that UST owners have the their permits
to reduce the likelihood of releases. The Chief Counsel’s office agrees that Petitioner’s proposed

interpretation of permit compliance would encourage UST owners and operators to obtain UST permits

(She is still stretching or just finishing.)” In short, all the past participle means is the action is
completed. It does not mean Amy has always stretched from the beginning of life to the present.
Similarly, in plain English, Mr. Kelsoe complied with the permit requirements prior to filing the claim.

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
-4
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before discovering a release. Draft Order page 10. But the Chief Counsel’s office does not believe that
this policy would encourage early compliance. Draft Order page 10.

The Chief Counsel’s proposed policy is based on the theory that people actually know of the
Fund’s policy and that claimants can change their past. Neither theory is based on fact. Neither Mr.
Kelsoe nor Alameda County knew about the proposed Board policy that a person cannot become
eligible for the Fund if they have any post-1990 permit violation. Also even if Mr. Kelsoe had known of
this policy, there is no rehabilitative effect because if a person had a violation he cannot change his past
so there is no incentive to obtain UST permits.

In order to bolster its argument to have the Board adopt a public policy to deny coverage by the
Fund, the Chief Counsel posits two extremely unlikely scenarios. The first scenario is that allowing
eligibility for prior discovery of releases would encourage UST owners and operators to delay
discovering and reporting the releases until owners and operators come into permit compliance. Draft
Order page 10. But that is not the proposed policy. As claimant reads the statute, in order to be eligible
the UST permit must be obtained prior to learning of the release.

The facts of this case shows Petitioner’s policy works. Mr. Kelsoe was anxious to participate in

the Fund and did participate in the Fund years before the release was discovered. A major reason for his

permit compliance was that he and Alameda County believed he obtained coverage under the Fund by
obtaining his permits and paying his fees.

The second scenario the Chief Counsel posits is that UST owners and operators are gamblers of
exceptional boldness. These gamblers would not obtain permits even when they knew they needed
them; and would wait until some unknown influence motivated them to suddenly obtain their permits
before they even suspected a release. If they did this, they would save the minor costs of permit
compliance while still paying their UST fees, and would take the risk that they would not be discovered
prior to racing in at the last minute for their permit or be stuck with hundreds of thousands of dollars in
cleanup costs. The Chief Counsel’s office is unable to point to anyone who has knowingly made such a
self-destructive calculation.

The Draft Order argues that owners and operators of USTs should be motivated to obtain current

permits in order to operate lawfully. That is undoubtedly true, but this discussion is concerned with

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
-5-
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promulgating a Fund policy that has a positive influence on permit compliance.

Finally, the Chief Counsel’s office argues that UST owners should be in permit compliance to
avoid enforcement action by local agencies. However, enforcement by local agencies is independent of
the Fund and thus irrelevant to Fund policy initiatives. The local agencies will enforce under either
policy so that does not help the Fund select a policy. The key criteria for selecting a Fund policy is to
select a policy that promotes owners obtaining UST permits and paying these fees. Only claimant’s
proposed policy does this.

3. The Fund is estopped from denying eligibility to Petitioner.

The Chief Counsel’s office concedes that of the four elements necessary to prove estoppel
Petitioner meets elements one, two and four. However, the Chief Counsel’s office asserts that Petitioner
has failed to show that he was ignorant of the rule forever barring eligibility for a past permit viclation
and thus, was not ignorant of the true state of the facts. Attached hereto is a Supplemental Declaration
of Petitioner attesting to the fact that he was ignorant of any rule that a past violation forever barred his
access to the Fund despite his obtaining permits and paying the fees. Indeed he points out that Alameda
County also thought he was eligible for the Fund when he obtained the permits because otherwise the
County would not have allowed his Fund certification to provide financial assurance for his underground
storage tanks and would not have issued the permit. |

There is no evidence that Petitioner had ever read or comprehended prior Board decisions
concerning this technicality of Fund eligibility. The fact is that when Petitioner filled out his
certification and paid his fees he legitimately believed that he was eligible for the Fund. And indeed,
Alameda County also believed that he was eligible for the Fund. For this reason the evidence is
uncontested that Petitioner meets the third element of estoppel. This is not a case of ignorance of the
law not being an excuse. This is about the doctrine of estoppel and Mr. Kelsoe's actual knowledge or
lack of knowledge is the element that must be proven. Mr. Kelsoe has submitted credible evidence of
his and Alameda County’s lack of knowledge and the Chief Counsel’s office has submitted no evidence
contradicting this point.

The Chief Counsel’s office argues that there is a strong public policy supporting denial of the

claim that would override all of the elements of estoppel. But the “strong public policy” is siinply their

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
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. @ @
argument that no forgiveness will promote early permit compliance. Their argument is madf: while
conceding that the government is bound by the doctrine of estoppel. But there is no strong public policy
arguing that a past violation should bar an individual from access to the Fund indefinitely. That is
simply their argument. Indeed, as described above, the better public policy, which actually would
encourage compliance, is that complying with the Health and Safety Code and requiring permit
compliance prior to discovery of release promote permits compliance.

There is no citation to any statement from the Legislature supporting the policy advocated by the
Chief Counsel. Nor does the statute state such a policy. There is no such policy.

There is no public policy that would support the Fund being allowed to mislead claimants with
inaccurate certification forms. Indeed, such a public policy would encourage people to mistakenly rely
on the Fund, so that when UST owners did have releases they would belatedly discover that they had no
source of funding for the cleanup and the environment would remain contaminated. The resilt of such a
poorly conceived policy is what is happening here. The environment is put at risk because of
Petitioner’s difficulty in having his claim approved. The Chief Counsel’s argument that UST owners
with past permit violations should be forever barred from the Fund is just a rationale supporting their
argument against eligibility. Their argument does not rise to a strong public policy.

The Division represented in its certification document that UST owners and operators are
eligible for the Fund if they are in current compliance with permit requirements and financial
responsibility requirements. There was nothing that put the Petitioner on notice that failure to comply
with past requirements would result in ineligibility. It is not fair to financially ruin him under these
circumstances.

CONCLUSION

Very few independent UST owners can afford to pay for releases from petroleum USTs nor can
they find private insurance. But there must be a source of funding to protect the environment when
releases occur. The Fund was created to solve just this problem. It is not fair to Mr. Kelsoe, to the
environment or to the creators of the Fund to deny Mr. Kelsoe’s eligibility. Mr. Kelsoe is an UST owner
who had his permits, paid his UST fees and filled out his certification forms all before he discovered or

even suspected a release. Mr. Kelsoe should be covered by the Fund. Allowing his claim to be paid is

PETITIONER'S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
-7-
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fair, consistent with the Fund’s purpose and good public policy.

Dated: August ; o , 2004

Silicon Valley Law Group

o=

/TEFFMY S. LAWSON, ESQ.
Attorneys for Petitioner
MURRAY KELSOE

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
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PROOF OF SERVICE
I, the undersigned, declare:

I am a citizen of the United States and a resident of the County aforesaid; I am over the age
of cighteen years and not a party to the within action; my business address is 25 Metro Drive, Suite
600, San Jose, California, 95110. On the date hereinbelow, I caused to be served

___ atrue and correct copy X _the original of the following:

PETITIONER’S RESPONSE TO DRAFT ORDER DATED JULY 28, 2004
&
SUPPLEMENTAL DECLARATION OF MURRAY KELSOE

CERTIFIED MAIL I am "readily familiar" with this firm's practice of collection and|
processing correspondence for mailing. It is deposited with U.S. postzil service onj
that same day in the ordinary course of business. I am aware that on motion of party,
served, service is presumed invalid if postal cancellation date or postage meter date
is more than one day after date of deposit for mailing in affidavit.

X _ FEDERAL Placed in a Federal Express facility
EXPRESS

PERSONAL Delivered by hand to the Addressee
SERVICE

FACSIMILE Transmitted via facsimile transmission to the Addressees as noted-below

——

addressed to each of the following:

Original: Copies via U.S, Mail to:
Ms. Debbie Irvin Mr. Arthur G. Baggett, Jr.
Clerk to the Board Mzr. Craig M. Wilson
State Water Resources Control Board Ms. Barbara L. Evoy
1001 I Street, 24™ Floor Lori Senitte Brock
Sacramento, CA 95814 Allan Patton
Tel: 916-341-5600 Donna Drogos

Susan Torrence

Finley Boag

Laurte Berger

Peter Niemiec

Hans Herb

Jim Arnold

Murray Kelsoe

I declare under penalty of perjury that the foregoing is true and correct. Executed at San

Jose, California, on Augustib, 2004.

Lida Lornquist’

10102428
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JEFFREY S. LAWSON, ESQ. (SBN 99855) ) n
Silicon Valley Law Group Algmieda County
152 N. Third Street, Ste, 900
San Jose, Ca 95112 SEP & 7 7004
Telephone: (408) 286-6100
Facsimile: (408) 286-1400 et o e et
Attorney for Petitioner
Murray Kelsoe
STATE WATER RESOURCES CONTROL BOARD
CLEAN WATER PROGRAM
In Re: }  USTCF Claim No.: 017309
)
Petition of MURRAY KELSOE ) SUPPLEMENTAL DECLARATION OF
cifion @ )  MURRAY KELSOE
)
I, Murray Kelsoe, declare:
1. I am the Claimant in the above referenced matter. If called as a witness I could and would
competently testify to following matters from my own personal knowledge.

2, When I filled out the Underground Storage Tank Cleanup Fund Financial Responsibility
form, I read it and it appeared to me that I was eligible for coverage. Moreover, 1 talked {o various
regulators at Alameda County Environmental Health Services and they told me that I needed to fill out
the Financial Responsibility Form. Nothing in the form or my discussions with Alameda County
indicated that T would not be eligible for coverage under the Fund’s Financial Responsibility Program. I
relied on the Fund’s Financial Responsibility Program and it is my understanding that Alameda County,
in providing me with a permit, also relied upon the Fund providing Financial Responsibility for my gas
station. .

3. When I filled out my Financial Responsibility Form I did not know of any rule that a past
vioiation forever barred my access to the Fund. I thought that by obtaining permits and paying the fees I
would be eligible. In fact the people issuing my UST permit at Alameda County also thought I was
eligible for the Fund. He told me I needed to fill out the Financial Responsibility Form before he would

issue the permit. Ibelieve Alameda County would not have allowed my Fund certification to provide

DECLARATION OF MURRAY KELSOE
-1-
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financial assurance for my underground storage tanks and would not have issued the permit if they
believed a past permit violation made me incligible for coverage under the Fund.
4. I have never read any Board decisions concerning anything, much less, Fund eligibility.

When I filled out my certification form and paid my UST fees I believed I was eligible for the Fund.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.
A
Dated: August __, 2004 m

urray Kelsoe” S

DECLARATION OF MURRAY KELSOE
2
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State Water Resources Control Board

O s W Rsores ont

Terry Tamminen Office of Chief Coun'sel‘ Arnold Schwarzenegger
Seeretary for 1001 I Street, 22° Floor, $acramento, California 95814 Governor
Enviropmental P.O. Box 100, Sacramento, California 95812-0100
Protection (916) 341-5161 ¢ FAX(916)341-5199 ¢ hitp:/fwww.swreb.ca.gov
o R T, .
Juiy 28, 2004 AEL% T e ULEY

AUG ¢ 3 2004
CERTIFIED MAIL Ei’i‘,fﬁ@mnsn'&{fé‘ Ry

Mr. Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third Street, Suite 900
San Jose, CA 95112

Dear Mr. Lawson:

PETITION OF MURRAY KELSOE (USTCF CLAIM 17309), 3004 ANDRADE ROAD,
SUNOL, CALIFORNIA: BOARD WORKSHOP NOTIFICATION
SWRCB/OCC FILE UST - 208

The State Water Resources Control Board (SWRCB) will consider a proposed order in the
above-entitled matter at its workshop session, which will be held on September 8, 2004, at the
Cal/EPA Building, 1001 I Street, Sacramento, California. The draft order is enclosed for your
review. This draft order is dated July 28, 2004, and has been revised from the earlier draft you
received dated June 4, 2004. For your convenience, a version in strikeout/underline format,
which highlights the changes, is also enclosed. You will separately receive an agenda for this
workshop session at least 10 days before the workshop. Agendas are also posted on the
SWRCB’s website at http://www.swrcb.ca.gov at least 10 days before the respective workshop
or meeting,

For all other interested persons, you may view the draft order on the SWRCB’s website at
http://www.swrcb.ca.gov/cwphome/ustcf. If you do not have internet access and would like a
paper copy of the draft order and/or the agenda for the September 8, 2004, workshop session,
please contact Lori Senitte Brock at (916) 341-5185 or at the address above by August 23, 2004,

Formal action will not be taken on this matter at the workshop session. At the workshop,
interested persons will be allowed to comment orally on the draft order, subject to the following
time limits. The petitioner and other interested persons directly affected by the draft will be
allowed five minutes each for oral comment with an additional reasonable time for questions by
the SWRCB members. Other interested persons will be allotted a lesser amount of time to
address the SWRCB as time permits.

California Environmental Protection Agency

1{3 Recycled Paper



Mr. Jeffrey S. Lawson -2- July 28, 2004

The receipt of additional written evidence will not be permitted at the workshop meeting except
in compliance with California Code of Regulations, title 23, section 2814.5. Written comments
on the draft order must be received by 5:00 p.m., August 31, 2004, Those comments must be
addressed to:

Ms. Debbie Irvin

Clerk to the Board

State Water Resources Control Board
1001 I Street, 24™ Floor [95814]

P.0O. Box 100

Sacramento, CA 95812-0100

(tel) 916-341-5600

(fax) 916-341-5620

If there are any questions or comments, please call Lori Senitte Brock, Senior Staff Counsel, of
the Office of Chief Counsel, at (916) 341-5185,

Sincerely,

G

Craig M. Wilson

Chief Counsel
Enclosures
cc:  [AH with enclosures] Mr. Michael Bakaldin
Mr. Robert Weston 8335 East Fourteenth Street, Suite 200
Alameda County San Leandro, CA 94577
1131 Harbor Bay Parkway, Suite 240
Alameda, CA 94502-6577 Mr. Hang Herb
P.O. Box 970
Peter Niemiec, Esq. Santa Rosa, CA 95402
2314 John Street

Manhattan Beach, CA 90266-2616

Continued next page

California Environmental Protection Agency
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CCl

Ms. Barbara Evoy, Chief [via e-mail only]
Division of Financial Assistance

State Water Resources Control Board

1001 I Street, 17" Floor [95814]

P.O. Box 944212

Sacramento, CA 94244-2120

Lori Senitte Brock, Esq. [via e-mail only]
Office of Chief Counsel

State Water Resvwces Control Board
1001 I Street, 22" Floor [95814]

P.O. Box 100

Sacramento, CA 95812-0100

Tuly 28, 2004

Mr. Jim Arnold
3620 Happy Valley Road, Suite 202
Lafayette, CA 94549

Mr. Allan Patton, Manager [via e-mail only]
UST Cleanup Fund

Division of Financial Assistance

State Water Resources Controi Board

1001 I Street, 17" Floor [95814]

P.O. Box 944212

Sacramento, CA 94244-2120

Interested Persons [Without enclosures]

California Environmental Protection Agency
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.ﬁg\‘l{l’tERBSTED-PARTIES LIST FOR MATTERS CONCERNING THE CALIFORNIA
A PETROLEUM UNDERGROUND STORAGE TANK CLEANUP FUND

Your name is included on a list of persons interested in matters relating to the Underground
Storage Tank Cleanup Fund (Fund). This list has been used to notify persons of news,
activities or decisions pertaining to the Fund that are of general interest. This information
is now available via the internet at http://www.swrcb.ca.gov/cwphome/ustef. If you would
like to receive e-mail notice of Fund-related activities, such as proposed regulations an
draft State Water Resources Control Board (SWRCB) orders, you may subscribe on the
internet at http://www.swrcb.ca.gov/lyrisforms/swrcb_subscribe.html; the name of the |
electronic mailing list is UST Cleanup Fund. After subscribing, you will receive
electronic notifications of certain Fund-related activities or decisions by e-mail. You may
still request to receive a paper copy of notifications, but since Fund-related matters of |
general interest are posted on the Fund’s website, hard. copy-notices will enly be sent fop
certain activities, such as proposed regulations and draft SWRCB orders. If you would like
to receive a paper copy of notifications, please complete the bottom portion of this form
and return it by August 25, 2004, to the following:

Dominica Eriksen
Underground Storage Tank Cleanup Fund
P.O. Box 944212
Sacramento, CA 94244

If you do not return the bottom portion of this form, you will not receive paper-copy
notices.

INTERESTED-PARTIES LIST FOR MATTERS CONCERNING THE CALIFORNIA
PETROLEUM UNDERGROUND STORAGE TANK CLEANUP FUND
(COMPLETE ONLY IF YOU WANT TQ RECEIVE PAPER COPIES)

1 would like to receive paper-copy notices relating to certain Fund activities that
are of general interest, including proposed regulations and draft SWRCB orders
relating to the Fund.

I only wish to receive paper-copy notices of draft SWRCB orders relating to the
Fund.,

Name:

Organization:

r
Street humber and name:

City, State and Zip Code:
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Tuly 28, 2004

CERTIFIED MAIL

Mr, Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third Street, Suite 900
San Jose, CA 95112

Dear Mr. Lawson;

PETITION OF MURRAY KELSOE (USTCF CLAIM 17309), 3004 ANDRADE ROAD,
SUNOL, CALIFORNIA: BOARD WORKSHOP NOTIFICATION
SWRCB/OCC FILE UST - 208

The State Water Resources Controt Board (SWRCB) will consider a proposed order in the
above-entitled matter at its workshop session, which will be held on September 8, 2004, at the
Cal/EPA Building, 1001 I Street, Sacramento, California. The draft order is enclosed for your
review. This draft order is dated July 28, 2004, and has been revised from the carlier draft you
received dated June 4, 2004. For your convenience, a version in strikeout/underline format,
which highlights the changes, is also enclosed. You will separately receive an agenda for this
workshop session at least 10 days before the workshop. Agendas are also posted on the
SWRCB’s website at http://www.swrcb.ca.gov at Ieast 10 days before the respective workshop
or meeting.

For all other interested persons, you may view the draft order on the SWRCB’s website at
http://www.swrcb.ca.gov/cwphome/ustef, If you do not have internet access and would like a
paper copy of the draft order and/or the agenda for the September 8, 2004, workshop session,
please contact Lori Senitte Brock at (916) 341-5185 or at the address above by August 23, 2004,

Formal action will not be taken on this matter at the workshop session. At the workshop,
interested persons will be allowed to comment orally on the draft order, subject to the following
time limits. The petitioner and other interested persons directly affected by the draft will be
allowed five minutes each for oral comment with an additional reasonable time for questions by
the SWRCB members. Other interested persons will be allotted a lesser amount of time to
address the SWRCB as time permits.

California Environmental Protection Agency
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Mr. Jeffrey S. Lawson -2- July 28, 2004

The receipt of additional written evidence will not be permitted at the workshop meeting except
in compliance with California Code of Regulations, title 23, section 2814.5, Written comments
on the draft order must be received by 5:00 p.m., August 31, 2004, Those comments must be
addressed to:

Ms. Debbie Irvin

Clerk to the Board

State Water Resources Control Board
1001 I Street, 24™ Floor [95814]

P.0. Box 100 -

Sacramento, CA 95812-0100

(tel) 916-341-5600

(fax) 916-341-5620

If there are any questions or comments, please call Lori Senitte Brock, Senior Staff Counsel, of
the Office of Chief Counsel, at (916) 341 5185.

Sincerely,

(asm b

Craig M. Wilson

Chief Counsel
Enclosures
cc:  [All with enclosures] Mr. Michae! Bakaldin
Mr, Robert Weston 8335 East Fourteenth Street, Suite 200
Alameda County San Leandro, CA 94577
1131 Harbor Bay Parkway, Suite 240
Alameda, CA 94502-6577 Mr. Hans Herb
P.O. Box 970
Peter Niemiec, Esq. Santa Rosa, CA 95402
2314 John Street

Manhattan Beach, CA 90266-2616

Continued next page

California Environmental Protection Ageifcy
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CC:

Ms. Barbara Evoy, Chief [via e-mail only]
Division of Financial Assistance

State Water Resources Control Board
1001 I Street, 17™ Floor [95814]

P.O. Box 944212

Sacramento, CA 94244-2120

Lori Senitte Brock, Esq. [via e-mail only]
Office of Chief Counsel

tatc Water Resoutces Conirol Board
1001 1 Street, 22™ Floor [95814]
P.O. Box 100
Sacramento, CA 95812-0100

July 28, 2004

Mr. Jim Armold
3620 Happy Valley Road, Suite 202
Lafayette, CA 94549

Mr. Allan Patton, Manager [via e-mail only)
UST Cleanup Fund

Division of Financial Assistance

State Water Resources Control Board

1001 I Street, 17" Floor [95814]

P.O. Box 944212

Sacramento, CA 94244-2120

Interested Persons [Without enclosures]

California Environmental Protection Agency
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INTERESTED-PARTIES'EISTIFOR MATTERS CONCERNING THE CALIFORNIA

PETROLEUM UNDERGROUND STORAGE TANK CLEANUP FUND

Your name is included on a list of persons interested in matters relating to the Underground
Storage Tank Cleanup Fund (Fund). This list has been used to notify persons of news,
activities or decisions pertaining to the Fund that are of general interest. This information
is now available via the internet at http://www.swrcb.ca.gov/cwphome/ustcf. If you Wo}ld
like to receive e-mail notice of Fund-related activities, such as proposed regulations anc
draft State Water Resources Control Board (SWRCB) orders, you may subscribe on the
internet at http://www.swrcb.ca.gov/lyrisforms/swrcb_subscribe.html; the name of the
electronic mailing list is UST Cleanup Fund. After subscribing, you will receive
electronic notifications of certain Fund-related activities or decisions by e-mail. You may
still request to receive a paper copy of notifications, but since Fund-related matters of |
general interest are posted on the Fund’s website, hard-copy notices will only bie sent for
certain activities, such as proposed regulations and draft SWRCB orders. If you would like
to receive a paper copy of notifications, please complete the bottom portion of this form
and return it by August 25, 2004, to the following:

Dominica Eriksen
Underground Storage Tank Cleanup Fund
P.O. Box 944212
Sacramento, CA 94244

If you do not return the bottom portion of this form, you will not receive paper-copy
notices.

INTERESTED-PARTIES LIST FOR MATTERS CONCERNING THE CALIFORNIA
PETROLEUM UNDERGROUND STORAGE TANK CLEANUP FUND
(COMPLETE ONLY IF YOU WANT TO RECEIVE PAPER COPIES)

I wouid like 10 receive paper-copy notices rélating to certain Fund activiiies that
are of general interest, including proposed regulations and draft SWRCB orders |
relating to the Fund.
I only wish to receive paper-copy notices of draft SWRCB orders relating to the
Fund.

Name:

Organization;

z
Street number and name:

City, State and Zip Code:
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Mr. Jeffrey Lawson Wir Chimens., "
Silicon Valley Law Group LAl

25 Metro Drive, Suite 600
San Jose, CA 95110

Dear Mr. Lawson:

IN THE MATTER OF THE PETITION OF MURRAY KELSOE REGARDING
PARTICIPATION IN THE UNDERGROUND STORAGE TANK CLEANUP FUND
(3004 ANDRADE ROAD, SUNOL): REQUEST FOR POSTPONEMENT OF WORKSHOP

SWRCB/OCC FILE UST-208

In a letter dated June 4, 2004, our office notified you that the State Water Resources Control
Board (SWRCB) would be considering a proposed order in the above-entitled matter at its
workshop session on July 7, 2004, In your letter dated June 8, 2004, you explained that you will
be away on military duty from June 13 through June 23, and then on a family vacation from .
June 24 through July 3, 2004. You requested that the matter be postponed to the next available
workshop date.

Your request is granted. The next workshop session is scheduled for September 8, 2004 (the,
SWRCB will not be holding a workshop session and board meeting in August). The September
board meeting is scheduled for September 30, 2004. You will receive a notice in August that
will provide more information about the September workshop session, including a new deadline
for the submission of comments on the proposed order.

If you foresee any problems with the September dates, please contact Lori Senitte Brock, Setior
Staff Counsel, at your earliest convenience. She can be reached at (916) 341-5185.

Sincerely,

Mm AR
raig M. Wilson

Chief Counsel

cc:  See next page

California Environmental Protection Agency
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Mr, Jeffrey Lawson

cC:

Mr: Robert Weston

Alameda County. - :

1131 Harbor ‘Bay Parkway, Sulte 240
Alameda, CA 94502-6577

Peter Niemiec, Esq.
2314 John Street
Manhattan Beach, CA 90266-2616

Ms. Barbara Evoy, Chief (via e-mail)
Division of Financial Assistance
State Water Resources Control Board
1001 I Street, 17" Floor [95814]

P.O. Box 944212

Sacramento, CA 94244-2120

Ms. Lori Senitte Brock

Senior Staff Counsel

Office of Chief Counsel

State Water Resources Control Board
1001 I Street, 22™ Floor [95814]
P.O.Box 100

Sacramento, CA 95812-0100

JUN 1 0 2004

Mr. Michael Bakaldin
835 East Fourteenth Street, Suite 200
San Leandro, CA 94577

Mr, Hans Herb
P.O. Box 970
Santa Rosa, CA 95402

Mr. Allan Patton, Manager, UST Cleanup Fund
Division of Financial Assistance
State Water Resources Control Board
1001 I Street, 17" Floor [95814]

P.O. Box 944212

Sacramento, CA 94244-2120

California Environmental Protection Agency
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June 8, 2004

Via Facsimile & U.S. Mail

Lori Senitte Brock

Senior Staff Counsel

State Water Resources Control Board
P.O. Box 100

Sacramento CA 95812-0100

Re:  Petition of Murray Kelsoe (USTCF Claim 17309),
3004 Andrade Road, Sunol, CA: Augmentation of Record
SWRCB/OCC File UST-208
Response to Augmentation of Record

Dear Ms. Brock:

Attached please find Murray Kelsoe’s response to your letter of April 15, 2004, in which
you provided my office with various documents that the State Water Resources Control Board,
Office of Chief Counsel is adding to the record. Your letter invites Petitioner’s review and
comment. Subsequent to your letter, my office contacted you regarding the fact that I would be
out on military duty from April 26, 2004 through May 17, 2004. As it turned out, I did not return
until May 19, 2004. Once I retumned my office was in the process of moving from downtown
San Jose to our new location at 25 Metro Drive, Suite 600, San Jose, CA 95110. We are now at
our new location. For those reasons, I was not able to respond to the additional documents until
now. I appreciate your courtesy in allowing me additional time to respond to these documents.

Very truly yours,
Silicon Valley Law Group

JEFFREY S. LAWSON

JSL/1t

Enclosure:  Response to Augmentation of Record

25 Metro Drive, Suite 600  San Jose, CA95110 » Tek (408) 573-5700 + Facsimile: (408) 573-5701 » www.sylg.com



Lori Senitte Brock
June 8, 2004
Page 2 of 2

Cc via U.S. Mail:

10094774

Arthur Baggett, Jr.
Craig Wilson
Barbara Evoy
Murray Kelsoe
Laurie Berger
Donna Drogos
Finley Boag
Susan Torrence
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JEFFREY S. LAWSON, ESQ. {(SBN 99855)
Silicon Valley Law Group

25 Metro Drive, Suite 600

San Jose, CA 95110

Telephone: 408.573.5700
Facsimile: 408.573.5701

Attorneys for Petitioner

Murray Kelsoe
STATE WATER RESOURCES CONTROL BOARD
CLEAN WATER PROGRAM
In Re: ) USTCF Claim No.: 017309
) SWRCB/OCC File UST-208
Petition of MURRAY KELSOE ) |
) PETITIONER’S RESPONSE TO PROPOSED
) AUGMENTATION OF RECORD
)
)
)
)

INTRODUCTION

On April 15, 2004 the Chief Counsel’s office submitted additional documents to the State Water
Resources Control Board (“Board™) regarding a station formerly owned by Petitioner at 1066 Marina
Blvd., San Leandro (“Marina Station”). These documents, which are proposed for augmentation of the
record, relate to an entirely separate site from the site at issue at 3004 Andrade Road, Sunol (“Sunol
Tree Station™). These records indicate Petitioner had a UST permit violation at the Marina Station.

The issue before the Board is not whether Mr. Kelsoe violated UST Regulations. It is assumed
for purposes of the Petition, that in fact, he was in violation of his permit requirements at the Sunol Tree
Station. The documents are unduly prejudicial and not relevant to the legal and policy issues the Board
is called upon to decide.

ARGUMENT
The central issue in the Petition is whether a past permit violation permanently bars a claimant

from ever using the Underground Storage Tank Cleanup Fund (“Fund”). The attempted use of the

PETITIONER’S RESPONSE TO AUGMENTATION OF RECORD
-1-
10094972
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Marina Station’s permit violation, although irrelevant to the Board’s decision, is an example of the
unfairness of any doctrine that would require the Fund not to pay claims based on an unrelated past
underground storage tank (“UST”) permit requirement violation. It would not be the Fund’s position
that a knowing violation of the permit requirement at the Marina Station would prevent Mr. Kelsoe from
making a valid claim on the Sunol Tree Station, if he was in permit compliance at Sunol Tree Station, if
he had properly filled out the Fund eligibility forms for Sunol Tree Station and if he had paid the
appropriate UST fees for Sunol Tree Station. As far as Petitioner knows, the Fund has never taken the
position that a permit violation at one site barred access to the Fund for a leaking petroleum UST at
another site. In other words, an unrelated UST permit violation does not impact a claim on the Fund.

If the purpose of refusing access to the Fund for past permit non-compliance is to encourage
permit compliance, then barring individuals from access to the Fund forever based on unrelated permit
violations makes no sense. So, in our example, if the Sunol Tree Station had been in compliance,
evidence of permit violations at the Marina Station would be irrelevant in authorizing a claim under the
Fund. In regard to having a policy to encourage permit compliance, if a violation at the Marina Station
made Sunol Tree Station ineligible for the Fund, such a policy would discourage people from getting
permits or paying their UST fees on any other stations they own or later at the same station. Why bother
complying with the permit requirements when there is no chance of recovering from the Fund. Also,
barring a permitted station from access to the Fund because another station did not have its permit
creates an unfair situation where a station owner would pay his UST fees at one station and yet not have
access to the Fund for that station. This is a manifestly unfair scenario. It is like taxation without
representation. |

In this case, Mr. Kelsoe’s violation at Sunol Tree Station was many years prior to the release.
The claim is made long after he had come into compliance with the permit requirements and the UST
fee payment requirements. Indeed, he had also paid all his back fees. So, in every real sense it is the
same as being two different stations. Permanently barring a claimant from the Fund for a wholly cured
violation would discourage a UST owner from paying back fees or evér bringing his USTs into

compliance,

PETITIONER’S RESPONSE TO AUGMENTATION OF RECORD
-
10094972
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The apparent purpose for submitting the additional information is to attack Petitioner;’s
secondary argument that permit waiver relief should be granted unless the permit violation was
intentional and occurred prior to 1990; and here there is no evidence that Mr. Kelsoe intentionally failed
to obtain his UST operating permit prior to 1990. Accordingly, since he did not commit an intentional
violation prior to 1990 he should be granted a permit waiver.

The proposed documents do not indicate whether “Mr. Kelsoe had an intent to intentionally
avoid the permit requirement or fees associated with the permit” prior to 1990. Interestingly, in his
declaration, Michael Bakaldin states that at a meeting on August 30, 1991, Mr. Kelsoe denied that he
knew that California law actually applied to him, but rather Mr. Kelsoe believed that his station was
regulated under Federal law and Federal law would not require tank testing for leaks until 1992 or 1993,
(Bakaldin Declaration, page2, lines 24 through page 3, line 2.) Mr: Bakaldin then states that Mr.
Kelsoe was not convinced that California law applied to his station until his discussion with regulatoré
on August 30, 1991. (Bakaldin Declaration, page2, lines 3-4.) 'Thus Mr. Bakaldin’s testimony indicates
that Mr. Kelsoe did not intentionally avoid the permit requirements as late as August 1991, but rather
had a legitimate disagreement with local authorities regarding their regulatory jurisdiction. Although,
subsequent events have proven Mr, Kelsoe to be wrong in his understanding of the state and federal
jurisdiction, that does not change the fact that he did not intentionally avoid California permit
requirements prior to 1990,

CONCLUSION

Only relevant evidence should be admitted. Government Code §11513(c). The proposed
documents do not have any probative value to the central issue, which is whether the legislature
intended to permanently bar tank owners from access to the Fund for an unrelated permit violation. On
the secondary issue of whether or not the documents are evidence of his intent to violate the permit
requirement prior to 1990, the evidence presented in these documents is contradictory, but in the main
supports Mr. Kelsoe’s statements that he did not intentionally violate California law prior to 1990. Prior
to 1991 he held a good faith belief that he was in compliance with applicable laQ.

The submitted documents relate to another permit violation, at a separate property and are more

prejudicial than probative. The prejudice is obvious. The documents could be used to smear Mr, Kelsoe
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as someone with repeated UST permit violations and therefore, undeserving of a ruling in his favor. But
that is not a legitimate reason for ruling against Mr. Kelsoe; the ruling in this matter should be made
purely on the merits of the facts and law applicable to the Sunol Tree Station and this claim. For the

above reasons, the proposed documents should be excluded, pursuant to Government Code §11513(f).

Dated: June f , 2004 Silicon Valley Law Group

ﬁ«‘REY s LAWSON, ESQ.
Attorneys for Petitioner
MURRAY KELSOE
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SILICON VALLEY LAW GROUP
Jeffrey S. Lawson A LAW CORPORATION jsli@svig.com
June §, 2004
Via Facsimile & U.S. Mail *W@,@?
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Lori Senitte Brock iy R
Senior Staff Counsel &v. 2y % o
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State Water Resources Control Board T
P.O. Box 100 ‘
Sacramento CA 95812-0100 fol

Re:  Petition of Murray Kelsoe (USTCF Claim 17309),
Regarding Participation In the Underground Storage Tank Cleanhup Fund
3004 Andrade Road, Sunol, CA: Board Workshop Notification
SWRCB/OCC File UST-208

Request For Extension of Workshop Date

Dear Ms. Brock:

This letter is in follow up to our telephone conversations today. 1 received the draft order
in the above referenced matter today, June 8, 2004. The order is fourteen pages long with
numerous citations to statutory authority, regulatory authority, State Water Resources Control
Board (“Board”) opinions and State Court opinions. In light of the fact that the workshop is the
only real opportunity I will have to influence the Board, I believe it is essential that I provide
written comments to the Board in advance of the workshop. Moreover, although I am not aware
of when the Board member receive their packets, I assume that date is well in advance of the
actual workshop date. 1 will be away on military duty June 13, 2004 through June 23, 2004.
From June 24, 2004 through July 3, 2004 I will be on a pre-planned vacation with my family in
Alaska.

It is impossible for me to file cogent comments on the draft Board order in advance of the
workshop date. For these reasons I respectfully request an extension of the workshop hearing to
the next available workshop date. It is my understanding that because the Board does not hold a
workshop in August, the next workshop date will be September 8, 2004,

Your courtesy in this matter is greatly appreciated. Ilook forward to hearing from you.

Very truly yours,
Silicon Valley Law Group

e

JEFFREY S. LAWSON

25 Metro Drive, Suite 600 « San Jose, CA95110 * Tel: {408) 573-5700 + Facsimile: (408) 573-5701 « www.svlg.com
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Terry Tamminen Office of Chief Counsel Arhold Schwarze
Secretary for 1001 1 Strest, 22™ Floor, Sacramento, California 95814 ‘ Goverrior
Environmental P.0. Box 100, Sacramento, California 95812-0100
Protection (916) 341-5161 ¢ FAX (916) 341-5199 ¢ hitp://www.swrch.ca.gov
JUN 04 2004
%,
CERTIFIED MAIL %@
&, ‘U Pq
N & Qe
Mr. Jeffrey Lawson 0’%) & < ‘%}
Silicon Valley Law Group LR 24
25 Metro Drive, Suite 600 “}f%
San Jose, CA 95110 %

Dear Mr. Lawson:

IN THE MATTER OF THE PETITION OF MURRAY KELSOE REGARDING
PARTICIPATION IN THE UNDERGROUND STORAGE TANK CLEANUP FUND
(3004 ANDRADE ROAD, SUNOL): BOARD WORKSHOP NOTIFICATION

SWRCB/OCC FILE UST-208

The State Water Resources Control Board (SWRCB) will consider a proposed order in the
above-entitled matter at its workshop session, which will be held on July 7, 2004, at the Cal/EPA
Building, 1001 I Street, Sacramento, California. The draft order is enclosed for your review,
You will separately receive an agenda for this workshop session at least 10 days before the
workshop. Agendas are also posted on the SWRCB’s website at hitp://www.swrcb.ca.gov at
least 10 days before the respective workshop or meeting.

For all other interested parties, you may view the draft order on the SWRCB’s website at
http://www.swrcb.ca.gov/cwphome/ustef. If you do not have internet access and would like a
paper copy of the draft order and/or the agenda for the July 7, 2004, workshop session, please
contact Loxi Senitte Brock at (916) 341-5185 or at the address above by June 24, 2004.

Formal action will not be taken on this matter at the workshop session. At the workshop,
interested persons will be allowed to comment orally on the draft order, subject to the following
time limits. The petitioner and other interested persons directly affected by the draft will be
allowed five minutes each for oral comment with an additional reasonable time for questions:by
the SWRCB members. Other interested persons will be allotted a lesser amount of time to
address the SWRCB as time permits.

The receipt of additional written evidence will not be permitted at the workshop meeting except

in compliance with California Code of Regulations, title 23, section 2814.5. Written comments
on the draft order must be received by this office by 5:00 p.m., Wednesday, June 30, 2004.

California Environmental Protection Agency

Q‘g Recycled Paper
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If there are any questions or comments, please call Lori Senitte Brock, Senior Staff Counsel, of
the Office of Chief Counsel, at (916) 341-5185.

Sincerely,

LA 4 for

Craig M. Wilson

Chief Counsel
Enclosure
cc:  [All with enclosures} Mr. Michael Bakaldin
835 East Fourteenth Street, Suite 200
Mr. Robert Weston San Leandro, CA 94577
Alameda County '
1131 Harbor Bay Parkway, Suite 240 Mr., Hans Herb
Alameda, CA 94502-6577 P.O. Box 970
Santa Rosa, CA 95402
Peter Niemiec, Esq.
2314 John Street Mr. Allan Patton, Manager, UST Cleanup Fund
Manhattan Beach, CA 90266-2616 Division of Financial Assistance
State Water Resources Control Board
Ms. Barbara Evoy, Chief (via e-mail) 1001 T Street, 17" Floor [95814]
Division of Financial Assistance P.O. Box 944212
State Water Resources Control Board - Sacramento, CA 94244-2120
1001 1 Street, 17™ Floor [95814]
P.O. Box 944212 Interested Persons [Without enclosures]

Sacramento, CA 94244-2120

California Environmental Protection Agency

&% Recveled Paper
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STATE OF CALIFORNIA |

STATE WATER RESOURCES CONTROL BOARD
ORDER WQO 2004- -UST

In the Matter of the Petition of

MURRAY KELSOE

For Review of a Decision
of the Division of Financial Assistance,
State Water Resources Control Board,
Regarding Eligibility of a Claim to the
Underground Storage Tank Cleanup Fund

SWRCB/OCC FILE UST-208

BY THE BOARD:

This order concerns a petition challenging a final division decision issued by the
Division of Financial Assistance (Division). Murray Kelsoe (petitioner) seeks review of the
Division’s decision to deny petitioner’s claim to the Underground Storage Tank Cleanup Fund
(Fund). The Division rejected petitioner’s claim on the grounds of noncompliance with permit
requirements. After review of the record, the State Water Resources Control Board (Statg Board)

upholds the Division’s decision.
I. STATUTORY, REGULATORY, PROCEDURAL AND FACTUAL BACKGROUND

The Barry Keene Underground Storage Tank Cleanup Trust Fund Act of 1989
(Act) authorizes the State Board to administer a program to reimburse underground storage tank
(UST) owners and operators for eligible costs incurred as a result of contamination from leaking
petroleum USTs. (Health and Saf. Code, §§ 25299.10 —25299.99.3.)' To implement the Act,
the Legislature authorized the State Board to adopt regulations governing administration of the
Fund. These regulations are codified in title 23, division 3, chapter 18, of the California Codé of

Regulations (Fund regulations).

' All statutory references are to the California Health and Safety Code unless otherwise noted.
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The Legislature limited participation in the Fund to those petroleum UST owners
or operators who meet specified requirements, (§§ 25299.54, 25299.57.) One of these
requirements is that a Fund claimant must have complied with the permit requirements of
Chapter 6.7 (commencing with section 25280). (§ 25299.57, subd. (d}(3)(A).) Section 25284 of
Chapter 6.7 states, in part, that “no person may own or operate an underground storage tank
unless a permit for its operation has been issued by the local agency to the owner or operator of
the tank.” Thus, UST owners or operators are not eligible for reimbursement from the Fund if
they have not obtained a permit for the UST that is the source of the unaufhorized release.

The Act provides an exception 1o this eligibility requirement. For claims filed on
and after January 1, 1994, and for claims that were filed before January 1, 1994, but that are not
eligible for a waiver of the permit requirement pursuant to Fund regulations in effect when the
claim application was filed, claimants may seek a statutory permit waiver.? The State Board’s
authority to grant a statutory waiver of the permit requirement is governed by section 25299.57,
which provides:

All claimants who file their claim on or after January 1, 1994, and all
claimants who filed their claim prior to that date but are not eligible for a waiver
of the permit requirement pursuant to board regulations in effect on the date of
the filing of the claim, and who did not obtain or apply for any permit required by
subdivision (a) of Section 25284 by January 1, 1990, shall be subject to
subparagraph (A) [requirement to comply with permit requirements] regardless of
the reason or reasons that the permit was not obtained or applied for. However,
on and after January 1, 1994, the board may waive the provisions of subparagraph
(A) as a condition for payment from the fund if the board finds all of the
following:

“(i) The claimant was unaware of the permit requirement prior to
January 1, 1990, and there was no intent to intentionally avoid the permit
requirement or the fees associated with the permit,

“(i1) Prior to submittal of the application to the fund, the claimant has
complied with Section 25299.31 and has obtained and paid for all permits
currently required by this paragraph.

? For claims that were filed before January 1, 1994, claimants may seek a permit waiver pursuant to the Fund
regulations that were in effect when the claim was filed.
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“(iii) Prior to submittal of the application to the fund, the claimant has

paid all fees, interest, and penalties imposed pursuant to Article 5

(commencing with Section 25299.40 and the Revenue and Taxation Code

for the underground storage tank that is the subject of the claim.” (Health

& Saf, Code, § 25299.57, subd. (d)(3)(B).)”

In 1983, petitioner became the owner and operator of the Sunol Tree Gas Station
at 3004 Andrade Road in Sunol. In December of 1984, petitioner replaced the existing USTs
with six new fiberglass USTSs, piping and dispensers. The Alameda County Health Care Services
Agency (Alameda County) began implementing its UST program in 1987, and: claims to have
notified all UST owners in their jurisdiction of permitting requirements in 1988. Petitioner states
that he did not receive Alameda County’s 1988 notification, and there is no record of a 1988
notification in Alameda County’s files for the Sunol site. Petitioner states that he did not become
aware of the permitting requirements until 1991, and that up until 1991, he believed that his
permit issued by the Bay Area Air Quality Management District was sufficient.?

Petitioner owned or operated three other UST facilities in Alameda County
during this same time period. One of the other facilities, which was commonly referred to as
Marina Chevron Service, was located at 1066 Marina Boulevard in San Leandro and was
regulated by the City of San Leandro. The City of San Leandro’s files for this site show that the
City sent notices to this facility as early as 1988 regarding UST permitting requirements.

On April 24, 1991, Alameda County issued a Notice of Violation to petitioner
concerning the Sunol site. This Notice informed petitioner of numerous violations of the
California Health and Safety Code, including secti‘on 25284, which requires a permit to own or
operate a UST. This Notice also informed petitioner that he was required to submit a Plan of
Correction to Alameda County to address the violations by May 24, 1991. On June 5, 1991,
Alameda County sent a second Notice of Violation, again requesting that petitioner submit a Plan
of Correction to address the violations that were specified in the Notice of Violation dated
April 24, 1991, In 1994, the Alameda County District Attorney’s Office initiated an enforcement
action against petitioner, which related to the Sunol site and the three other sites in Alameda

County. In August of 1994, the Superior Court issued a judgment against petitioner that required

* These permits are issued to UST owners and address air-quality impacts from UST systems.
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petitioner to pay civil penalties and to comply with Health and Safety Code section 25284 and
other provisions of the Health and Safety Code. In December of 1994, the Sunol Tree Gas
Station was brought into UST permit compliance. Shortly thereafter, the enforcement action was
settled pursuant to a Stipulation and Modified Judgment.

Petitioner filed for bankruptcy in 1993. Petitioner states that he did not obtain a
permit until December of 1994 (even though he became aware of the permit requirements in
1991) because his trustee and the trustee’s accountant controlled all monies, an& that the trustee
did not allow the USTs to be tested until 1994, The station was closed in 1998 and petitioner
received a temporary closure permit for the USTs. In April of 2002, petitioner removed five
15,000-gallon gasoline USTs and associated piping, and discovered an unauthorized release. In
December of 2002, petitioner installed new USTs, obtained UST permits, and reopened the
station.

Petitioner filed a claim with the Fund on June 25, 2002, The Division determined
that petitioner had not complied with permit requirements of Chaptér 6.7 of the Health and
Safety Code and did not qualify for a permit waiver. On August 28, 2003, petitioner filed a
petition seeking State Board review of the FDD rejecting petitionet’s claim.* Petitioner also

requested a hearing to present oral argument.
II. CONTENTIONS AND FINDINGS

1. Contention: Petitioner argues that section 25299.57, subdivision (d)(3),
subparagraph (A) only requires current compliance with permit requirements. Petitioner
contends that he meets the permit requirements because he had obtained a section 25284 permit

before the discovery of the unauthorized release and before he applied to the Fund.

* The Act directs the State Board to review a final decision of the Division within 90 days after receiving a petition
challenging the decision. (Health & Saf. Code, § 25299.56, subd. (c); Cal. Code Regs,, tit. 23, § 2814.4, subd, {d).)
Fund regulations allow the State Board and petitioner, by written agreement, to extend the 90-day time limit, (Cal,
Code Regs., tit. 23, § 2814.4, subd. (d).) If the State Board does not take action on a petition within either the 90-day
period or the extension period, the State Board has continuing jurisdiction to review the petition on its own motion,
See State Board Order WQ 98-05-UST, /n the Matter of the Petition of Cupertino Electric, Inc., pp. 3-4 (discussing
an agency’s continuing jurisdiction pursuant to California Correctional Peace Officers Ass'n v. State Personnel Bd.
{1995) 10 Cal.4th 1133 [43 Cal.Rptr.2d 693, 899 P.2d 79], and the State Board’s discretion to consider a petition on
its own motion as authorized by California Code of Regulations, title 23, section 2814.4, subdivision (e).)



| @
D R A F T June 4, 2p04

Findings: The language contained in section 25299.57, subdivision (d)(3)
indicates that permit compliance, for purposes of accessing the Fund, is not achieved merely by
obtaining the required permits before the unauthorized release is discovered or before the Fund
application is submitted. If a claimant was subject to permitling requirements before J anuary 1,
1990, the claimant must show that it applied for or obtained a permit on or before January 1,
1990, to meet the permit-compliance criterion. This showing is required even if the unauthorized
release is discovered and the Fund claim is filed several years after January 1, 1990.

When interpreting a statute, the fundamental objective is to determine and give
effect to the intenfion of the Legislature. (Code Civ. Proc., § 1859.) In construing a statute,
courts first look to the plain langnage of the statute. (Federal Deposit Insurance Corporation v.
Superior Court (1997) 54 Cal.App.4™ 337, 345 {62 Cal.Rptr. 2d 713].) If the language of a
statute is clear and unambiguous, the language must be given its plain meaning and statutory’
construction is unnecessary. (Shippen and Realty Information Systems v. Department of Motor
Vehicles (1984) 161 Cal.App.3d 1119, 1124 [208 Cal.Rptr. 13].) Except when otherwise clearly
indicated, words and phrases in a statute are to be construed according to the context and
approved usage of the language. People v. One 1952 Mercury 2-Door Sedan (1959) 176
Cal.App.2d 220, 222 [1 Cal.Rptr. 245].) Statutes should be construed to harmonize its various
elements without doing violence to its language or spirit. (People v. Garcia (1999) 21 Cal.4™ 1,
6 [87 Cal.Rptr.2d. 114].)

Section 25299.57, subdivision (d}(3), sul‘)paragraph (A) reads as follows:

Except as provided in subparagraph (B), the claimant sas complied with

Section 25299.31 and the permit requirements of Chapter 6.7 (commencing with
Section 25280). (Italics added.)

As stated above, petitioner asserts that the above language only requires current
compliance with permit requirements. The word “complied” is the past participle of the verb
“comply” and when preceded with either “have” or “has,” the phrase is characterized as the
present perfect tense of the verb. (The Gregg Reference Manual, Ninth Edition, § 1033.) This
tense indjcates action that was started in the past and has recently been completed or is
continuing until the present time. (Ibid.) According to standard usage of the English language,
the term “has complied . . . with permit requirements” means that the claimant must have |

complied in the past and continues to comply with permit requirements. Other language
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contained in section 25299.57 shows that past compliance means more than just obtaining a
permit before the unauthorized release is discovered or before a Fund claim is filed.’
Subdivision (d)(3), subparagraph (B) provides that: B

All claimants who file their claim on or after January 1, 1994 . ., . and who

did not obtain or apply for any permit required by subdivision (a) of Section
25284 by January 1, 1990, shall be subject to subparagraph (A) regardless of the
reason. . ..

This language indicates that if a claimant did not obtain or apply for the required
permit by January 1, 1990, or qualify for the statutory permit waiver established in subparagraph
(B), that the claimant is ineligible for the Fund. The language expressly mentions claimants who
file their claims after January 1, 1994, yet conditions eligibility on permit compliance by
January 1, 1990. Thus, if someone failed to obtain the required permit by January 1, 1990, and
failed to qualify for a permit waiver, the claimant would be ineligible for the Fund even though
the claim was filed in 1994 or later. With petitioner’s proposed interpretation, the January 1,
1990, date has no significance so long as the claimant complied with permit requirements before
the release was discovered or before the claim was filed. Petitioner’s proposed interpretation of
subparagraph (A) would essentially ignore a claimant’s permit-compliance status as of January 1,
zl 990, which is so clearly mandated in subparagraph (B).

2. Contention: Petitioner contends that the statutory permit waiver is only
applicable for failures to obtain section 25284 permits before January 1, 1990. Petitioner argues
that a knowing failure to have a permit is only a ban with respect to pre-1990 permits, and that
there was no intent by the Legislature to forever bar an individual from accessing the Fund for
failure to have a permit sometime in the past.

Finding: We agree with petitioner that the statutory permit waiver is only
available for permits that were required by January 1, 1990. We do not, however, agree with all

of the underlying arguments that petitioner has advanced in support of this conclusion. Nor do

5 Language contained in Fund regulations over the years also indicates that a claimant does not satisfy the permit-
requirement condition merely by obtaining required permits before the claimant discovers the release or applies to
the Fund. The existing Fund regulations condition eligibility on, among other things, the claimant having obtained or
applied for “any” permit required by Chapter 6.7 of the Health and Safety Code. (Fund regulations, § 2811,

subd. (a)(2).) Earlier versions of the Fund regulations provided that a claimant is eligible if, among other things, the
claimant “had and has obtained any permit.or permits required of the claimant.” (See Fund regulations, § 2811,
subd. (a)(2), effective dates December 2, 1991, December 27, 1994, and August 8, 1996.)
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we agree with petitioner on the impact that a January 1, 1990, cutoff date has on his claim to the
Fund.

Petitioner was out of compliance with section 25284 permit requirements until
December of 1994. Petitioner may have met the statutory criteria for a waiver of permit
requirements as expressed in section 25299.57, subdivision (d){3)(B)(i)-(iii), but that waiver, as
petitioner seems to agree, only applies to permits required by January 1, 1990.% Petitioner
remained out of compliance with permit requirements from January 2, 1990, through December
of 1994, when he finally obtained his permits. Since petitioner did not have a section 25284
permit from January 2, 1990 through December of 1994, and the statutory permit waiver is not
available for permits that were required during this timeframe, petitioner does not satisfy the .
eligibility requirements of section 25299.57, subdivision (d)(3).

Section 25299.57, subdivision (d)(3)(A) reads as follows:

Except as provided in subparagraph (B), the claimant has complied with

Section 25299.31 and the permit requirements of Chapter 6.7 (commencing with
Section 25280).

Section 25284, which is contained in Chapter 6.7 of the Health and Safety Code,
provides that no person shall own or operate a UST unless a permit has been issued by the
appropriate agency. Section 25284 became effective on January 1, 1984. Therefore,
subparagraph (3)(A) requires compliance with section 25284 at all times beginning January 1,
1984, except as provided in subparagraph (B), which provides for a waiver of permit
requirements if certain criteria are met.’

On its face, section 25299.57, subdivision (d)(3), subparagraph (B) sets a cutoff
date for permit waivers, and that date is January 1, 1990. Subparagraph (B), provides for a

¢ In light of our findings, we do not need to reach the issue of whether petitioner met the waiver criteria with respect
to permits required by January 1, 1990,

T Local agencies are responsible for issuing permits required by section 25284, Even though this permit requirement
became effective on January 1, 1984, it took many local agencies a few years or more to start issuing actual permits.
If a UST owner or operator obtained a section 25284 permit when the applicable local agency began permitting
USTs, it is the Fund’s practice to consider the owner or operator to be in compliance with UST permitting
requirements for purposes of the Fund, even though the UST permit was issued several yeats after the effective date
of section 25284,
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waiver for a claimant “who did not obtain or apply for any permit required by subdivision (a) of

section 25284 by January 1, 1990.” Thus, waivers are allowed for permits that were required

before 1990, or in the period pending issuance of permits based on applications filed before

1990. All others, except for claimants who filed before 1994 and were eligible for waivers under
“the State Board regulations then in effect, are ineligible for the Fund if they failed to comply with

applicable permit requirements, as specified in subparagraph (A) of subdivision (d)(3) of

section 25299,57.

Assembly Bill 1061 (Costa) was enacted in 1993 and added subparagraph (B).
Assembly Bill 1061, as it related to the permit waivers, was aimed at addressing a few key issues.
First, instead of using the case-by-case approach for granting waivers of the permit requirement
as had been used pursuant to applicable Fund regulations, the Legislature moved to an objective
standard.® Second, the Legislature wanted to avoid the harsh result of complete ineligibility for
the Fund in cases where claimants were justifiably unaware of the section 25284 permit ’
requirement. As explained in In the Matter of Lloyd Properties (State Board Order WQ-93-1-
UST), some UST owners and operators were justifiably unaware of permitting requirements in
the early years of the UST program. In the early years after the effective date of section 25284
(1984), the permit requirement was not well publicized in many areas of the state, and UST
permitting and enforcement programs were unevenly handled throughout the state. (Lloyd
Order, p.7.)

The Legislature responded to these issues by establishing the three-criteria
standard for permit waivers (instead of the subjective, case-by-case approach), with the key
criterion being the lack of knowledge of the permit requirement before January 1, 1990, and the
lack of the intention to avoid the permit requirement or the associated fees. This criterion reads
as follows:

The claimant was unaware of the permit requirement prior to January 1,
1990, and there was no intent to intentionally avoid the permit requirement or the
fees associated with the permit. (§ 25299.57, subd. (d)(3)(B)(1).)

® The Pund regulations in effect when AB 1061 was enacted and which still apply to Fund claims filed before
January 1, 1994, allow the State Board to waive permit requirements if a claimant can show that obtaining a permit
was beyond the claimant’s reasonable control or that under the circumstances of particular case, it would be
unreasonable or inequitable to impose the permit requirement.
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There are two elements to this criterion — the lack of awareness of the permit!
requirement by January 1, 1990, and the lack of the intent to avoid the permit or fee requirement.
The fact that the claimant must have been unaware of the permit requirement before January 1,
1990, to satisfy the first element also supports the position that the Legislature intended to 1i1jnit
the waivers to permits that were required by January 1, 1990.

The second element of the criterion, the lack of any intent to avoid permit or fee
requirements, is intended primarily to make claimants ineligible for waivers if they intentionally
failed to obtain after-the-fact permits or pay past fees once they became aware of the permit
requirement. The legislative history indicates that the Legislature was concerned about claimants
not obtaining past permits and paying associated back fees. If a claimant was unaware of permit
requirements before January 1, 1990, but became aware of them on or after January 1, 1990, :then
that claimant would be eligible for the waiver so long as there is nothing that shows that the
claimant (before or after January 1, 1990} intended to avoid permit and fee requirements.

The second element also serves to address the issue of how promptly a claimant
must have applied for a permit once the claimant became aware of the permitting requirement.
The claimant could not be expected to apply the very instant the claimant became aware of the
permitting requirement, but it would also be inappropriate to allow a long period of time to
obtain a permit, after becoming aware of the permitting requirements, simply because the
claimant was initially unaware of those requirements. The second element allows for eligibility,
if the claimant applied before January 1, 1990, so long as any delays in compliance were not the
result of a deliberate attempt to avoid permitting or fee requirements.

Petitioner argues, based on the fact that the statutory waiver is not available after
January 1, 1990, that the knowing failure to obtain a permit is not a bar for failures to obtain
permits that occurred after January 1, 1990. Under this interpretation, eligibility requirements
would be stricter for failures to obtain permits that occurred before January 1, 1990, than
afterwards. But both the language and the legislative history of these provisions indicate the.
opposite is true. Failure to obtain a permit was more excusable in the earlier years of the UST
program than later, as explained in the Lioyd Order.

3. Contention: Petitioner argues that requiring claimants to be in permit

compliance before the discovery of the unauthorized release provides ample incentive for
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claimants to comply with permit requirements. Petitioner further argues that there would be no
incentive to comply with current permitting requirements if past noncompliance bars
participation in the Fund,

Finding: The Legislature conditioned Fund eligibility on permit compliance.
Before a local agency may issue a section 25284 permit, the local agency must inspect the UST
and determine that it complies with applicable provisions of Title 23 of the California Code of
Regulations, Chapter 16 (UST regulations.) (Cal Code Regs., tit. 23, § 2712, subd. (¢).) The
UST regulations contain, among other things, design and construction requirements for USTs
and monitoring requirements. (See USTIregulations, Articles 3 and 4,) Compliance with these
requirements can prevent unauthorized releases and provide for early detection when releases do
occur. Thus, obtaining and complying with the terms of a UST permit can prevent releases and
minimize the impacts of releases on the environment,

Petitioner’s proposed interpretation of permit compliance would encourage UST
owners and operators to obtain UST permits before discovering a release, but it would not
necessarily encourage earlier permit compliance, which could prevent the unauthorized releases
in the first place or allow for early detection of the releases, Further, petitioner’s proposed
interpretation may encourage UST owners and operators to delay discovering and reporting their
releases until the owners and operators have come into permit compliance, which has obvious,
negative impacts on the environment. Petitioner’s proposed interpretation of permit compliance
would, therefore, hinder the objectives of the UST permitting requirements and may result in
delayed discoveries and cleanups of unauthorized releases,

It is true that past permit non-compliance can bar participation in the Fund, but
this should not eliminate a UST owner or operator’s incentive to comply with current permit
requirements, Even where UST owners or operators have not complied with UST permitting
requirements in the past, they should be motivated to obtain current permits so that they can
lawfully operate the USTs and businesses and avoid penalties for operating unpermitted USTs.

4. Contention: Petitioner contends that the Division is estopped from denying
eligibility to petitioner because the Division represented that UST owners and operators are
eligible for the Fund if they are in current compliance with permit reﬁuirements and financial

responsibility requirements, and there is nothing that put the petitioner on notice that failure to

10.
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comply with past permit' requirements would result in ineligibility. Petitioner refers to lmgﬁage
included in the Certification of Financial Responsibility Form (Certification). Petitioner claims
that if the forms had been accurate, he would have realized that he could not use the Fund for
financial assurance and would have obtained an alternate form of financial assurance. Petitioner
also argues that it is unfair to deny eligibility since petitioner has been paying UST storage fees
for a number of years.

Findings: Four elements are required before an equitable estoppel is applied:
(1) the party to be estopped must be apprised of the facts; (2) the party to be estopped must
intend that his or her conduct shall be acted upon, or must so act that the party asserting the
estoppel had a right to believe it was so intended; (3) the party asserting estoppel must be
ignorant of the true state of the facts; and (4) the party asserting estoppel must rely upon the
conduct to his or her injury. (Lenfz v. McMahon (1989) 49 Cal.3d 393, 399 [261 Cal.Rptr.
310].) Estoppel may be asserted against the government where justice and right require it, but it
will not be applied against the government if to do so would effectively nullify a strong rule of
policy, adopted for the benefit of the public. (/bid.)

Petitioner has not demonstrated that the four elements are met. It appears that the
third element would be especially problematic for petitioner in light of the facts of this case.
Petitioner executed his Certification on December 28, 1994. This form states that if a UST
owner or operator is using the Fund as any part of its demonstration of financial responsibility,
that execution and submission of the Certification certifies that the UST owner or operator is in
compliance with all conditions for participation in the Fund.

As discussed earlier, section 25299.57, subdivision (d)(3)(B) expressly conditions
Fund eligibility on permit compliance by January 1, 1990, even for Fund claims filed many years
after that date. This subdivision became effective on January 1, 1994, almost a year before
petitioner completed his Certification. The Fund regulations in effect when petitioner complgted

the Certification conditioned Fund eligibility on, among other things, compliance with permit

11,
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requiremepts. More specifically, to be eligible for reimbursement, the Fund regulations stated
that:

The claimant had and has obtained any permit or permits required of the

claimant pursuant to Chapter 6.7, Division 20, of the California Health and Safe
Code unless the claimant can demonstrate that waiver of the permit requirement is
appropriate in accordance with the criteria set forth below. (Cal. Code Regs.,

tit. 23, Chap. 18, § 2811, subd. (a)(2), effective date Dec. 27, 1994, italics added.)

The language in section 25299.57, subdivision (d)(3), subparagraph (B), the
above-cited Fund regulation, and several State Board precedential decisions concerning the
permit requirements that were issued before December 28, 1994, show that Fund eligibility is
conditioned not only on permit compliance at the time a Fund application is filed or at the time
the unauthorized release is discovered, but aiso with permit compliance by January 1, 1990.

Additionally, estopping the Division from properly enforcing the permit
requirement would nullify a strong rule of policy, adopted for the benefit of the public. As
explained before, obtaining and complying with the terms of a permit (e.g., construction
standards and monitoring requirements) can prevent an unauthorized release and, in the event a
release occurs, minimize the impacts of the release on the environment. USTs must be properly
permitted at all times and proper maintenance and operation must be continuous in order to
achieve the regulatory purpose behind the permitting requirements. Conditioning Fund eligibility
on long-term compliance with permit requirements provides appropriate incentive to accomplish
the goals of the UST permitting requirements.

The Legislature established a system whereby the payment of UST storage fees
into the Fund is mandatory, but receipt of reimbursement from the Fund is conditioned on certain
eligibility requirements. (§§ 25299.41, 25299.57 & 25299.58.) By conditioning Fund eligibility
on regulatory compliance (e.g., compliance with permit requirements and corrective action
directives) the Legislature must have intended to provide an incentive for UST owners and
operators to comply with UST regulatory requirements. The UST storage fees provide money for
cleanup, but the Legislature must have concluded that conditioning Fund eligibility on the

payment of UST storage fees, alone, would not provide incentive to UST owners and operators to

comply with UST regulatory requirements.

12.
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III. SUMMARY AND CONCLUSION

1. To participate in the Fund, claimants must demonstrate compliance with
section 25284 permitting requirements, unless the claimant qualifies for a waiver of the
permitting requirements. To satisfy the permit-compliance criterion, the claimant must
demonsirate that it has obtained all section 25284 permits required of the claimant. If a claimant
owned or operated USTs as of January 1, 1984, the claimant is considered to be in compliance
with permit requirements for purposes of the Fund if the claimant obtained section 25284
permit(s) when the applicable local agency began issuing section 25284 permits.

2. The language in section 25299.57, subdivision (d)(3), subparagraph (B)
indicates that the Legislature was aware that claimants would be discovering unauthorized
releases and filing Fund claims after January 1, 1994, yet still conditioned eligibility on the
claimant’s permit compliance by January 1, 1990. Interpreting the permit-compliance criterion
as compliance by the time the unauthorized release was discovered or the time the Fund claim
was filed would contradict the express language of the statute and would hinder legislative
objectives for this particular eligibility criterion.

3. If a claimant has not complied with section 25284 permitting requirements,
the claimant may seck a wajver of the requirements. For claims filed before January 1, 1994, a '
claimant may seek a permit waiver based upon Fund regulations in effect when the particular
claim was filed. For claims filed after January 1, 1994, and claims that were filed before
January 1, 1994, but that are not eligible for a waiver of the permit requirement pursuant to Fund
regulations in effect when the claim application was filed, claimants may seek a ﬁermit waiver
pursuant Health and Safety Code section 25299.57, subdivision (d)(3), subparagraph (B).

4. Permit waivers authorized in section 25299.57, subdivision (d)(3),
subparagraph (B) are only available for permits that were required by January 1, 1990, and may
not be used to excuse permit non-compliance after January 1, 1990.

5. Petitioner became the owner and operator of the Sunol Tree Gas Station in
1983, and became subject to section 25284 permitting requirements on January 1, 1984,
Alameda County began implementing its UST program in 1987. Petitioner did not obtain
section 25284 permits for this facility until December of 1994. Since petitioner did not properly

permit his USTs until seven years after Alameda County first implemented its UST program and

13.
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began issuing permits, this Board cannot make a finding that petitioner complied with UST
permitting requirements,

6. We do not need to reach the issue of whether petitioner met the criteria for a
waiver of permit requirements as expressed in section 25299,57, subdivision (d)(3),
subparagraph (B)(1)-(iii). That waiver is only available for failures to obtain permits that
occurred before January 1, 1990, and may not be used to excuse petitioner’s permit
noncompliance that lasted beyond January 1, 1990,

7. Four elements are required before an equitable estoppel is applied, and
estoppel will not be applied against the government if to do so would effectively nullify a strong
rule of policy, adopted for the benefit of the public, Petitioner has not demonstrated these
elements, and estopping the Division from enforcing the permit requirement established in the
Act would impede the legislative purpose for conditioning Fund eligibility on compliance with

UST permitting requirements.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and
correct copy of an order duly and regularly adopted at a meeting of the State Water Resources
Control Board held on July 22, 2004.

AYE:

NO:

ABSENT;

ABSTAIN:
DRAFT
Debbie Irvin
Clerk to the Board
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SHACON VAL LEY £AW GROUP
A LAW CORIDRATION

Jeffrey S. Lawson isl@svlg.com

March 15, 2004
Via Facsimile & 1.8, Mail

Helyn Hayes
251 Arguello Blvd.
San Francisco CA 94118

Re: Sunol Tree Gas Station/T-Bear Ranch
Treatment System

" Dear Ms, Hayes:

This Jetter is in follow up 1o our telephone conversation and your email of around a week
ago. Attached please find a copy of a lerier Mr, Kelsoe has had me send to Culligan agreeing 1o
allow the owners of the T-Bear Ranch to comact Culligan for an emergency repair not 1o exceed
$500 and 1o allow the cost of the repairs to be billed directly to Murray Kelsoe. Secondly, in
regard 1o shutting the treatment system down, there are two circuil breakers already installed.
The first is in the shed and the second is 50 feet away from the treatment system next to the horse
stalls. Roy knows where both cireuit breakers are. Flipping either circuit breaker will shut the
systemn down.

I hope this letter adequately responds to your concerns.

Very truly yours,
Silicon Valley Law Group

=

JEFFREY 8. LAWSON
JSL/t
Enclosure:  Letter to Culligan

Cc:  Mumay Kelsoe
Donna Drogos

P&ETXM?.&XE%‘E“! 53&%?3% : ‘%%R:ljgsu% CA 95112 « Tul: (408) 286-G100 » Fucsimile: (408) 286-1400 » www.svlg.com



« MAR-15-2004 11:20AM  FROM-SILICON WALLE“W GROUP + T-876 P.003/003 F-817

L}

SUHACOMN VATLEY AW GROUY

A FAW CORFORATIGN

Jeffrey S. Lawson jsl@svlg.com

March 15, 2004
Via Facsimile & U.S. Mail

Stewart Dennis

Ising's Culligan

P.0O. 1140

Livermore CA 94551-1140

Re:  Sunol Tree Gas Station & T-Bear Ranch
- Dear Mr, Dennis:

The owners of the T-Bear Ranch have asked that Culligan agree 10 an arrangement
whereby if there is an emergency with the treatment system, that the T-Bear Ranch can contact
Culligan to respond and have the bill forwarded to Muiray Kelsoe. Murray is willing to agree to
that arranigement as long as the bill does not exceed $500. Please let me know if this
arrangement is acceptable.

Very truly yours,
Silicon Valley Law Group

JSL/At

Ce:  Murray Kelsoe
Helen Hayes

10086892
152 N. Thicd Street, Suire 900 » San Jose, CA 95112 « Tel: (408) 286-6100 * Facsimile: (408) 286-1400 * www.svlg.com



MAR-15-2004 11:20AM  FROM=S|LICON VALLEY LAW GROLP + ... T-BT8

152 NORTH THIRD STREET
SL4TE 900
SAN JOSE, CA 95112

SILICON VALLEY LAW GROUP
A LAW CORPORATION

P.001/003

F-817

TELEPHONE: (a0B) 285-6100
FACSIMILE: (408) 286-1400
www,svlg.com

FACSIMILE COVER SHEET

FACSIMILE NO.:

COMMENTS:

March 15, 2004

Donna L. Drogos

Lisa Tornquist, Paralegal to Jeff Lawson

Fuel Leak Case No. R02448/Sunol Tree Gas Station

510-337-9335 TELEPHONE NO.: 510-567-6700

L]

Number of pages including Facsimile Cover Sheet: M

Please refer to the anached letter of today”’s date.

Si— i w
PRIVILEGED AND CONFIDENTIAL information intended only for the use of the addressee(s) named above. if the
reader of this message is not the intended recipient or the emplayee ar agert responsible for delivering the message to
the intended recipient(s), please note that any dissemination, distribution or copying of this communication is strictly
prohibited. Anyone who receives this communication in error should notify this offics immediately by telephone and
return the original messags o this offica at the above address via U.S. Mail.

FOATAUS Moo HmFagbAT.008
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Seery, Scott, Env. Health

From: Seery, Scott, Env. Health

Sent: Tuesday, February 17, 2004 1:42 PM
To: Drogos, Donna, Env. Health

Cc: Seary, Scott, Env, Health

Subject: sampling at T-Bear Ranch

| went to the Sunol Tree station, this morning, where | met Murray Kelsoe. A while tater the technician {Gregory Fultcher)
from Sequoia Labs arrived. He had apparently been waiting at the sample location for a little while, instead of coming
directly to Murray's station. We went to the well head at T-Bear where | witnessed him collect water samples from 3
sample spigots, marked with tags number 1, 2, and 3 (INF, MID, EFL, respectively). Three (3) samples were collected
from each sample location, with a total of 9 VOAs in all. | took several pictures of the system and of the sampling activity.

A chain of custody was completed at the site, and Murray kept one copy (pink).
| also spoke with Roy Trovani (T-Bear) and went over the sample results for the 1/27/04 sampling event. [ offered a copy

of the sample report to him, but he indicated he was satisfied having viewed the results with me. He mentioned that he
had not been receiving copies of the sample reports.



SILICON VALLEY LAW GROUP

Lisa Tomquist A LAW GGRPORATION ﬂ@s_vlm
Ajf
February 6, 2004 O oy
F
Via U.S. Mail B 1g 2004
gﬂkﬁ@@ﬁ;m ‘
Leticia Reyes RIS e,

Project Manager
Sequoia Analytical

883 Jarvis Drive
Morgan Hill CA 95037

Re: Sunol Tree Gas Station & T-Bear Ranch
Dear Ms. Reyes:

This letter is in reference to the testing schedule for the water samples from the Carbon
Treatment System at T-Bear Ranch. The current testing schedule is as follows: February 17,
2004; March 9, 2004; March 30, 2004; April 20, 2004; May 11, 2004; and June 1, 2004, A
representative from both Alameda County and Weber, Hayes & Associates would like to be
present during Sequoia Analytical’s sampling of T-Bear Ranch prior to each sampling event.
Please provide me with times when the sampling will take place. I will then provide both
Alameda County and Weber, Hayes & Associates with these times so that they can make
arrangements to be present,

Thank you for your assistance in this matter.

Very truly yours,
Silicon Valiey Law Group

Ou

a Tornquist
Paralegal to Jeff Lawson

/t

Cc:  Murray Kelsoe
Donna Drogos
Pat Hoban

10084208
152 N. Third Strect, Suite 900 * San Jose, CA 95112 « Tel: (408) 286-6100 * Facsimile: (408) 286-1400 » www.svlg.com
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent:  Wednesday, January 07, 2004 9:49 AM

To: ddrogos@co.alameda.ca.us

Cc: pat@weber-hayes.com; FBOAG@COMCAST.NET
Subject: T BEAR RANCH WATER TESTING

Hi Donna.

Sorry | missed your call last week regarding the E mail | sent to you.
Roy called me only to tell me that there has been no new developments due to lack
of manpower to process paperwork.

| will call you this week or better yet, send me an update & send Pat, Jeff Lawson &
Finley a copy.

Yesterday Roy was continuing to replace fixtures in the barn so it would be ready to
put on the market , if & when this happens.

Murray Kelso called & asked Roy if he would be available to show a person where
to get water sampies. Once again he said he would stay around until the person
showed up. Cerco was the last firm to test water. Roy spent valuable time showing
the person where to take samples.

The person who came down yesterday was Gregory Fultcher from Sequoia
Analytical. Address is 885 Jarvis Drive, Morgan Hill. 408-782 8165.

Mr Fultcher had a picture of the system, which Roy had sent to Pat Hoban. He was
not familiar with the site & Roy had to again show this new person the system as he
did with Cerco

Roy had to leave the ranch for a short time & on returning the person was gone,
however, our clients asked Roy when the water was going to be on again.Mr
Fultcher had shut off the water to the whole ranch!

Roy just cannot be around to monitor everything these people do. We feel that the
same person should be taking water samples to avoid problems like this in the
future. Roy & | are unable to leave the property anymore as we don't know what
may happen while away.

What can be done to push this through?

Thanks
Roy & Helyn Tovani

2/25/2004
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Drogos, Donna, Env. Health

From: Pat Hoban [pat@weber-hayes.com]

Sent:  Tuesday, December 16, 2003 5:42 PM

Ta: Jeff Lawson-SVLG

Ce: Helen Hayes-Roy Tovani; (ACHCSAY) Drogos, Donna
Subject: T Bear Carbon Treatment System Sampling

2/25/2004
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Drogos, Donna, Env. Health

e w e v e

Weher, Hayes 8 Associates
Hyrkegectogyand Erwircomertal Engneering
120 W estgate Drive, W atsorwille, Ca. 95078

{834y 722 - 3580 (53 1) GB2- 3100

Hello Jeff,

| received some good photos from Roy Tovani at the T Bear Ranch and chatted with Stewart from Culligan 10
confirm the water flow path at the site's carbon treatment system which started operation on Nov-6th (see labeled
photo below). The information ! received indicates that the treatment system has three garden hose-type
sampling ports that require sampling to satisfy Alameda County Health Care Services Agency (ACHCSA)
requirements {see ATTACHED directive):

s The first sample port is at the well-head (inside pump shed).
o Water influent is apparently split into the two smaller tanks at left where it is fitered. Filtered water
from both tanks is then commingled back into a single pipe.
« The second sample port, shown on the photo below, is positioned after the first set of smaller filters and
before the second larger set of filters ("between").

o Water is again split up and discharged into the larger smaller tanks at right. The filtered effluent
water exiting the 2 larger carbon tanks is again commingled back into a single pipe where the final
sampling port is located ("post-carbon”).

» Looks appears that the required system sampling was inadvertently collected from the incorrect sample
port location (at the "post-carbon” port). The recent (Dec-2) non-detect lab result is good, but does not
satisfy the ACHCSA requirements for sampling the influent (at the well head) and between the carbon
drums ("between"). This sampling/testing was required to be completed on should be done ASAP on a
rush turn-around as Mr. Kelsoe is out of compliance.

212512004
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Feel free to call and discuss.

Pat Hoban

Project Geologist )
Weber, Hayes and Associates

120 Wesigate Drive, Watsonville, CA 95076

(831) 722-3580

2/25/2004



Drogos, Donna, Env. Health

From: Jeff Lawson [jsl@svlg.com]

Sent: Wednesday, December 10, 2003 9:58 AM
To: ddrogos@co.alameda.ca.us

Subject: Sunol Tree Gas

Donna,

Weber/Hayes will read the testing data for us to see if there is breakthrough. As for the meter, the one we found is $4300 and then we
need to hire someone to read it. Weber/Hayes thinks there may be a less expensive system and they will be sending me info on itin
the near future. Thx

Jeffrey S. Lawson

Silicon Valley L.aw Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidentiai and may be subject to the attorney-client or work product priviteges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsl@svilg.com"” and delete this email
message from your system.



1
) . .

Drogos, Donna, Env. Health

From: Jeff Lawson [jst@svig.com)

Sent: Friday, December 05, 2003 2:33 PM
To: ddrogos@co.alameda.ca.us
Subject: Fwd: Suncl Tree Gas Station

Sunol Tree Gas
Station
Donna,
| waited until after | spoke to the DA, but here are the answers to your questions which 1| supplied to the DA a couple of days ago. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. I you receive this email transmission in error, please immediately notify the sender at "jsi@svig.com” and delete this email
message from your system.
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Drogos, Donna, Env. Health

From: Jeff Lawson [jsi@svlg.com] .
Sent: Wednesday, December 03, 2003 4:23 PM

Subject. Suno! Tree Gas Station

Alyce,

i have been irying to return your call, but your line has been busy. | learned today from the client that the system becarq‘e fully
operational on 11/28. The system was sampled yesterday. We are asking Weber Hayes to analyze the data to calculate
breakthrough. We have contacted the system vendor to find out about the cost of installing a flowmeter. | will be in tomiorrow. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-5100x3023
Fax. 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com™ and deélete this email
message from your system.
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Drogos, Donna, Env. Health

From: Seery, Scott, Env. Health

Sent: Friday, December 05, 2003 2:25 PM
To: Drogos, Danna, Env. Health
Subject: RE: RO2448

I updated all the Geotracker fields for this site.

From: Drogos, Donna, Env. Health
Sent: Wednesday, December 03, 2003 3:26 PM
To: Seery, Scott, Env. Health
- Subject: R0O2448
Importance: High
Scott , pls write a note for the file documenting the date & time you observed kelsoe's pile uncovered this past
weekend.
Also, pls update all the fields on Geotracker for this site. The state is trying to get data on all sites that have impacted
waler supply wells in order to respond to a lawsuit. They want those fields updated this week. '

Thanks, Donna

2/25/2004
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health
Sent:  Thursday, December 04, 2003 8:46 AM

To: Levi, Ariu, Env. Health; Sandbach, Alyce, DA; Seery, Scott, Env. Health; Hugo, Susan, Env. Health;
Weston, Robert, Env. Health

Subject: FW: R02448, T-Bear temp system

Waork (unknown If appropriate) is occurning without notice 1o anyone.

————— Original Message-----

From: Alphacat2000@aol.com [mailto:Alphacat2000@aol.com]
Sent: Wednesday, December 03, 2003 8:40 PM

To: donna.drogos@acgov.org

Subject: Re: R0O2448, T-Bear temp system

Hi Donna,

~ Ijust spoke with Roy. He said Cerco came down late yesterday afternoon to test the water. Roy
saw Murray last week & he asked if anyone had been down to test water .

Cerco did not know where to take the water sample. Roy & the man from Cerco finally figured
it out & called Culligan to confirm that this was the proper site to get sample.

Why isn't anyone informed about what needs to be done? I can only assume that Cerco knows
what to do with the water sample. We can't always be there & need to know who to call when
we need help & it sure isn't Mr. Kelsoe.

Please let me know if you need us to do anything.

Helyn

212512004
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From: Drogos, Donna, Env. Health
Sent: Thursday, December 04, 2003 8:45 AM

To: Levi, Ariu, Env. Health; Sandbach, Alyce, DA; Seery, Scatt, Env. Health; Hugo, Susan, Env. Heaith;
Weston, Robert, Env. Health

Subject: FW: RO2448, T-Bear temp system

Fyl.

----- Original Message-----

From: Alphacat2000@aol.com [mailto:Alphacat2000@aol.com}
Sent: Wednesday, December 03, 2003 6:19 PM

To: donna.drogos@acgov.org

Subject: Re: RO2448, T-Bear temp system

Hi Donna,
Thanks for the reply. I will confirm with Roy as to the date system was supposedly operating.
The electrician had to meet with Culligan team on several occasions. Culligan didn't have all

the parts, or filters necessary to finish the job & that delayed it another week.

The water has not been tested & Murray doesn't even answer his phone. I prefer Jeff Lawson
speak to Murray as Roy & I have already done way to much of Murrays work for him.

We need the water tested. I made a promise to my clients months ago that we would have clean
water for them & their horses.

We haven't heard from Pat Hoban in a while. I'm sure he is getting impatient as the consulting
fees must be really adding up!

We will get back to you ASAP on anything new.

Take care,
Helyn

2/25/2004
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env, Health

Sent: Thursday, December 04, 2003 8:43 AM
To: ‘Alphacat2000@aol.com’

Subject: RE: RO2448, T-Bear {femp system

I heard from the DA that your system was samples on Tuesday?

-----Original Message-----

From: Alphacat2000@aol.com [mailto:Alphacat2000@aol.com]
Sent: Wednesday, December 03, 2003 6:19 PM

To: donna.drogos@acgov.org

Subject: Re: RO2448, T-Bear temp system

Hi Donna,
Thanks for the reply. I will confirm with Roy as to the date system was supposedly operating.
The electrician had to meet with Culligan team on several occasions. Culligan didn't have all

the parts, or filters necessary to finish the job & that delayed it another week.

The water has not been tested & Murray doesn't even answer his phone. I prefer Jeff Lawson
speak to Murray as Roy & I have already done way to much of Murrays work for him.

We need the water tested. I made a promise to my clients months ago that we would have clean
water for them & their horses.

We haven't heard from Pat Hoban in a while. I'm sure he is getting impatient as the consuiting
fees must be really adding up!

We will get back to you ASAP on anything new.

Take care,
Helyn

2/25/2004
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent:  Wednesday, December (3, 2003 8:40 PM
To: donna.drogos@acgov.org

Subject: Re: RO2448, T-Bear temp system

Hi Donna,

I just spoke with Roy. He said Cerco came down late yesterday afternoon to test the water. Roy
saw Murray last week & he asked if anyone had been down to test water .

Cerco did not know where to take the water sample. Roy & the man from Cerco finally figured
it out & called Culligan to confirm that this was the proper site to get sample.

Why isn't anyone informed about what needs to be done? I can only assume that Cerco knows
what to do with the water sample. We can't always be there & need to know who to call when
we need help & it sure isn't Mr. Kelsoe.

Please let me know if you need us to do anything.

Helyn

2/25/2004
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent: We;dnesday, December 03, 2003 6:18 PM
To: dofina.drogos@acgov.org

Subject: Re: RO2448, T-Bear temp system

Hi Donna,

Thanks for the reply. I will confirm with Roy as to the date system was supposedly operating.
The electrician had to meet with Culligan team on several occasions. Culligan didn't have all
the parts, or filters necessary to finish the job & that delayed it another week.

The water has not been tested & Murray doesn't even answer his phone. I prefer Jeff Lawson
speak to Murray as Roy & I have already done way to much of Murrays work for him.

We need the water tested. I made a promise to my clients months ago that we would have clean
water for them & their horses.

We haven't heard from Pat Hoban in a while. I'm sure he is getting impatient as the consulting
fees must be really adding up!

We will get back to you ASAP on anything new.

Take care,
Helyn

2/25/2004



Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: Wednesday, December 03, 2003 5:12 PM

To: Sandbach, Alyce, DA

Subject: FW: soil pile observations, RO 2448 - Sunol Tree, 3004 Andrade Rd., Sunol

From: Seery, Scott, Env, Health

Sent: Wednesday, December 03, 2003 4:49 PM

To: Drogos, Donna, Env. Health

Cc: Weston, Robert, Env. Health

Subject: soil pile observations, RO 2448 - Sunol Tree, 3004 Andrade Rd., Suno!

On the morning and afterncon of Sunday, November 30, | observed the soil pile at the Sunol Tree facility to be
substantially uncovered. There were some apparent remnants of plastic sheeting on top of the pile that | could see from
my vantage points of the south- and northbound fanes of Interstate 680, but the pile, for all intents and purposes, was
uncovered. There was measurable precipitation on Sunday. .

Scott



Seery, Scott, Env. Health i

From: Seery, Scott, Env. Health

Sent: Wednesday, December 03, 2003 4:49 PM

To: Drogos, Donna, Env. Health

Cc: Woeston, Robert, Env. Health

Subject: soll pile observations, RO 2448 - Sunol Tree, 3004 Andrade Rd., Sunol

On the morning and afternoon of Sunday, November 30, | observed the soif pile at the Sunol Tree facility to be
substantially uncovered. There were some apparent remnants of plastic sheeting on top of the pile that | could see from
my vantage points of the south- and northbound lanes of Interstate 680, but the pile, for all intents and purposes, was
uncovered. There was measurable precipitation on Sunday.

Scott
Tracking: Recipient Delivery

Drogos, Donna, Env. Health Delivered: 12/3/2003 4:49 PM
Weston, Robert, Env. Health Deliverad: 12/3/2003 4:4% PM
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: Thursday, November 20, 2003 9:20 PM

To: Jeff Lawson'

Cc: Sandbach, Alyce, DA, alphacat2000@aocl.com; pat@weber-hayes.com; Seery, Scott, Eav.
Eﬁsltn;eléﬁ;i, Ariu, Env. Health; Murray Einarson {mdeinarson@stanford.edu), Weston, Robert,

Subject: Treatment System at T-Bear
Importance: High

Jeff,

1 appears that the treatment system 1s operational at T-Bear Ranch. However, 1 have not received the System
installation/Startup Notification from Mr. Kelsoe.

Notification to ACEH of system startup is necessary at this site  Water samples from the T-Bear Ranch treatment system
need to be analyzed on an expedited turnaround time every 3 weeks to ensure system breakthrough does not occur and to
prevent residents of T-Bear Ranch from becoming exposed to contaminated water. It appears that the system may be
approaching a 3 week operational time

1} Where is the System [nstallation/Startup Noetification”

2) How long has the treatment system been running?

3}  Whatis the schedule for sampling and analysis of the system?

4) Re: Technical Comments 2) & 4) in ACEH's 10/31/03 lstier, who will be interpreting analytical results o identify a
potential breakthrough problem and take appropnate actions?

5) What is the status on installation of the data logging flowmeter?

Donna

Donna L Drogos. P.E.

LOP Program Manager

Atameda Coundy Environmental Health
1131 Haibor Bay Parkway

Alameda, CA 94502

510-567-G721
donna.drogosfdacgov org

3/2/2004
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent: Monday, November 03, 2003 4.30 PM
To: donna.drogos@acgov.org

Cc: isl@svig.com; pat@weber-hayes.com
Subject: (no subject)

Hi Donna,

Page 1 of 1

Roy & I waited for Culligan to begin hooking up the equipment for the filtering system. The

schedule was set for Monday, November 3rd.

We finally called & they said that there would be a delay until Tuesday. Apparently someone

didn't show & it had to be postponed.

If they don't show tomorrow, I'll give you a call. We can't & won't keep cancelling medical

appointments just to sit & wait for nothing.

We are trying our best to be available just to get this going.

Thanks
Helyn & Roy

12/4/2003



Droggs, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: fMonday, November 03, 2003 10:47 AM

To: Ueff Lawson'

Cc; Sandbach, Alyce, DA; alphacat2000@aol.com; mdeinarson@stanford.edu; pat@weber-
hayes.com

Subject: RE: ACEH Letter 10/31/03

Hi Jeff, it is Mr. Kelsoe's responsibility to have ail reports for his fuel leak site prepared by the appropriately licensed prdfessional and
submitted to ACEH. | can discuss with you which type of data logging flowmeters will meaet the technical requirements of ACEH's
directive. Donna

---—--Original Message-----

From: Jeff Lawson [mailto:jsi@svig.com]

Sent: Saturday, November 01, 2003 3:26 PM

To: donna.drogos@acgov.org

Cc: alyce.sandbach@acgev.org; alphacat2000@aol.com; mdeinarson@stanford.edu; pat@weber-hayes.com
Subject: Re: ACEH Letter 10/31/03

Donna,

In looking at the flowmeter info you sent, it looks like you need specialized chart recorders or other equipment to get the data report
that you want. |s this something that if we install the flowmeter Alameda county could come out and collect the data off (ﬁf it
themselves? Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svilg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly

prohibited. If you receive this email transmission in error, please immediately nofify the sender at "jsi@svig.com” and deleate this email
message from your system.

>>> "Drogos, Donna, Env. Health" <domna.drogos@acgov.org> 10/31/03
»>>> (02:53PM »>>>

Jeff,
Attached is ACEH's directive letter issued today, along with an enclosure. Call if questions.

Donna
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< ALAMEDA COUNTY . .
HEALTH CARE SERVICES
AGENCY

DAVID J, KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES
October 31, 2003 ENVIRONMENTAL PROTEGTION

1131 Harbor Bay Parkway, Suite 250

Alarneda, CA 04502 6677
Mr. Murray Kelsoe (510) 567-6700
PO Box 176 FAX (510) 337-9335

Alamo, CA 94507

Dear Mr. Kelsoe:

Subject: Fuel Leak Case No. RO0002448, Sunol Tree Gas Station, 3004 Andrade Road,
Sunol, CA

Alameda County Environmental Health (ACEHM) staff have reviewed your proposal dated
September 19, 2003, for installation of the temporary water treatment system (system) consisting
of a carbon filtration system. We generally concur with your proposal and present the following
technical comments and requirements. Please address the following echnical comments
regarding treatment system operation and complete the system installation and operation without
delay. ACEH gave verbal approval for system installation on September 26, 2003. You are
reminded that the Alameda County District Attorney’s office directed you to have a water supply
system for T-Bear Ranch operational by September 1, 2003. Your system is currently 2-
months late and your site is not in compliance with ACEH directives.

TECHNICAL COMMENTS

1. System Design - ACEH notes that the temporary treatment system proposed is not a
standardized and tested system designed by an environmental consultant. Rather it is a custom
system in which the vendor, Culligan, utilized rough estimates from standardized systems to
design its custom system. Based on the estimates made for system design, the initial samplmg
schedule to check for carbon breakthrough has been proposed to occur after three weeks of
operation based on loading rates provided by Culligan and their carbon vendor.

2. System Breakthrough - If breakthrough occurs you are required to immediately replace the
carbon/tank(s} and rotate the tanks 50 the vessel with the fresh carbon is in the back (discharge)
end of the series so users are not exposed to a contaminated water supply. If breakthrough
occurs lhe system and sampling schedule shall be re-evaluated and a report of the evaluation
submitted by the date specified below.

3. Initial Wellhead Sampling and Analyses —~ ACEH previously requested that you analyze a
water sample at the T-Bear Ranch well before system installation. We have recently received the
analytical results from the sample collected on October 1, 2003. We understand that an
additional sample was collected on October 24, 2003, please submit those results to our office by
the date specified below.

4. System Sampling and Analyses — We request that you collect water samples from the
influent to vessel #1, between the vessels, and the final discharge point every three weeks.
Samples from the influent to vessel #1 and from between the vessels shall be submitted for
analysis and the effluent sample held by the lab. If analytical results indicate breakthrough
between the vessels has occurred then the effluent sample shall be immediately analyzed. Water
samples collected every three weeks shall be analyzed by EPA Method 8260 for BTEX, MTBE, -
TAME, ETBE, DIPE, TBA, and EtOH. Additionally, analysis for TPHG shall also be performed
during the first sampling event, then every 6-weeks thereafter. Analytical results (containing



Mr. Murray Kelsoe

October 31, 2003, 2 of 3

cumulative data tables) shall be submitted to ACEH within 1-week of sample collection in the
Systermn Operation and Sampling Reports according to the schedule below.

5, Data Logging Flowmeter — Data on water usage at the T-Bear well is needed at this site to
guantify the rate of MTBE mass removal from the well. We request that you replace the totalizing
flowmeter currently installed on the T-Bear well with a data logging flowmeter as part of your
system instaliation. You are required to order and install the data logging flowmeter as soon as
possible, without delaying system startup. Summaries and graphs of instanteous and cumulative
flow from the well shall be submitted in the System Operation and Sampling Reports according to
the schedule below. An example of this type of meter is enclosed.

6. System Responsibility - You are responsible for all costs and for the performance of all

work related to the system, including but not limited to, system evaluation and reporting,
installation, operation, and dismantling.

TECHNICAL REPORTS

Please submit technical reports to Alameda County Environmental Health (Attention: Mr. Scott
Seery), according to the following schedule:

Immediately - System Installation Completion & Startup Notification

November 7, 2003 -  Analytical results from T-Bear Ranch water sample coliected on October
24,2003

4 weeks after System Startup and every 4 weeks thereafter -
System Operation and Sampling Report

1 week after system breakthrough - System Re-evaluation Report
These reports are being requested pursuant to the Health and Safety Code Section 2725. We

request that all required work be performed in a prompt and timely manner. Revisions to the
schedule above shall be requested in writing with appropriate justification for anticipated delays.

4

Slncereiy,

Donna L. Drogos P.E.
LOP Program Manager

Enclosure
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CC:

Alyce Sandbach , Esq.

Alameda County District Attorneys’
Office

7677 Qakport Street, Suite 650
Oalkland, CA 94821

Mr. Pat Hoban

Weber, Hayes & Associates
120 Westgate Drive
Watsonvilie, CA 95076

Jeffery Lawson, Esq.

Silicon Valley Law Group

152 North Third Street, Suite 900
San Jose, CA 95112

Mr. Roy Tovani
PO Box 333
Sunol, CA 94586

Mr. Matt Katen

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5217

A. Levi, D. Drogos, S. Seery

Ms. Betty Graham

Regional Water Quality Control Board
San Francisco Bay Region

1515 Clay Street, Suite 1400
Oakland, CA 94612

Mr. Murray Einarson
Einarson & Asscociates
2271 Old Middlefield Way
Mountain View, CA 94043

Finley Boag, Esq.
4558 Second Street
Pleasanton, CA 94566

Mr. Scott Haggerty

Alameda County Board of Supervisors
1221 Oak Street, Suite 536

Oakland, CA 94612
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: Thursday, November 20, 2003 9:20 PM

To: ‘Jeff Lawson'

Cc: Sandbach, Alyce, DA; alphacat2000@aol.com; pat@weber-hayes.com; Seery, Scott, Env.
Health; Levi, Ariu, Env. Health; Murray Einarson (mdeinarscn@stanford.edu); Weston, Robert,
Env. Health

Subject: Treatment System at T-Bear

Importance: High

Jeff,

It appears that the treatment system is operational at T-Bear Ranch, However, | have not received the System
Installation/Startup Notification from Mr. Kelsoe,

Notification to ACEH of system startup is necessary at this site. Water samples from the T-Bear Ranch treatment system
need to be analyzed on an expedited turnaround time every 3 weeks to ensure system breakthrough does not occur and to
prevent residents of T-Bear Ranch from becoming exposed to contaminated water. |t appears that the system may be
approaching a 3 week operalional time.

1)  Where is the System instaltation/Startup Notification?

2) How long has the treatment system been running?

3) What is the schedule for sampling and analysis of the system?

4} Re: Technical Comments 2) & 4} in ACEH's 10/31/03 letter, who will be interpreting analytical results to identify a
potential breakthrough problem and take appropriate actions?

5} Whatis the status on installation of the data logging flowmeter?

Donna

Donna L. Drogos, P.E.

LOP Program Manager

Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 84502

510-567-6721
donna.drogos@acgov.org

12/4/2003



Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health
Sent: Friday, October 31, 2003 2:53 PM
To: ‘Jeff Lawson'
Cc: Sandbach, Alyce, DA; alphacat2000@aol.com; pat@weber-hayes.com; Murray Einarson
(mdeinarson@stanford.edu)
Subject: ACEH Letter 10/31/03
Importance: High
r——:) r—-'-\
S e
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Jeff,

Attached is ACEH's directive letier issued today, along with an enclosure. Call if questions.

Donna
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Drogos, Donna, Env. Heaith

From: Alphacat2000@aol.com

Sent:  Friday, October 31, 2003 5:20 PM
To: donna.drogos@acgov.org
Subject: Re: ACEH Letter 10/31/03

Hi Donna,
Thanks for letter. Perhaps he will comply without any more delays.

When you get through all this, would you follow on the issue of all the vehicles stored on his
property?

We had to have any vehicles that were not driven regularly, parked on a cement pad or

removed from the property. Murray Kelso has many such vehicles which are parked next to his
pile of contaminated dirt.

I thank you for your effort to clean up the mess. With any luck we will have a well next year &
salvage our business.

Thanks again
Helyn & Roy

12/4/2003
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent:  Friday, October 31, 2003 8:37 AM

To: Sandbach, Alyce, DA

Subject: FW: Murray Kelsoe, Sunol Tree Gas Station

-—--Qriginal Message-----

From: Weston, Robert, Env. Health

Sent: Friday, October 31, 2003 8:36 AM

To: 'jsl@svlg.com’

Cc: Drogos, Donna, Env. Health; Hugo, Susan, Env. Health
Subject: Murray Kelsoe, Sunol Tree Gas Station

Hello Mr. Lawson,

The copies of the inspection report mentioned in your message were hand delivered to Mr. Kelsoe on the
morning of October 29, 2003.

I had previously spoken to the contractor by telephone regarding the work needed to adjust the capacity
of the overspill containers. This work is not a high priority and can be done at anytime over the next 60
days.

I have explained exactly that to Mr. Kelsoe.

Please let me know if you need any other information regarding this site.

12/4/2003



Drogos, Donna, Env. Health 1

From: Drogos, Donna, Env, Health
Sent: Friday, October 31, 2003 6:46 AM
To: Weston, Robert, Env. Health
Subject: FW: Sunol Tree Gas Station

Rob, This sounds like its re: Kelsoe's insurance requirements that you previously handled. Thanks, Ponna

----- Original Message-----

From: Jeff Lawson [mailto:jsi@svig.com]
Sent: Tuesday, October 28, 2003 10:48 AM
To: ddrogos@co.alameda.ca.us

Subject: Sunol Tree Gas Station

Donna,
Murray needs a report from Robert Weston for the contractor to use. Would you please look into getting that out. | don't have
Weston's email address. Thx

Jeffrey 5. Lawson

Silicon Valley Law Group
162 N. Third St., Ste, 900
San Jose, CA 85112
Phone: 408-286-6100x3023
Fant: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this emait transmission in error, please immediately notify the sender at "jsi@svig.com" and delete this email
message from your system.



Drogos, Donna, Env. Health 1

From: Jeff Lawson [jsl@svig.com]

Sent: Wednesday, October 29, 2003 1:37 PM

To: Alphacat2000@aol.com

Cc: ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

Helyn,

I'm not ¢lear, are you saying the electrician has not trenched yet? | thought the line was pulled to the pad, and the rest would be done
when the equipment was installed. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com"” and delete this email
message from your system.

»>> <Alphacat2000@aocl.com> 10/29/03 11:42AM >>>
Hi Jeff,

Murray Kelso seems to have a problem with my contacting you regarding
confirmation of electricians status. Roy needed to know since the electrician wasn't
going to schedule untit it was authorized by Murray Kelso. Since Murray didn't
have any answers, | contacted you. We have enough on our plate & want to get
the job done ASAP.

Life would be much easier if everyone involved was informed as 1o when &
what is going to be done. We have put everything on hold in order to be of
assistance. If possible, please provide a contact that can OK work schedules . |
wish to avoid any future conflicts with Murray Keiso.

Thanks,

Helyn
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent:  Wednesday, October 29, 2003 11:42 AM

To: jsl@svlg.com

Ce: ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

Hi Jeft,

Murray Kelso seems to have a problem with my contacting you regarding confirmation of
electricians status. Roy needed to know since the electrician wasn't going to schedule until it
was authorized by Murray Kelso. Since Murray didn't have any answers, I contacted you. We
have enough on our plate & want to get the job done ASAP.

Life would be much easier if everyone involved was informed as to when & what is going to be

done. We have put everything on hold in order to be of assistance. If possible, please provide
a contact that can OK work schedules . I wish to avoid any future conflicts with Murray Kelso.

Thanks,

Helyn

12/4/2003
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent:  Wednesday, Octobar 29, 2003 10:45 AM

To: 'Jeff Lawson'

Cc: pat@weber-hayes.com; Alphacat2000@act.com; Sandbach, Alyce, DA
Subject: RE: Sunol Tree Gas Station

What are the results?
pdf or fax 510-337-9335 please
& do we have both sets of analyticals, Gribi & Cerco?

----- Original Message-----

From: Jeff Lawson [mailto:jsl@svlg.com]

Sent: Tuesday, October 28, 2003 10;11 AM

To: Alphacat2000@aol.com

Cc: Alfahorse@aol.com; ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Stalion

I recelved it today, Has Pat Hoban looked atit? Has it changed his opinion on the amount of carbon needed?
Thx

Jeffrey S. Lawson

Siticon Valley Law Group
152 N, Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If
you are not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other
distribution is strictly prohibited. If you receive this email transmission in error, please immediately notify the sender at
"isi@svlg.com" and delete this email message from your system.

>>> <Alphacat2000@aocl.com> 10/27/03 08:16PM >>>
Jeff,

| will have Roy send copies to you & Pat Hoban tonight. Please confirm with
him that you have received it or send me a confirmation by E mail.

Please fax a copy to Donna, since | don't have her fax number available.
Thanks

Helyn

12/4/2003



Drogos, Donna, Env. Health

From: Jeff Lawson [jsi@svlg.com]

Sent: Wednesday, October 29, 2003 10:16 AM

To: Alphacat2000@aol.com

Cc: ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

Helyn,

Thanks for the update. | assume the electrical cable went in without encountering any obstructions-good. The well testing data is also
good, so hopefully we'll have you up and running pretty soon. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 800
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distributfon is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svig.com” and délete this email
message from your system.

>>> <Alphacat2000@aol.com> 10/29/03 10:00AM >>>
Hello Jeff,

The electricians have done all they can until equipment is delivered.

Culligan contacted Roy & said it will be on November 3,
Electrician will wait for a call from Roy when installation is complete.

Helyn
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Drogos, Donna, Env. Health

From: Alphacat2000@aocl.com

Sent:  Wednesday, Qctober 29, 2003 10:01 AM

To: jsi@svlg.com

Ce: ddrogos@co.alameda.ca.us, pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

Hello Jeff,

The electricians have done all they can until equipment is delivered. Culligan contacted Roy &
said it will be on November 3.

Electrician will wait for a call from Roy when installation is complete.

Helyn

12/4/2003



Droggs, Donna, Env. Health

From: Jeff Lawson [jsi@svlg.com]

Sent: Tuesday, October 28, 2003 10:48 AM
To: ddrogos@co.alameda.ca.us
Subject: Sunol Tree Gas Station

Donna,

Murray needs a report from Robert Weston for the contractor to use. Would you pleass look into getting that out. | don't have
Weston's email address. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsl@svig.com" and delete this email
message from your system.



Drogos, Donna, Env. Health

From: Jeff Lawson [jsl@svlg.comj

Sent: Tuesday, October 28, 2003 10:45 AM

To: Alphacat2000@aol.com

Cc: ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

Helyn,

| talked to Murray today and he says the electrician is working.

Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 85112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject o the atforney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com” and delete this email
message from your system.

»>>> <Alphacat2000@acl.com> 10/27/03 02:09PM >>>
Hi Jeff,

Gribi called Roy this moming. He said that he had mailed the report to
everyone 2 weeks ago & left for vacation.
Check the mail & if you haven't received anything I'll have Roy send it over.

Electrician also called this moming. He has not had anyone officially OK

the proposal, Roy told him we received an E mail from you. Electrician was

going to have a contract signed by Murray & begin work. Roy has moved horses,
cleared area & will be there to assist electrician in anyway possible.

Have a nice day
Helyn Hayes



Drogos, Donna, Env. Health

From: Jeff Lawson [jsl@svig.com]

Sent: Tuesday, October 28, 2003 10:11 AM

To: Alphacat2000@aol.com

Cc: Alfahorse@aol.com; ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

! received it today. Has Pat Hoban looked at it? Has it changed his opinion on the amount of carbon needed? Thx

Jeffrey 5. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svig.com” and delete this email
message from your system.

=>> <Alphacat2000@aol.com> 10/27/03 08:16PM >>>
Jeff,

| will have Roy send copies to you & Pat Hoban tonight. Please confirm with
him that you have received it or send me a confirmation by E mail. Please fax a copy to Donna, since | don't have her fax number
available. Thanks ‘

Helyn
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Drogos, Donna, Env. Health

From: Alphacati2000@aol.com
Sent: Monday, October 27, 2003 8:16 PM
To: jsi@svlg.com

Cc: pat@weber-hayes.com; ddrogos@co.alameda.ca.us; Alfahorse@aotl.com
Subject: Re: Sunol Tree Gas Station

Jeff,

I will have Roy send copies to you & Pat Hoban tonight. Please confirm with him that ybu
have received it or send me a confirmation by E mail.

Please fax a copy to Donna, since I don't have her fax number available.
Thanks

Helyn

12/4/2003



Drogos, Donna, Env. Health

From: Jeff Lawson [jsi@svlg.com]

Sent: Monday, October 27, 2003 2:20 PM

To: Alphacat2000@aol.com

Cc: ddrogos@co.alameda.ca.us,; pat@weber-hayes.com
Subject: Re: Sunol Tree Gas Station

| check my mail everyday. Please have Roy fax it to me.
Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the altorney-client or work product privileges. if you are
nol the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com” and delete this email
message from your system.

>>> <Alphacat2000@aol.com> 10/27/03 02:09PM >>>
Hi Jeff,

Gribi called Roy this morning. He said that he had mailed the report to
everyone 2 weeks ago & left for vacation.
Check the mail & if you haven't received anything I't have Roy send it over.

Electrician also called this morning. He has not had anyone officiaily OK

the proposal. Roy told him we received an E mail from you. Electrician was

geing to have a contract signed by Murray & begin work. Roy has moved horses,
cleared area & will be there to assist electrician in anyway possible.

Have a nice day
Helyn Hayes
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent:  Monday, October 27, 2003 2:10 PM

To: isi@svig.com

Ce: pat@weber-hayes.com; ddrogos@co.alameda.ca.us
Subject: Re: Sunol Tree Gas Station

Hi Jeff,

Gribi called Roy this morning. He said that he had mailed the report to everyone 2 weeks ago &
left for vacation.

Check the mail & if you haven't received anything I'll have Roy send it over.

Electrician also called this morning. He has not had anyone officially OK the proposal. Roy
told him we received an E mail from you. Electrician was going to have a contract signed by
Murray & begin work, Roy has moved horses, cleared area & will be there to assist electrician
in anyway possible.

Have a nice day
Helyn Hayes

12/4/2003



Drogos, Donna, Env. Health

From: Jeff Lawson [jsli@svlg.com]

Sent: Monday, Qctober 27, 2003 9:08 AM

To: Alphacat2000@aol.com; ddrogos@co.alameda.ca.us, PatHoban@msn.com
Cc: Alfahorse@aol.com

Subject: Re: Sunol Tree Gas Station

Helyn,

| have not received it so | would appreciate Roy faxing it to me. Thx

Jeffrey S, Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this emaill is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com” and delete this email
message from your system.

>>> <Alphacat2000@aol.com> 10/26/03 06:04PM >>>
Jeff,

Roy received a copy of water test from Gribi & Assoc in the mail on Saturday.
| assume he also sent copies to Pat Hoban, Donna Drogos & yourself. In the
event you need Roy to fax copies, just give him a call or E mail him at
Alfahorse@aol.com.

Thanks
Helyn Hayes
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Drogos, Donna, Env. Health

From: Alphacatz000@aocl.com
Sent:  Sunday, October 26, 2003 6:05 PM

To: jsl@svlg.com; ddrogos@co.alameda.ca.us; PatHoban@msn.com
Subject: Re: Sunol Tree Gas Station

Jeff,

Roy received a copy of water test from Gribi & Assoc in the mail on Saturday. I assume he also
sent copies to Pat Hoban, Donna Drogos & yourself. In the event you need Roy to fax copies,

Thanks
Helyn Hayes

12/4/2003



Drogos, Donna, Env. Health

From. Jeff Lawson [jsl@svig.com]

Sent: Saturday, October 25, 2003 11:09 AM

To: Alphacat2000@aol.com; ddrogos@co.alameda.ca.us; pat@weber-hayes.com
Cc: Alfahorse@aol.com

Subject: Re: Sunol Tree Treatment System

Helyn,

I spoke to Murray and he will have the electrician at the T-Bear ranch on Monday, with the understanding that it is the T-Bear ranch's
responsibility to provide a clear path for the trench. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
1562 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the atterney-client or work product privileges. if you are
niot the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribufion is strictly
prohibited. [f you receive this email transmission in error, please immediately notify the sender at "jsi@svig.com” and delete this email
message from your system.

»>> <Alphacat2000@acl.com> 10/25/03 09:46AM >>>
Hi Jeff,

The Electrician has called Roy to confirm Monday, however, he has not been
given the OK to go ahead from Murray. He{electrician) is going out of town &
will swing by the station on his way home. Could you confirm with Murray that
its OK ? . The electrician will not leave this day open..

Thanks
Helyn



Page 1 of 1

Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent:  Saturday, October 25, 2003 9:46 AM

To: jsl@svlg.com; ddrogos@cc.alameda.ca.us; pat@weber-hayes.com
Cc: Alfahorse{@aol.com

Subject: Re: Sunol Tree Treatment System

Hi Jeff,

The Electrician has called Roy to confirm Monday, however, he has not been given the OK to
go ahead from Murray. He(electrician) is going out of town & will swing by the station on his
way home. Could you confirm with Murray that its OK ? . The electrician will not leave this day
open..

Thanks
Helyn

12/4/2003
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Drogos, Donna, Env. Health

From: Alphacat2000@aocl.com

Sent:  Friday, October 24, 2003 6:53 PM
To: jsl@svig.com; PatHoban@msn.com
Cc: ddrogos@co.alameda.ca.us
Subject: Re: Sunol Tree Treatment System

Jeff,

Roy will be on the premises Monday. I will forward this to him so that he can be somewhat
prepared. We will do our best to recall what is underground before any work is started.

Thanks,
Helyn

12/4/2003



Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: Friday, October 24, 2003 11:52 AM

To: ‘Jeff Lawson'

Cc: alphacat2000@acl.com; PatHoban@msn.com; Sandbach, Alyce, DA
Subject: RE: Sunol Tree Gas Station

You will want to have an expedited turn around time on this sample (i.e., 1-2 day) not the standard 2-week turnaround time.

----- Original Messageg-----

From: Jeff Lawson [mailte:jsl@svlg.com]

Sent: Friday, October 24, 2003 10:51 AM

To: alphacat2000@aol.com; ddrogos@co.alameda.ca.us; PatHoban@msn.com
Subject: Sunol Tree Gas Station

| have been informed that the water samples were collected today (the second time). When we get the lab results we will forward
them to you. Thx

Jeffrey 8. Lawson

Silicon Valley Law Group
152 N. Third 8., Ste, 800
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com" and delete this email
message from your system.



Drogos, Donna, Env. Health .

From: Jeff Lawson {si@svig.com)

Sent: Friday, October 24, 2003 10:51 AM

To: alphacat2000@aol.com; ddrogos@co.alameda.ca.us; PatHoban@msn.com
Subject; Sunol Tree Gas Station

| have been informed that the water samples were collected today (the second time). When we get the |ab results we will forward
them to you. Thx

Jeffrey S. Lawson

Sihcon Valley Law Group
152 N. Thitd St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product priviteges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "isi@svig.com” and delste this email
message from your system.



Drggos, Donna, Env. Health ;

From: Jeff Lawson [jsl@svig.com]

Sent: Friday, October 24, 2003 10:12 AM

To: ddrogos@co.alameda.ca.us

Cc: alyce.sandbach@acgov.org; alphacat2000@aol.com; sseery@co.alameda.ca.us;
pat@weber-hayes.com

Subject: Re: FW: Sunol Tree Gas Station

| heard today that the tanks are on site and the other equipment is close. Gribi has not returned my call.

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone; 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the persan named above as the recipient, any disclosure, re-iransmission, or other distribution is strictly
prohibited. If you receive this emall transmission in error, please immediately notify the sender at "jsi@svig.com” and délete this email
message from your system.

>>> "Drogos, Donna, Env. Health" <ddrogos@co.alameda.ca.us> 10/23/03
>>> 08:08AM »>>
Jeff,

What equipment is on order, what is already at the site, and when will system installation be completed?

When will the sample from the well be collected? Helen & Roy's consultant
may want to observe sampling as well as our office.

Also, what happened to the Gribi collected water sample?
Donna

----- Ortiginal Message-----

From: Jeff Lawson [mailto:jsi@svlg.com]
Sent: Wednesday, October 22, 2003 6:18 PM
To: ddrogos@co.alameda.ca.us

Subject: Sunol Tree Gas Station

Donna,

in follow up to out conversations, the {ab will be sampling asap. The equipment is on order and should be arriving any day. When it
arrives it will be installed, without waiting for the power issue to be resolved. We are sending cut an slectrician and we will find out
what need to be done within the next couple of days. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject fo the attorney-client or work product privileges. If you are
not the intended recipient or the person named ahove as the recipient, any disclosure, re-fransmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsl@svig.com” and delete this email
message from your system.



® ®

Drogos, Donna, Env. Health

From: Jeff Lawson [jsi@svig.com]

Sent: Friday, October 24, 2003 9:48 AM

To: alphacat2000@aol.com; PatHoban@msn.com
Cc: ddrogos@co.alameda.ca.us

Subject: Sunol Tree Treatment System

Helen,

Murray has had an electrician look at the power issues at the ranch. Unlike what we were told there is insufficient power at the pad to
run the treatment system. He will need to run power 50 ft undetground to get power (installed to code) to the treatment system. This
will be a significant expense. The electrician can start on Monday, however, we need someone from the ranch to be présent and to
take responsibility for insuring that the trench does not impact any other utilities or underground structures. Please let me know how
you want us to proceed. Thx .

Jeffrey 8. LLawson

Silicon Valley Law Group

152 N. Third St., Ste, 900

San Jose, CA 95112

Phone: 408-286-6100x3023 .
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this emall transmission in error, please immediately notify the sender at "jsi@svig.com™ and delete this email
message from your system.



Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: Thursday, Cctober 23, 2003 8:08 AM

To: isl@svig.com’

Cc: Sandbach, Alyce, DA; Helen Hayes-Roy Tovani; Pat Hoban; Seery, Scott, Env. Health
Subject: FW: Suncl Tree Gas Station

Jeff,

What equipment is on order, what is already at the site, and when will system instaliation be completed?

When will the sample from the well be collected? Helen & Roy's consultant may want o observe sampling as well as our office.
Also, what happened to the Gribi collected water sample?

Donna

-----Original Message-----

From: Jeff Lawson [mailto:jsi@svlg.com]
Sent: Wednesday, October 22, 2003 6:18 PM
To: ddrogos@co.alameda.ca.us

Subject; Sunol Tree Gas Station

Donna, .

In follow up to out conversations, the lab will be sampling asap. The equipment is on order and should be arriving any day. When it
arrives it will be installed, without waiting for the power issue to be resolved. We are sending out an electrician and we wili find out
what nead to be done within the next couple of days. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 800
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject o the attorney-client of work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictiy
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsl@svlg.com” and delete this email
message from your system.



Drogos, Donna, Env. Health

From: Jeff Lawson [jst@svlg.com]

Sent: Wednesday, October 22, 2003 6:18 PM
To: ddregos@co.alameda.ca.us

Subject: Sunol Tree Gas Station

Donna,

In follow up to out conversations, the lab will be sampling asap. The equipment is on order and should be arriving any day. When it
arrives it will be installed, without waiting for the power issue to be resolved. We are sending out an electrician and we will find out
what need to be done within the next couple of days. Thx

Jeffrey 8. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. {f you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at “jsl@svlg.com” and delete this email
message from your system,
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Drogos, Donna, Env. Health

From: Alphacat2000@aol.com

Sent:  Tuesday, October 21, 2003 8:45 PM

To: ddrogos@co.alameda.ca.us

Suhbject; WATER TEST RESULTS: T BEAR RANCH

Hi Donna,

I have called Gribi & Assoc several times & left messages. Obviously he is not going to return
our call.

The results of water testing were going to be given to us a couple weeks ago & as of today we
have heard nothing,.

Pat Hoban is also waiting on the results. Would you give Kelso a call & get the ball rolling on
this? We would rather have you deal with this issue than get involved with Murray Kelso.

I would appreciate it if you can let me know when Pat Hoban & myself will get a copy of the
testing.

Thanks Donna

Helyn

12/4/2003



ALAMEDA COUNTY . .

HEALTH CARE SERVICES 0D
AGENCY X
DAVID J. KEARS, Agency Director ,

ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
September 29, 2003 1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577
(510) 567-6700
FAX (510) 337-9335
PR0400266

Murray Kelsoe

Tank Owner/Operator
Sunol Tree Gas

3004 Andrade Road
Sunol, California 94586

Re: REQUIREMENT TO PROVIDE CERTIFICATION OF FINANCIAL RESPONSIBILITY

Dear Mr. Kelsoe:

All owners/operators of underground storage tank (UST) systems are required by law to provide proof of
Certification of Financial Responsibility (CFR). The financial responsibility requirements are designed to
make sure that tank owners can pay the costs of cleaning up leaks and compensating third parties for bodily

injury and property damage caused by leaking USTs.

Maintenance of Certification of Financial Responsibility is one of the conditions of your operating permit,
You have indicated the use of the State Fund and a Chief Financial Officer letter to demonstrate your
financial responsibility and secure your operating periit,

However, this office was recently notified by the State Water Resources Control Board (SWRCB) that the
State Fund is not an available option for you to demonstrate CFR. This SWRCB action is a consequence of
their denial of your claim and determination of your ineligibility for reimbursement of current cleanup
costs.

You are required to provide CFR using another mechanism within 30 days. Failure to demonstrate CFR
will result in the revocation of your operating permit. Enclosed is a copy of the financial responsibility
guide published by the State Water Resources Control Board.

Please contact me at (510) 567-6781 should you have any questions about this letter.

Robert Weston
Sr. Hazardous Materials Specialist

< Donna Drogos, Manager, LOP
Susan Hugo, Manager, ACDEH
Susan Torrence, Deputy District Attorney, Alameda County District Attorney’s Office

Final verslon



Drogg, Donna, Env. Health ‘

From:; Jeff Lawson [si@svlig.com]

Sent: Thursday, September 25, 2003 4:14 PM
To: ddrogos@co.alameda.ca.us

Subject: RE: Sunol Tree Gas Station

Donna,

| received consent for access from Helyn Hayes. But we need your office’s approval before moving forward. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svilg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. if you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svig.com” and delete this email
message from your system. ‘

»>> "Drogos, Daonna, Env. Health" <ddrogos@co.alameda.ca.us> 09/23/03

>>> (05:28PM >>>

Hi Jeff,

| received your proposal sent Friday evening & the followup e-mails sent yesterday morning and afternoon. | am currently reviewing
the documents for the system. As we discussed Friday, | mentioned that the DA was following up on the site & may be caliing you this
week, which it looks like she has. | will respond to the proposal for the system after | complete my review. Looking through the
documents so far, | have not seen your schedule for installation & startup, or maybe | missed it. Please clarify. Thanks,:Donna

~~~~~ Original Message-----

From: Jeff Lawson [mailto:jsi@svig.com]
Sent; Tuesday, September 23, 2003 5:16 PM
To: ddrogos@co.alameda.ca.us

Subject: Sunol Tree Gas Station

Donna,

i am back in my office. Culligan will not start work without County approval. Accordingly we need that as soon as possible. The DA
called and chewed on my paralegal about the baker tank concept. Have you explained to the DA that T-Bear ranch did hot want the
baker tank and we needed to find another alternative. Thx

Jeffrey S. L.awson

Silicon Valley Law Group
152 N. Third St., Ste, 800
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

‘The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-fransmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com™ and delfete this email
message from your system.



Message Page 1 of 1

Drogos, Donna, Env. Health

From; Babcock, Bruce, CDA

Sent:  Thursday, September 25, 2003 10:58 AM

To: Drogos, Donna, Env. Health

Cc: Smith, George, CDA

Subject: RE: Murray Kelsoe 925-862-2288, 3004 Andrade Rd, Sunol

Hi Donna,

We changed territories last week and George Smith is the Investigator handling the Sunol area now. | have
passed on all the information to him regarding the above property, and | asked him to keep you informed on what
is going on with the property.

Please feel free to contact either George or myself if you have any questions,
Thank you,

Bjuce
670-6523

----- Original Message-----

From: Drogos, Donna, Env. Health

Sent: Friday, September 12, 2003 3:22 PM

To: Babcock, Bruce, CDA

Subject: Murray Kelsoe 925-862-2288, 3004 Andrade Rd, Sunol

Bruce, Thanks for your help!

Donna L. Drogos, P.E.

LOP/Toxics Program Manager
Alameda County Environmental Haalth
1131 Harbor Bay Parkway

Alameda, CA 94502-6577

office 510-567-6721
fax  510-337-9335
ddrogos@co.alameda.ca.us

9/30/2003



Drogos, Donna, Env. Health

From: Jeff Lawson [jsl@svig.com]

Sent: Tuesday, September 23, 2003 5:38 PM
To: ddrogos@co.alameda.ca.us

Subject: RE: Sunol Tree Gas Station

Bonna,

As | understand it, it will take 3 weeks to install. Most of that is waiting for delivery of the equipment. A cement pad can be laid pretty
quick and will need time to cure and construction is only 3 days. Culfigan will not order the equipment until the plan is approved by

your office. Pat Hoban has agreed to it. However, Helyn Hayes wilt not grant access until the plan is approved, so we can't even lay
the pad at this point. | have asked Culligan to do what they can to prepare the suppliers to move quickly once we have approval. Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in esror, please immediately notify the sender at "jsi@svig.com" and delete this email
message from your system.

=>> “"Drogos, Donna, Env. Health" <ddrogos@co.alameda.ca.us> 09/23/03

>>> 05:28PM >>>

Hi Jeff, ,

| received your proposal sent Friday evening & the followup e-mails sent yesterday moming and afternoon. | am currently reviewing
the documents for the system. As we discussed Friday, | mentioned that the DA was following up on the site & may be calling you this
waek, which it looks like she has. | will respond to the proposal for the system after | complete my review, Looking through the
docurnents so far, | have not seen your schedule for installation & startup, or maybe | missed it. Please clarify. Thanks, Donna

-—Criginal Message-----

From: Jeff Lawson [mailto:jsl@svlg.com]
Sent: Tuesday, September 23, 2003 5:16 PM
To: ddrogos@ce.alameda.ca.us

Subject: Sunol Tree Gas Station

Donna,

1 am back in my office. Cultigan willi not start work without County approvat. Accordingly we need that as soon as possible. The DA
called and chewed on my paralegal about the baker tank concept. Have you explained to the DA that T-Bear ranch did hot want the
baker tank and we needed to find another alternative. Thx

Jefirey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svig.com” and delete this email
message from your system,



Droggs, Donna, Env. Health |

From: Jeff Lawson [jsi@svig.com]

Sent; Tuesday, September 23, 2003 5:16 PM
To: ddrogos@co.alameda.ca.us

Subject: Sunol Tree Gas Station

Donna,

i am back in my office. Culligan will not start work without County approval. Accordingly we need that as scon as possibie. The DA
called and chewed on my paralegal about the baker tank concept. Have you explained to the DA that T-Bear ranch did not want the
baker tank and we needed to find another alternative. Thx

Jeffrey 5. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 800
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the atiorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "isl@svig.com” and delete this email
message from your system.



) Drogos, Donna, Env. Health :

From: Jeff Lawson [jsi@svig.com}]

Sent: Monday, September 22, 2003 4:54 PM

To: ddrogos@co.alameda.ca.us; PatHoban@msn.com

Cc: alphacat2000@aol.com; Lisa Tornguist; pat@weber-hayes.com
Subject: Re: Carbon Filtration System for 3004 Andrade Road - T-BearRanch
Pat,

| believe your assumptions are corract. But you ¢an call Stuart Dennis at Culligan if you have any questions , | am in a heavy
deposition schedule at the moment. We are just waiting for the county's approval. Thx

Jeffrey 8. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person nramed above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com” and delete this email
message from your system.

>>> "Pat Hoban" <PatHoban@msn.com> 09/22/03 01:48PM >>>
Hello Jeff,

Thank you for the Culligan drawing. | am assuming that 1) each vessel will contain at least & cubic feet of carbon (> or = 145 Ibs), and
2) the system is designed to have the retention time appropriate for removing the site-specific concentrations of MTBE.

| have talked with Helyn Hayes and recommended she agree to site access, once Alameda County Heath Care Services Agency has
reviewed and approved the design.

Sincerely,

Pat Hoban
Weber, Hayes and Associates
cell: 831.254-7022

----- Criginal Message -----

From: Jeff Lawson

Sent: Monday, September 22, 2003 11:13 AM

To: ddrogos@co.alameda.ca.us; PatHoban@msn.com

Cc: alphacal2000@aol.com; Lisa Tornquist; pat@weber-hayes.com

Subject: Re: Carbon Filtration System for 3004 Andrade Road - T-BearRanch

Pat,
Here is the schematic you requested.
Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 800
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svig.com

The information contained in this email is confidential and may be subject to the attorney-ctient or work product privileges. if you are
not the intended recipient or the person named above as the recipient, any disclosure, re-fransmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at “jsl@svlg.com” and delete this email
message from your system. ‘

1



»>>> "Pal Hoban" <PatHoban@msn.com> 09/22/03 08:21AM >>>

| will be working at home today (Monday, Sept-22). If | can be of any assistance expediting approval of the water filtration system,
please email me at PatHoban@msn.com or call me on my cell (831.254-7022).

Sincerely,
Pat Hoban
Weber, Hayes and Associates

----- Original Message -----

From: Jeff Lawson

Sent: Friday, September 19, 2003 6:18 PM

To: ddrogos@co.alameda.ca.us; PatHoban@msn.com

Cc: alphacat2000@aol.com; Lisa Tornquist

Subject: Carbon Filtration System for 3004 Andrade Road - T-Bear Ranch

Donna,

Enclosed please find the proposal for the installation of a carbon filtration system for the T-Bear Ranch. In response to
recommendations by Pat Hoban of Weber, Hayes & Associales, Mr. Kelsoe will test the well and test the carbon filter system on the
schedule that Webar, Hayes recommends. You will see from the attached copy of an e-mail from Pat Hoban that he is recommending
that the T-Bear Ranch property owner sign the Access Agreement that | had previously provided to Helyn Hayes. | havejleft a
veicemail and sent a fax to Culligan to find out how quickly they can mobilize to undertake this work and to find out to how long it will
take to install the system. | will be in court Monday morning and in deposition Monday afternoon. Accordingly, | am sending you this
information now and | will provide the timing information as soon as | receive it. | do not have the DA's email $o please forward this to
her,

Very truly yours,

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112
Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-client or work product privileges. If you are
not the intended recipient or the person named above as the recipient, any disclosure, re-transmission, or other distribution is strictly
prohibited. If you receive this email transmission in error, please immediately notify the sender at "jsi@svlg.com” and delete this emall
message from your system.
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Drogos, Donna, Env. Health

From: Pat Hoban [PatHoban@msn.com]

Sent:  Monday, September 22, 2003 1:40 PM

To: Jeff Lawson; ddrogos@co.alameda.ca.us

Cc: alphacat2000@aol.com; Lisa Tornquist; Pat @ work

Subject: Re: Carbon Filtration System for 3004 Andrade Road - T-BearRanch

Hello Jeff,

Thank you for the Culligan drawing. I am assuming that 1) each vessel will contain at least 5 cubic
feet of carbon (> or = 145 lbs), and 2) the system is designed to have the retention time
appropriate for removing the site-specific concentrations of MTBE.

I have talked with Helyn Hayes and recommended she agree to site access, once Alameda County
Heath Care Services Agency has reviewed and approved the design. ‘

Sincerely,

Pat Hoban
Weber, Hayes and Associates
cell: 831.254-7022

----- Original Message -----

From: Jeff Lawson

Sent: Monday, September 22, 2003 11:13 AM

To: ddregos@co.alameda.ca.us; PatHoban@msn.com

Cc: alphacat2000@aol.com; Lisa Tornquist; pat@weber-hayes.com

Subject: Re: Carbon Filtration System for 3004 Andrade Road - T-BearRanch

Pat,
Here is the schematic you requested.
Thx

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112

Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorneykclient
or work product privileges. If you are not the intended recipient or the person named above as
the recipient, any disclosure, re-transmission, or other distribution is strictly prohibited. If you
receive this email transmission in error, please immediately notify the sender at "jsl@svlg.com”
and delete this email message from your system.

12/4/2003
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>>> "Pat Hoban" <PatHoban@msn.com> 09/22/03 08:21AM >>>

I will be working at home today (Monday, Sept-22). If I can be of any assistance expediting
approval of the water filtration system, please email me at PatHoban@msn.com or call me on my
cell (831.254-7022).

Sincerely,
Pat Hoban
Weber, Hayes and Associates

----- Original Message -----

From: Jeff Lawson

Sent: Friday, September 19, 2003 6:18 PM

To: ddrogos@co.alameda.ca.us; PatHoban@msn.com

Cc: alphacat2000@aol.com; Lisa Tornquist

Subject: Carbon Filtration System for 3004 Andrade Road - T-Bear Ranch

Ponna,

Enclosed please find the proposal for the installation of a carbon filtration system for the T-Bear
Ranch. In response to recommendations by Pat Hoban of Weber, Hayes & Associates, Mr. Kelsoe
will test the well and test the carbon filter system on the schedule that Weber, Hayes
recommends. You will see from the attached copy of an e-mail from Pat Hoban that he is.
recommending that the T-Bear Ranch property owner sign the Access Agreement that I had
previously provided to Helyn Hayes. I have left a voicemail and sent a fax to Culligan to find out
how quickly they can mobilize to undertake this work and to find out to how long it will take to
install the system. I will be in court Monday morning and in deposition Monday afternoon,
Accordingly, I am sending you this information now and I will provide the timing information as
soon as I receive it. I do not have the DA's email so please forward this to her.

Very truly yours,

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112

Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this email is confidential and may be subject to the attorney-cilent
or work product privileges. If you are not the intended recipient or the person named above as
the recipient, any disclosure, re-transmission, or other distribution is strictly prohibited. If you

receive this email transmission in error, please immediately notify the sender at "jsl@svlg.com”
and delete this email message from your system.

12/4/2003
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Drogos Donna Env Health

From: Pat Hoban [PatHoban@msn.com]

Sent:  Monday, September 22, 2003 8:22 AM

To: Jeff Lawson; ddrogos@co.alameda.ca.us

Cce: alphacat2000@aol.com; Lisa Tornquist; Pat @ work

Subject: Re: Carbon Filtration System for 3004 Andrade Road - T-Bear Ranch

I will be working at home today (Monday, Sept-22). If I can be of any assistance expediting
approval of the water filtration system, please email me at PatHoban@msn.com or call me én my
cell (831.254-7022).

Sincerely,
Pat Hoban
Weber, Hayes and Associates

----- Original Message --—-

From: Jeff Lawson

Sent: Friday, September 19, 2003 6:18 PM

To: ddrogos@co.alameda.ca.us; PatHoban@msn.com

Cc: alphacat2000@aol.com; Lisa Tornquist

Subject; Carbon Filtration System for 3004 Andrade Road - T-Bear Ranch

Donna,

Enclosed please find the proposal for the installation of a carbon filtration system for the T-Bear
Ranch, In response to recommendations by Pat Hoban of Weber, Hayes & Associates, Mr, Kelsoe
will test the well and test the carbon filter system on the schedule that Weber, Hayes
recommends. You will see from the attached copy of an e-mail from Pat Hoban that he is
recommending that the T-Bear Ranch property owner sign the Access Agreement that I had
previously provided to Helyn Hayes. 1 have left a voicemail and sent a fax to Culligan to find out
how quickly they can mobilize to undertake this work and to find out to how long it will take to
install the system. I wiil be in court Monday morning and in deposition Monday afternoon.
Accordingly, 1 am sending you this information now and I will provide the timing information as
saon as I receive it. I do not have the DA's email so please forward this to her.

Very truly yours,

Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Third St., Ste, 900
San Jose, CA 95112

Phone: 408-286-6100x3023
Fax: 408-286-1400

Web Page www.svlg.com

The information contained in this emait is confidential and may be subject to the attorney-client
or work product privileges. If you are not the intended recipient or the person named abgve as
the recipient, any disclosure, re-transmission, or other distribution is strictly prohibited. If you

12/4/2003



Page 2 of 2
® ®

receive this email transmission in error, please immediately notify the sender at "jsl@svlg.icom"”
and delete this email message from your system.

12/4/2003
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vg State Water Resources Control Board

Office of Chief Counsel

Gray Davis

w"‘;:?:",,?,;f};f kox 1001 I Street, 22™ Floor, Sacramento, Califorma 95814 Governor
Environntental P.O Box 100, Sacramento, California 95812-0100
Protection (916) 341-5161 ¢ Fax (916)341-5199 ¢ www.swrch.ca.gov

The energy challenge fucing Califormiais veal. Every Califorman needs to take immediate action to reduce energy consumplion.
For a Iist of simple ways you can reduce demand and cut your energy costs, see our website at www.swreb.ca. gov.

1 .
September 10, 2003 Alomeda Counly
SEP 10 2003

CERTIFIED MAIL Environimental Heatth

Mr. Jeffrey S. Lawson

Silicon Valley Law Group
152 N. Tinrd Siceet, Suite 900
San Jose, CA 95112

Dear Mr. Lawson;

PETITION OF MURRAY KELSOE (USTCF CLAIM 17309), 3004 ANDRADE ROAD,
SUNOL, CALIFORNIA: COMPLETE PETITION
SWRCB/OCC FILE UST - 208

This is to confirm receipt of the above-cited petition on August 28, 2003. The petition is
complete pursuant to the requirements of the California Code of Regulations, title 23, section
2814 et seq.

You will be advised of all proceedings connected with the petition. If you have any questions
about this matter, please contact me at (916) 341-5184.

Sincerely,

"Hﬁﬁ?a(ia _(1 Ketu

Kathleen A. Keber
Senior Staff Counsel

cc:  Mr. Murray Kelsoe J(s Donna Drogos
229 Tewksbury Avenue Alameda County Health Care
Point Richmond, CA 94801 Services Agency

1131 Harbor Bay Parkway
Alameda, CA 94502-6577

California Environmental Protection Agency

Q’?} Recycled Paper



SILICON VALLEY LAW GROUP Alomeda County

A LAW CORPORATION .
I 772000

TO-: Ms. Barbara L. Evoy Emvirenimenial Heclth

Chief of the Division of Financial Assistance

SWRCB

P.O. Box 100

Sacramento, CA 95812-0100
FROM: Lisa Tornquist, Paralegal to Jeff Lawson
DATE: August 25, 2003
RE: Petition of Murray Kelsoe

ENCLOSED PLEASE FIND: PETITION FOR BOARD REVIEW OF FINAL
DIVISION DECISION [23 C.C.R. §2814.2]

___ FOR YOUR INFORMATION

" FOR YOUR REVIEW

__ FOR YOUR FILES s

IN ACCORDANCE WITH/)fdﬁR REQUEST

PLEASE REVIEW AND COMMENT

PLEASE CALL UPON RECEIPT TO DISCUSS

PLEASE HANDLE

PLEASE FILE AND RETURN CONFORMED COPY

OTHER:

10069864
152 N, 1 hird Street, Suice 900 ¢ San Jose, CA 95112 » Tel: {408) 286-6100 » Facsimile: (408) 286-1400 « www.svllg.com
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley Law Group

152 N. Third Street, Ste, 900

San Jose, Ca 95112

Telephone: (408) 286-6100

Facsimile: (408) 286-1400 Alomeda County
Attorneys for Petitioner RED 3 2008
Murray Kelsoe

Enviicnimontial Healih
STATE WATER RESOURCES CONTROL BOARD |

CLEAN WATER PROGRAM

In Re: ) USTCF Claim No.: 017309

) :
Petition of MURRAY KELSOE ) PETITION FOR BOARD REVIEW OF FINAL

) DIVISION DECISION -

) [23 C.C.R. §2814.2] |

)

)

Oral Argument Requested

Associated Papers:
Final Division Decision

Declaration of Murray Kelsoe

Declaration of Rusty Reinhardt

Declaration of Jeffrey Lawson

 INTRODUCTION
This petition raises substantialﬁissues that are appropfiate for, and require review by, the State

Water Resources Control Board'/(SWRCB). The site is a high priority site in Alameda County. The
issue of compliance with past permit requirements has been the source of previous SWRCB decisions
and an amendment to the Underground Storage Tank Cleanup Fund (“Fund”) statute in 1993 icreating a
permit waiver. The scope of the permit requirement, and in particular, the retroactive scope oéf the
permit requirement is important and has not been determined by the SWRCB since the permit waiver
was enacted. Secondly, the SWRCB needs to determine whether a past failure to have an USiT permit
forever bars an operator from eligibility despite subsequent compliance, justifiable reliance 0:‘:1 the Fund

for Financial Responsibility, and payment of all fees to the Fund. Finally, the SWRCB shouléi consider

whether Claimant’s and Alameda County’s reasonable and justifiable reliance on the Fund’s f:inancial

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
-1-
10068792
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Responsibility guidance justify a finding of eligibility in this case under the principles of estoﬁ)pel.
Petitioner requests a hearing to present oral argument. The impact of the SWRCB de&ision will
determine whether or not petitioner will be financially ruined at a point in his life where he ha;s no time
to start over. It also will determine whether the site is cleaned up since no other source of funds to clean
up the site exists. Under these circumstances it is important that the issues be fully developed% and that
can only be done with oral argument.
(1) Service of the petition: The petition was served on Mr. Arthur G. Baggett, Jr., Chairman
of the SWRCB, with copies to Mr. Craig M. Wilson, Chief Counsel, and Ms. Earbara L.
Evoy, Chief of the Division of Financial Assistance at SWRCB, P.O. Box 100,;
Sacramento, CA 95812-0100,
(2)  Name and address of the Petitioner: Murray Kelsoe, 3004 Andrade Road, Sunol, CA
94586.
(3)  Date Petitioner received the Final Division Decision: Counsel for Petitionezjf received
the Final Division Decision on August 7, 2003.
(4) A copy of the Final Division Decision is attached hereto as: Attachment A.
(5) Explanation of why Claimant believes the Final Division Decision is erroneous,
inappropriate or improper:
Preface
The Chief of the Division of Fi’nancial Assistance (“Ijivision Chief”) issued a decision holding
that Murray Kelsoe’s Claim to the Underground Storage Tank Cleanup Fund (“Fund”) was ineligible
primarily on the grounds that Mr. Kelsoe had not complied with the UST permit requirements as
required by section 25299.57(d)(3)(A)."
W

' In the Final Division Decision the Division Chief raised an entirely new ground for denying eligibility.
That reason is that Mr. Kelsoe was in violation of the permit requirement when his tanks were unused
from 1998-2002. However, that argument is without merit. First, it is raised too late. Second, Alameda
County is the enforcement agency, Alameda County was well aware of the status of the site and did not
issue a notice of violation or any orders. Third, there is no record regarding the understandings between
Claimant and Alameda County during that period and therefore no basis for any findings on this issue.

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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10068792
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To be eligible, the Claimant is only required to be in compliance with Section 25299.3i1 [the
financial responsibility requirement] and the permit requirements of Chapter 6.7 (commencing with
Section 25280) prior to filing a claim with the Fund. Mr. Kelsoe has been in compliance withihis permit
requirements and financial assurance requirements since 1994. Mr. Kelsoe relied on the financial
responsibility provisions of the Fund since 1994 and there is nothing in the Financial Responsibility
Form to put him on notice that the Fund would not perform in accordance with its representatli’,ons in that
form. Alameda County also relied on the Fund’s Financial Responsibility commitment in grarélting Mr.
Kelsoe his permit.

Permanently barring UST operators from the Fund for past non-compliance with permiit
requirements unrelated to a release was never the intention of either the drafters or the sponsors of the
Barry Keene Underground Storage Tank Cleanup Trust Fund Act of 1989 (“Act”). In this case, M.
Kelsoe came into permit compliance in 1994. Since 1994, Mr. Kelsoe has paid all past and current
underground storage tank fees and used the cleanup Fund for Financial Responsibility. Now when a
release is discovered in 2002, the Fund points to an unrelated permit problem that was cured almost ten
years earlier as grounds to reject the claim. Contrary to the Division Chief’s decision, the Fund does
provide coverage in this circumstance.

FACTS

The facts presented herein were uh&isputed by the Division Chief in her opinion. In 1983, Mr.
Kelsoe became the owner and operator of the Sunol Tree Gas Station at 3004 Andrade Road, Sunol,
California. In December of 19§-’i, he replaced the existing UST’s with six new fiberglass tanks, new
piping and new dispensers. In 1985, Alameda County did not have an underground storage tapk permit
program. Subsequently, Alameda County began implementing an UST program, but despite rjegular
government inspection, Mr. Kelsoe did not become aware of the County permit requirement yntil 1991.
Up until that time, he believed that his Bay Area Air Quality Management District permit was sufficient.
(Declaration of Kelsoe paragraphs 3 &4.) There is no evidence that the Claimant had any intent to
intentionally avoid the permit requirement or fees prior to January 1, 1990. |

In 1991, the County of Alameda issued Notices of Violation to Mr. Kelsoe. In 1994, the

Alameda District Attorney commenced an enforcement action. In December of 1994, the Sunol Tree

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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Gas Station was brought into UST permit compliance. Mr. Kelsoe also began using and relyinjg on the
Fund for financial responsibility in 1994. (Declaration of Kelsoe paragraph 11.) The Financial
Responsibility Form was filled out and submitted to Alameda County and on that basis Alameda County

issued Mr. Kelsoe his UST permit. Shortly thereafter, the enforcement action was settled pursuant to a

IStipulation and Modified Judgment. In addition, Mr. Kelsoe paid over $30,000 in overdue UST storage

fees to bring his account current.

In January 1993 Mr. Kelsoe went bankrupt. In 1998 the station was closed. By 2002, Mr. Kelsoe
had the funds to install six new underground storage tanks. He upgraded and reopened the staﬁon in
December of 2002. At that time Mr. Kelsoe met all permitting requirements. In 2002, Alameda County
again issued the UST permit in reliance on Mr. Kelsoe meeting the Financial Responsibility
requirements through the Fund.

On April 12, 2002, five 15,000-gallon gasoline fiberglass USTs and associated piping were
removed from the site and disposed of at Ecology Control Industries (“ECI") in Richmond, Cjalifornia.
At that time, approximately 3,500 cubic yards of soil were excavated from around the USTs, and
approximately 176,000 gallons of hydrocarbon and Methyl Tertiary-Butyl Ether (“MTBE”) impacted
water was pumped from the excavation.

The discovery date of the release is long after Claimant came into compliance. An Underground
Storage Tank Unauthorized Release (lgak)l'/f Contamination Site Report was prepared on April 22, 2002.
The report was dated April 17, 2002 aﬁd the discovery date is shown as April 10, 2002. All these dates
are long after the Claimant 'carrié into UST permit compliance.

No leaks were ever detected in the tanks and no repairs were made. The tanks tested tight in
1995, 1996 and 1997. The tanks were taken out of service in 1998. There is absolutely no evidence of a
release prior to 1995. The tanks were less than 10 years old and tested tight in 1995. Leaking tanks do
not repair themselves; therefore since the tanks were tight in 1995, they had to be tight from 1}985-1995.
Health & Safety Code § 25299.57(d)(3)(C)(ii) allows prior UST tightness certification to be used to
show that permit compliance occurred prior to the release of contamination. In this case, the gvidence
shows the release occurred afier the tanks were properly permitted. The Division Chief argues that the

release “may” have occurred prior to 1995. However, that is simply speculation. There is no'evidence

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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that the release was that early and there is no requirement that Claimant disprove every specuf!ative
possibility to be Fund eligible. The key factor in a Fund application is the discovery date, an(:i that is
many years after Claimant obtained his permit.

To date, Mr. Kelsoe has spent over $95,000 investigating the release. At this point hisifunds are
exhausted. Furthermore, according to Ms. Donna Drogos, Alameda County LOP Program Ma:mager, this
is a high priority case because of the potential impact to rural water supplies. The Fund was c:reated to
ensure there are sufficient funds available to UST owners/operators to adequately respond to exactly this
type of event.

Discussion

1. The Purpose Of Fund Is To Protect Public Health and Safety, and the Environment

Denying coverage to a permitted gas station owner for not having a permit eight yearsf prior to
the discovery of a release does not achieve any legislative purpose; particularly when the denial results
in a MTBE plume degrading the Sunol Valley. In the findings and declarations of the Barry Keene
Underground Storage Tank Cleanup Trust Fund Act of 1989 (“Act”), the Legislature stated tﬂat the
purpose of the Fund is to protect public health and safety and the environment. Further, the législature
found that owners and operators of underground storage tanks could not find environmental i?mpairment
liability insurance and determined that the Fund should act to provide that insurance. Just as importantly,
the legislature determined that it is in the interest of the health and safety of the people of California for
the Fund to pay for corrective action vs/rhen there is not other }:overage available. Health & Saji’ety Code
$25299.10. (All statutory teferences hereafter refer to the California Health & Safety Code unless
otherwise noted.) The release at the Sunol Tree Gas Station is exactly the type of problem thé legislature
created the Fund to alleviate.

The Division Chief opines that the permanent elimination of eligibility to the Fund for a permit
violation many years prior to the release and long after permit compliance furthers the Legislbture’s
intent by providing an incentive for UST owners/operators to obtain their permits. However, that
argument ignores the fact that in this situation the Claimant has his permit so no further incentive is
required; and secondly, permit compliance prior to discovery of the release is still required under

Claimant’s interpretation of the statute so the incentive to obtain a UST operating permit is not

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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|, .
diminished. Further, no incentive will have any effect if the Fund’s position is a pre-permit failure is
|

permanently unfixable. No incentive can change the past. Indeed the Division Chief’s position creates a
disincentive to pay back fees because the Claimant basically is paying for insurance that he 1s barred
from using.

2. Claimant Meets the Eligibility Criteria Of §25299.57(d)}(3)(A).

A claim against the Fund is eligible if the Board finds that the claimant is currently inj

compliance with permit requirements for underground storage tanks, in compliance with the Einancial

Responsibility requirements of the Act, and the claimant has done so prior to discovery of a pfetroleum
release. Section 25299.57 provides:

(d) Except as provided in subdivision (j), a claim specified in subdivision
(a) may be paid if the board makes all the following findings:

(A) Except as provided in subparagraph (B), the claimant has complied
with Section 25299.31 and the permit requirements of Chapter 6.7
(commencing with Section 25280). [There is no dispute that the
Claimant has complied with this section and nothing in this
section looks back to a prior failure to have a permit. The
compliance has to be prior to a release otherwise there is no basis
for a claim.]

(B) All claimants who file their claim on or after January 1, 1994, [Which

Claimant did] and all claimants who filed their claim prior to that
date but are not eligible for waiver of the permit requirement pursuant
to the board regulations in effect on the date of the filing of the claim,
and who did not obtain or apply for any permit required by
subdivision (a)of Section 25284 by January 1, 1990, shall be subject
to subparagtaph (A) regardless of the reason or reasons that the
permit was not obtained or applied for. [This section does not apply
to Claimant because he did not file before 1994 and was never
subject to prior board regulations]
However, on and after January 1, 1994, the board may waive the
provisions of subparagraph (A) as a condition for payment from the
fund if the board finds all of the following:... [Here Claimant does
not need a waiver of subparagraph (A) because Claimant is in
compliance with that section.]

As explained above, §25299.57(d)(3)(A) is phrased in the current tense and does not look back
to failure to have a permit prior to the release. Secondly, the permit waiver criteria do not supercede the

current permit requirement of subparagraph (A). The permit waiver criteria of section

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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25299,57(d)(3)(B)(i-iii) only apply to claimants secking a permit waiver.

The Division Chief argues that we can ignore the tense of the section because f{ealth &
Safety Code §11 states that “the present tense includes the past and future tenses, . . .” But that is no
help at all. As discussed below the statute must be interpreted to implement the Legislature’s intent.
The Legislature wrote the statute using terms that have plain ordinary meaning. There is no indication
in the Legislative history to support an interpretation that the Legislature meant “any time in tile past
present or future” regarding the permit requirement. Such a reading would make nonsense of the
paragraph. If as the Chief suggests under Health & Safety Code §11 the word “has” includes the future,
then obtaining the permit in the future would be satisfactory. Rather than ignoring the dictionary
meaning, it would be better to apply the meaning that a layperson reading the statute would a;:;ply or
determining what the Legislature intended.

Although the statute does not use the word “currently” the meaning of “has” would neicessarily
mean currently having a permit. By requiring the claimant to have a permit the Legislature’s intent that
UST operators/owners have a permit is not undermined, rather the Legislature’s intent is furthered.
Secondly, the Claimant by having a permit, ensures that the permit’s precautionary measures élre met. A
permanent bar to eligibility, on the other hand, discourages ever obtaining a permit and thus frustrates
the implementation of the precautionary measures designed to minimize UST releases.

3. The Permit Waiver Is Only Aﬁplicable For A Failure To Obtain A Permit Byi1990.

The Division Chief claims thz{t/even though there is nb evidence that Claimant knowingly failed
to have a permit prior to 1990,)t’hat knowing failure to have a permit in 1991 permanently extihguishes
eligibility under 25299.57(d)(3)(B)(i). However, that is not what the statute says. Evenif the§ permit
waiver applied to Claimant, the knowing failure to obtain a permit only applies to a knowing failure to
obtain a permit prior to January 1, 1990. The permit waiver provision in §25299.57(d)(3)(B) bnly looks
back to past compliance with the permit requirement if it relates to a claim jumping problem x*lelated to
the initial passing of the Act in 1989. In other words, the permit waiver is only concerned about past
permit non-compliance for a pre-1990 permit failure and release.

i
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There is a disjunction rather than a conjunction in section 25299.57(d)(3)(B)(i). That gection

sfates:

The claimant was unaware of the permit requirement prior to January 1,
1990, and there was no intent to intentionally avoid the permit requirement
or the fees associated with the permit. [Emphasis added]

The language of this section only refers to knowing failure to obtain a permit prior to !January 1,
1990. This reading is consistent with the plain language of the statute and the legislative history of the
permit waiver. Both make clear that January 1, 1990 was a critical date. The concern about cfaim
jumping was critical in regard to the initial January 1, 1990 filing date. The intent requiremeﬂit in section
25299.57(d)(3)(B)(i) does not forgive a failure to have a permit only as it relates to a knowing failure to
have a permit prior to January 1, 1990. In this case Claimant did not intentionally fail to have; a permit
prior to 1990, and there is no evidence of a knowing failure until 1991.

Normal construction of the statutory language demonstrates that the knowing avoiding of the
permit requirement in §25299.57(d)(3)(B)(i) only applies to knowing failure to obtain a permit by 1990.
“And” is a conjunction connecting words or phrases expressing the idea that the latter is to be added to
or taken along with the first. Black’s Law Dictionary, 4" Edition, 1968. Black’s Law Dictionary goes on
to state, “The word “and” expresses a general relation or connection, a participation or accompaniment
in sequence, having no inherent meani‘ngls"t'anding alone but deriving force from what comes before and
after. ... its use implies that the connected elements must be grammatically co-ordinate, as where the
element preceding and succeediﬂg the use of the words refer to the same subject matter.”

Based on Black’s Law Dictionary definition of the word “and”; the “and” in §25299%(d)(3)(B)(i)
relates to a knowing failure to meet the permit requirement prior to January 1, 1990 and not to a permit
failure at anytime. Since there is no evidence that Mr. Kelsoe knowingly failed to obtain his UST
operating permit prior to 1990, there is no statutory authority for a permanent ban on his Fund
eligibility.

A.  The Fund Statute Distinguishes Between Pre-1990 Operations Without A Permit And

Subsequent Permit Lapses.

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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The legislative history makes clear that a knowing failure to have a permit is only 2 bejm for pre-
1990 permits and releases. There was no intent by the Legislative to forever bar an individual; from
access to the Fund for failure to have a permit sometime in the past. The legislature’s concern about a
claimant having a past permit was based around the question of whether a permit was in effect on
January 1, 1990. Why January 1990? That date was only important for the initial filing,

Permit compliance was a major concemn of one of the major sponsors of the Act - the California
Independent Oil Marketers Association. The Marketers were concerned that non-member UST owners
were operating without a permit, knew about or suspected releases, and were not taking corréctive
action. The Marketers believed that once the Fund was created in 1989, these unpermitted opérators
would immediately file for their permits and their claims would jump ahead of the Marketers’ members
who had properly complied with their permit requirements and were undertaking corrective dction.
(Declaration of Rusty Reinhardt.)

B. The Fund Originally Narrowly Interpreted Fund Eligibility.

Prior to 1994, there was no permit waiver in the Fund statute, instead the relevant sectiion dealt
only with the eligibility requirements for a valid claim on the Fund. Until 1994, section 2529!?.57(d)(3)
read, “The claimant has complied with Section 25299.31 [financial responsibility] and the permit
requirements of Chapter 6.7 (commencing with Section 25280).”

The Fund’s pre-1994 regulations clc'ﬁ/ered eligibility and permit waiver requirements at section
2811(a)(2). At that time, section 281 1(a)(2) provided, in relevant part, that in order to obtain
reimbursement from the Fund a’{claimant must have:

“,.. obtained any permit or permits required of the claimant pursuant to
Chapter 6.7, Division 20, of the California Health and Safety Code, or ...
filed a substantially complete application for such permit or permits, not
later than January 1, 1990, unless the claimant can demonstrate to the
satisfaction of the Division that obtaining any required permit was beyond
the reasonable control of the claimant or that under the circumstances of
the particular case it would be unreasonable or inequitable to require the
claimant to have filed an application for such a permit by January 1, 1990.
Any claimant who is excused from obtaining a permit or filing an
application pursuant to this subsection shall continue to pursue and obtain
any permits required by Chapter 6.75 with reasonable diligence...”
[Emphasis added]
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Importantly, the past permit requirement and permit waiver criteria were focused only on the
January 1, 1990 date. This is consistent with the sponsors concerns about unpermitted claimafnts jumping
over permitted claimants’ claims during the vital initial filing period. After the initial filing period for

the Fund, the only requirement became §25299.57(d)(3) - a current permit and financial responsibility.

C. Early State Water Resource Control Board Decisions Inconsistently Applied T}'hc Permit
Waiver Criteria. ‘

In 1993 the State Board issued a series of decisions interpreting the then existing perrﬁit waiver
provisions. Two decisions came down on the same day - January 21, 1993. The most import:int was
Petition of Lloyd Properties, Order No. WQ 93-1-UST, January 21, 1993. In that case, the Pétitioner had
an underground storage tank that had been installed in the 1950°s or 1960’s, The tank had beri‘;n taken out
of service in 1981, The tank was removed in December of 1990 in response to Petitioner being informed
by the fire department that even out of service tanks had to be removed. Contamination was discovered
during the tank removal. Petitioner made the very reasonable argument that they had not been notified of
the permit requirements prior to: 1990 and they were not aware of the permit requirements for an out of
service tank until August of 1990. Moreover, as soon as they became aware of the requiremeﬁts, they
acted promptly to remove the tank and remediate the site. The Board refused to exercise discretion to
deem the permit requirement unreasonable or inequitable under the circumstances and denieci the claim.
Importantly, Lloyd properties did not ha\"ré’ a current UST permit obtained prior to knowledgei ofa
release nor did they file a Fmanmai Responsibility Form.

In Petition of Chrzstensen Order No. WQ-93-3-UST, January 21, 1993, the PetttmnmL had used
two 800-gallon underground petroleum storage tanks untit 1975, at which time the tanks were pumped
dry and the use of the tanks terminated. In 1991, the City of Pinol ordered the Petitioners to remove the
tanks in order to allow the City to make certain street and frontage improvements. The Petiti&ners
promptly obtained a removal permit and removed the tanks. Contamination was discovered and they
petformed the appropriate remedial activities. Again, despite the Petitioners reasonable actioxéls, the
Board refused to exercise its equitable powers to allow application to the Fund. Christensen did not have
a current UST permit obtained prior to knowledge of a release, nor did they file a Financial

Responsibility Form.

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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Later that year in Petition of Wong, Order No. W(Q-93-6-UST, June 17, 1993, the Peti;tioner was
informed in June of 1990 that permits were required for the USTs. The Petitioner responded ﬁy
notifying the County that they would remove the tanks. The Petitioner did not obtain operating permits,
but did properly remove the tanks within a reasonable time. Importantty, the County advised the Fund
that the County would not normally issue a UST operating permit under these circurnstances.éThe Board
found that it would be inequitable not to provide coverage and the claim was allowed. The B(thd held
that the County inspected the site in 1987, 1988 and 1989 and had not informed the claimant of the
permit requirement, thereby waiving the permit requirement.

In Petition of Mission Mortuary, Order No. WQ-93-11-UST, August 19, 1993, the Board also
waived the permit requirement. Here the Petitioner had not been aware of the existence of thg
underground storage tank when it bought the property, When the Petitioner learned that there ' was an
underground storage tank on the property, Petitioner also discovered that it had been empty and
abandoned in the late 1940’s. Although no active measures had been taken to make the system
inoperable, the passing of time had made the pumping system non-operational. In 1991 in thei course of
a property sale, Petitioner had the tank removed. Contamination was detected and Petitioner sfpent
several hundred thousand dollars cleaning up the site. |

None of these cases required a UST owner who had met the permit and financial responsibility

requirements prior to discovery of the reléase to seek a permit waiver.

D. The Legislature Responded To The Board’s Ef\rratic Permit Waiver Decisions [:3 y

Enacting A New “Permit Waiver.”

In response to the unpredictable nature of the Board’s permit waiver decisions, the Legislature
acted in 1993 to liberalize the permit waiver requirement. Section 25299.57 was amended by Stats 1993
CH 432 Section 6(AB 1061), effective September 22, 1993. The new broader permit waiver i$ set forth

in Section 25299.57(d)(3):

(A) Except as provided in subparagraph (B), the claimant has complied
with Section 25299.31 and the permit requirements of Chapter 6.7
(commencing with Section 25280).

(B) All claimants who file their claim on or after January I, 1994, and all
claimants who filed their claim prior to that date but are not eligible for

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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waiver of the permit requirement pursuant to the board regulations in
effect on the date of the filing of the claim, and who did not obtain or
apply for any permit required by subdivision (a) of Section 25284 by
January 1, 1990, shall be subject to subparagraph (A) regardless of the
reason or reasons that the permit was not obtained or applied for.
However, on and after January 1, 1994, the board may waive the
provisions of subparagraph (A) as a condition for payment from the fund
if the board finds all of the following:

() The claimant was unaware of the permit requirement prior to
January 1, 1990, and there was no intent to intentionally avoid the
permit requirement or the fees associated with the permit.

(ii)  Prior to submittal of the application to the fund, the claimant has
complied with Section 25299.31 and has obtained and paid for all
permits currently required by this paragraph.

(iii) Prior to submittal of the application to the fund, the claimant has
paid all fees, interest, and penalties imposed pursuant to Article 5
(commencing with Section 25299.40) and Part 26 (commencing with
Section 501101) of Division 2 of the Revenue and Taxation Code for
the underground storage tank that is the subject of the claim.

(C)(i) A claimart exempted pursuant to subparagraph (B) shall obtain a
level of financial responsibility twice as great as the amount which the
claimant is otherwise required to obtain pursuant to subdivision (a) of
Section 25299.32.

(ii) The board may waive the requirements of clause (i) if the claimant can
demonstrate that the conditions specified in clauses (i) to (iii), inclusive, of
subparagraph (B) were satisfied prior to the causing of any contamination.
That demonstration may be made through a certification issued by the
permitting agency based on site and tank tests at the time of permit
application or in any other manner acceptable to the board. [Emphasis
added]

E. The Legislative History Of The Current Permit Waiver Shows That The

Legislature’s Intent Was Broad.
The permit waiver first appeared in the July 6™ 1993 Senate Amendment. When the p;ermit

waiver was originally to be placed in Section 25299.54(g), it provided:

Notwithstanding this chapter, a claimant who did not acquire a permit on
or before January 1, 1990, pursuant to the requirements of Chapter 6.7
(commencing with Section 25280) is eligible to receive an award if both
of the following apply:

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION
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(1) The claimant provides a certification to the board from the local
agency that the claimant has since obtained a permit, and, at the time the
permit was issued, there was no contamination from the prior operation of
the underground storage tank requiring corrective action.

(2) The claimant has paid all fees required to be paid pursuant to Section
25299.41.

The legislative analysis for the Senate Amendment dated August 26, 1993 analyzed the permit
waiver as follows:

4. Tank owners or operators who did not apply for a permit for their tank
before January 1, 1990 would be eligible for reimbursement from the
fund, provided that:

a. They were unaware of the permit requirement and had no intention of
avoiding permit requirement;

b. By the time they have submitted application to the fund they have
obtained a permit and paid all fees required to be paid by permittees;

c. They have paid a higher matching fee ($20,000 instead of $10,000).
This requirement may be waived if the claimant can demonstrate that
the conditions of “a” and “b” were satisfied prior to causing any
confamination, [Emphasis added]

It is clear from the Legislative analysis and the language of the statute, as amended, that the
intention of the current permit waiver was Etill to deal with the pre-1990 claim jumpers, and there was
no intent to bar eligibility for post 1996 failure to have a perfﬁit.

The relevant permit wal:'\'}er sections of the bill did not change throughout the month of August
1993. In September of 1993 the bill was enrolled with the relevant portion placed in the langufage that
eventually was finalized in the statute. The bill was chaptered on September 24, 1993,

The final bill analysis dated September 3, 1993 shows concurrence by the House and t]:'he Senate
Amendments. It is apparent that the rewrite of the section from the Senate Amendment to its ﬁnal form
was administrative and not designed to change the Senates’ intent.

In conclusion, the Legislative intent is clear, the permit waiver is only relevant to claimants who

had a pre-1990 release and knowingly failed to have a permit before January 1, 1990. That was the

Legislature’s intent. The focus of its legislation was on the thousands of applications filed on the initial
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filing date. It is not applicable to Mr, Kelsoe’s situation. Mr. Kelsoe only needs to meet the ;basic
eligibility requirements of 25299.57(d)(3)(A).

F. The Fund Is Obligated To Implement The Fund Statute In A Manner That Efféctuates

The Legislature’s Intent.

(i) California Law requires finding the Legislative Intent.

To construe or interpret a statute the primary objective is to determine the legislative intent of the
enactment, all other rules of construction yield to this rule,

In the construction of a statute the intention of the Legislature ... is to be
pursued, if possible ...; Code of Civil Procedure Section 1839.

The primary rule of statutory construction, to which every other rule as to
interpretation of particular terms must yield, is that the intention of the
Legislature must be ascertained if possible, and when once ascertained,
will be given effect, even though it may not be consistent with the strict
letter of the statute. Marina Village v. California Coastal Zone
Conservation Commission (1976) 61 Cal. App. 3d 338, 392,

(ii) The Legislative Intent Must Be Followed Whether Or Not The Statute Is Ambiguous,
The United States Supreme Court has said:

But words are inexact tools at best, and for that reason there is wisely no
rule of law forbidding resort to explanatory legislative history no matter
how clear the words may appear on superficial examination. Harrison v.
Northern Trust Co. (1943) 317 U.S. 476, 479.

The courts resist blind obedience to the pﬁtative ‘plain meaning’ of a
statutory phrase where literal interpretation would defeat the Legislature’s
central object. Leslie Salt Co. v. S.F. Bay Conserv. And Develop. Comm.
(1984) 153 Cal. App. 3d 605, 614,

(ii1) The Legislature Is Presumed To Be Aware Of The Board’s Prior Decisions And The
Prior Law.

In addition, the Legislature is deemed to be aware of existing laws and
judicial decisions in effect at the time legislation is enacted and to have
enacted and amended statutes in the light of such decisions as have a
direct bearing upon them.” People v. Overstreet (1986) 42 Cal. 3d 891,
897.
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(iv) Chronology of Enactment Is Relevant In Interpreting A Statute.

After reviewing the language of the amendment and the events that led to
its passage, we are convinced that the electorate intended section 4 to
apply to school districts.... Arvin Union School District v. Ross (1985)
176 Cal. App. 3" 189.

In the present instance both the legislative history of the statute and the
wider historical circumstances of its enactment are legitimate and valuable
aids in divining the statutory purpose. California Mfrs. Assn. v. Public
Utilities Commission (1979) 24 Cal. 3d 836, 844.

The Legislative Counsel’s Digest is a proper resource to determine the
intent of the Legislature. (cites) Here the Legislative Counsel’s Digest
indicates unequivocally that the Legislature intended to change the law.
Five v. Chaffey Joint Union High School District (1990) 225 Cal. App. 3d
1548, 1555.

v) Statements by Proponents and Opponents:

Finally, the chairman of the State Bar subcommittee which was the driving
force behind revision of the challenge for cause statute, wrote in a
supporting memorandum: .... Woodman v. Superior Court (1987) 196 Cal.
App. 407, 414.

The statement of the sponsor of legislation are entitled to be considered in
determining the import of the legislation. Kern v. County of Imperial
{1990) 226 Cal. App. 3d 391, 401.

4. The Fund Is Estopped Fr;(nﬁ’i)enying Coverage Because Kelsoe Reasonably ﬁlelied On
The Fund’s Financial Responsibility Form. |

Mr. Kelsoe has compli'é'& with UST operating permit requirements. As part of working with the
local agencies, he obtained his Financial Responsibility from the Fund and paid his taxes. Nothing in the
forms drafted by the Fund put him on netice that he could not rely on the Fund. Moreover, in'a basic
American principle of fairness, Claimant has been paying UST fees for many years based up:fon the
requirements of the law and his expectation that those fees went to his benefit as a permitted ;tank owner
is reasonable. Basic fairness and the principles of estoppel prevent the Fund from reversing céurse now
in his hour of need by refusing to provide coverage.

The Division Chief attempts to avoid allowing eligibility under principle of estoppel on the

grounds that the Financial Responsibility Certification Form is a self certification form. But that ignores
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how estoppel works, Generally, a government entity is bound by the same rules of estoppel ttilat apply to
private individuals. Sagaser v. McCarthy (1986) 176 Cal. App. 3™ 288. There are many instané:es in
which an equitable estoppel will lay against the government where justice and right require it, Driscoll v.
Los Angles (1967) 67 Cal. 2" 297. Importantly, an estoppel may be invoked against a govermifnental
agency when it has the power to do that which it promised to do or that which it led the oppojsing party
reasonably and justifiably to believe that it would do. Merco Construction Engineers, Inc. v. Los Angles
Unified School District (1969) 274 Cal App.2™ 154. An important consideration is the degree of
seriousness of the impact or effect of the negligent conduct or advise on the claimant. Lee v. Board of
Administration (1982) 130 Cal.App.3™ 122. The essence of an estoppel is that a party to be es:;topped has
by conduct led another to do that which he would of not otherwise have done and that as a result thereof,
he has suffered injury. Sanguansak v. Myers (1986) 178 Cal.App.3™ 110. |

In this case, the Fund is estopped from denying Petitioner’s claim. The Fund set up a system that
induces operators of petroleum USTs to believe that as long as they are currently in compliance with
their operating permit and financial responsibility requirements, that they are eligible for coverage from
the Cleanup Fund. Attached as Exhibit A to the Declaration of Jeff Lawson is a copy of the Certification
of Financial Responsibility Form posted on the Underground Storage Tank Cleanup Fund website. The
Fund example form does not state that if a tank operator has been out of compliance with its ;f)ermit any
time in the past or had an intentional p}enﬁ'ixt violation that the Fund will not provide coverage: Rather, it
specifically provides that the UST operator certify “it is in cc;mpliance.” “Is” normally means “present.”
Black’s Law Dictionary, M'Thus “it is in compliance™ means current compliance only.

Similarly, attached as Exhibit B to the Declaration of Jeff Lawson is the Financial Resjponsibility
page from the Underground Storage Tank Cleanup Fund website. It states three requirements for the
Fund to be used as financial responsibility mechanism:

(1) Be the owner or operator of a petroleum UST;
(2) Be in compliance with applicable financial responsibility requirements; and
(3) Be in comphliance with UST laws and regulations.
The plain language the Fund posted on its webpage speaks only of current compliancé. Nothing

in the Fund’s language puts an owner or operator of petroleum UST on notice that a failure to comply
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with the permit requirement over eight years earlier would cause the Fund not to live up to tl';m financial
responsibility obligations. Whether the Form is a self certification form is irrelevant. The Fbrm and its
instructions are something claimant could reasonably and justifiably believe. Reliance on th«%;e Form and
its instructions has seriously harmed claimant. If the Form and the instructions had been acchrate
Claimant and the County would not have relied on the Fund for Financial Responsibility an& would have
obtained alternate Financial Responsibility or refused to issue a permit. In either case the ha;rm would
have been prevented.

CONCLUSION

To be eligible the Claimant is only required to have complied with Section 25299.31 i[the
financial responsibility requirement] and the permit requirements of Chapter 6.7 (commenciﬁg with
Section 25280) prior to filing a claim with the Fund. Claimant has met the eligibility requirexjnents.

Mr. Kelsoe has been in compliance with his permit requirements and financial respon:sibility
requirements since 1994. Mr. Kelsoe relied on the financial responsibility provisions of the E!und since
1994 and there is nothing in the Financial Responsibility Form to put him on notice that the Fund was
not prepared to live up to its obligations under that program.

The release was not detected until 2002, eight years after Mr. Kelsoe came into compjliance, and
while he was in the praiseworthy activity of upgrading his underground storage tanks. The pﬁor tank
testing certifications show that the rel;:as’é:/occuned after Claimant was properly permitted. |

There are no other funds ?.vail/able for the cleanup ofthe groundwater contaminated by MTBE in
the Sunol Valley. Denial of thIS claim will unfairly punish Claimant, the County of Alameda, the town
of Sunol and the nearby residences. Leaving this problem untreated is contrary to the intent of the
Legislature when it passed the Act.

(6) A statement describing how the Petitioner is damaged by the Final Divisifjon

Decision:

The Claimant is required to respond to Alameda County clean up directives. However, Claimant

relied on the Fund Financial Responsibility program to provide the resources to respond to this type of

contingency. Claimant does not have the Funds to pay for the cleanup. Therefore Claimant will likely go

bankrupt and Alameda County, which also relied on the Fund in granting the permit, will be stuck with
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potential damage to rural drinking water supplies.

(N A description of the remedy or outcome desired:

Claimant desires that the Fund find Claimant eligible because, at the time of the release and
filing of the claim, Claimant was in compliance with the UST permit requirements and met the Financial
Responsibility requirements; or alternatively, that the Fund is estopped from denying the claim because
Claimant reasonably relied on the Fund to provide financial responsibility. Finally, Claimant 1s eligible
for a permit waiver because he did not knowingly fail to have a permit prior to 1990.

For all of the above reasons, the Claimant respectfully requests to be found eligible.

Dated: August 25, 2003 Silicon Valley Law Group
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" JEFFREY S. LAWSON, ESQ.
d Attorneys for Petitioner
MURRAY KELSOE

Attachments: A. Final Division Decision
B. Declaration of Murray Kelsoe
C. Declaration of Rusty Reinhardt

D. Declaration of Je{ﬁ‘c"j( Lawson
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AUG -6 2003
CERTIFIED MAIL NUMBER: 7099-3220-0000-1879-4164

Mr. Jeffrey S. Lawson
Silicon Valley Law Group
152 N. Third Street, Suite 900
San Jose, CA 95112

Dear Mr. Lawson:

UNDERGROUND STORAGE TANK (UST) CLEANUP FUND (FUND); FINAL DIVISION
DECISION: CLAIM NUMBER 17309; FOR SITE ADDRESS: 3004 ANDRADE ROAD,
SUNOL

I have reviewed your letter dated July 3, 2003, submitted on behalf of Mr, Murray Kelsoe,
claimant to the Fund. In your letter you are requesting that I reconsider the Fund Manager
Decision dated May 12, 2003. The Fund Manager determined the subject claim ineligible for
placement on the Priority List because Mr. Kelsoe had not complied with the UST permlt
requirements as required by section 25299.57(d)(3)(A) of the Health and Safety Code'. The
Fund Manager also denied Mr. Kelsoe a waiver of the permit requirement.

You contend that at the time of the discovery of the unauthorized release and the filing of the |

Fund’s claim application Mr. Kelsoe: (1) was in compliance with the UST permit requirements;
and (2) had met the financial responsnblhty requirements. Therefore, he should be determined

eligible. . . .
After reviewing your arguments and the applicable Fund files, I must concur with the Fund
Manager Decision for reasons discussed below:

Site Background

Mr. Kelsoe acquired the site, Sunol Tree Gas Station, in 1983. In December 1984, he replaced
the existing USTs with six new fiberglass tanks, new piping and new dispensers. Mr. Kelsoe
filed for bankruptey in 1993, and in 1998, the station was closed. In 2002, Mr. Kelsoe gathered
the funds to install six new USTs. On April 12, 2002, during the removal of five of the existing
fiberglass USTs, contamination was discovered. On June 27, 2002, Alameda County Health
Care Services (County) issued a directive to assess the extent of the contamination. In
December 2002, the station was reopened.

' All slatutory references hereafter refer to the California Health & Safety Code unless otherwise noted.
California Environmental Protection Agency

Q’.gy Recyeled Paper AttaChment ——L
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Regulatory Background

The County began implementing its UST program in 1987 and, in 1988, notified all UST owners
of permitting requirements. Although Mr. Kelsoe states that he did not receive any notice at that
time, he did receive a “Notice of Violation’ from the County dated Aprif 24, 1991, informing :
him of the permitting requirements. On June 5, 1991, a “Second Notice of Violation™” was
issued. On August 12, 1994, the Alameda County District Attorney commenced

enforcement action. On October 4, 1994, Mr. Kelsoe obtained a five-year UST permit. On
December 19, 1995, Mr. Kelsoe entered into a “Stipulated and Modified Judgment” (People of
the State of California v. Murray Kelsoe); he was required, among other things, to comply with
the permitting requiremerits of the Health & Safety Code. M. Kelsoe was also required to pay a
substantial fine for civil penalties. '

Discussion
You contend the following;:

(1) The purpose of the Fund is to protect public health and safety, and the en vironment.
Denying Mr. Kelsoe’s Fund application does not achieve any legislative intent.

I agree that the primary goal of the Fund program is to help ensure the protection of public
health, safety, and the environment. However, the Legislature also intended that only UST
owners/operators that meet certain eligibility requirements may participate in the Fund. One (;)f
the eligibility requirements is that the claimant obtains a UST operating permit. This provides
incentive to tank owners and operators to operate their tanks in a manner that is protective to |
public health, safety and the environment:” Thus, the eligibility requirements are, in themselves,
one of the ways the Fund program meets its goal of protecting public health, safety and the
environment. .

(2) Mr. Kelsoe meets the eligibility criteria of section 25299.5 7(d)(3)(A).
Section 25299.57(d)(3)(A) states, in part:

“(d) Except as provided in subdivision (j), a claim...may be paid if the board
makes all of the following findings:”

“(3) (A) Except as provided in subparagraph (B) [Waiver criteria ], the claimant
has complied with Section 25299.31 [Financial responsibility] and the permit
requirements of Chapter 6.7 (commencing with Section 25280).”

You contend: “A claim against the fund is eligible if the Board finds that the claimant is
currently in compliance with permit requirements for underground storage tanks, in compliance

California Environmental Protection Agency
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with the financial responsibility requirements of the Act, and the claimant has done so prior to;
the discovery of the petroleum release.” You also contend: “...§25299.57(d)(3)(A) is phrased|jin
the current tense and does not look back to failure to have a permit prior to the release.”

I disagree with your contentions. First, with regard to the structure of the Health & Safety Code,
Section 11 states: ‘

“The present tense includes the past and future tenses; and the future, the

present.”
The applicable statute does not state that the claimant must be currently in compliance with the
permit requirements. In addition, it is not reasonable that a claimant needs only to obtain a
permit prior to the discovery of the unauthorized release, because: (1) It would undermine the :
UST statutes® and regulations, which require all UST owners/operators to obtain a permit; and
(2) As stated in the Fund Manager Decision, the requirements and responsibilities attached with
the acquisition of the permit include precautionary measures such as proper testing and |
monitoring to detect whether a release from the tank has occurred and to prevent any
contamination from spreading farther from the source of the release.

You also argue that, in this case, the unauthorized release occurred after the USTs were propeﬂy
permitted (1994). You state: :

“The tanks tested tight in 1995, 1996 and 1997. The tanks were taken out of '
service in 1998. There is absolutely no evidence of a release prior to 1995. The

tanks were less than 10 years old and tested tight in 1995. Leaking tanks do not
repair themselves; therefore since the tanks were tight in 1995, they had to be

tight from 1985-1995." =~ \

| cannot agree with your argumént. The fact remains that contamination was discovered in April
2002. You state that the USTs tested tight in 1995. 1996 and 1997. In addition, the station was
not in operation for approximately four years (1998 to April 2002, when the USTs were |
removed). During this four year period, in accordance with section 25298(a)’, (1) all permitting
requirements, including tightness testing, should have continued; or (2) the USTs must have heen
properly closed. Therefore. if the USTs tested tight in 1995, 1996 and 1997, as you state, and the
USTs were in permit compliance, pursuant to section 25298(a) from 1998 to 2002, it may be
concluded that they leaked sometime prior to 1995, when they were not regulated. Further, tank

? Section 25284(a) (1) states, in part: *...no person may own or operate an underground storage tank unless a permit
for its operation has been issued by the local agency to the owner or operator of the tank, or a unified program ‘
facility permit has been issued by the local agency to the owner or operator of the unified program facility on which

the tank is located.
' Section 25298(a) discusses abandonment, closure, and temporary cessation of USTs.

Calitornia Eavironmental Profection Agency
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tests are only a screening tool, and are not intended to conclusively determine that a release is not
oceurring. -

(3) The permit waiver is only applicable for a failure to obtain a permit by 1990.
With regard to the permit waiver, section 25299.57(d)(3)(B) states, in relevant part:

“All claimants who file their claim on or after January 1, 1994...and who did not
obtain or apply for any permit required by subdivision (a) of Section 25284 by
January 1, 1990, shall be subject to subparagraph (A) [25299.57(d)(3)] regardless
of the reason or reasons that the permit was not obtained or applied for. However,
on and after January 1, 1994, the board may waive the provisions of subparagraph
(A) as a condition for payment from the fund if the board finds all of the
following:

(i) The claimant was unaware of the permit requirement prior to January 1,
1990, and there was no intent to intentionally avoid the permit requirement or the
fees associated with the permit.

(ii) Prior to submittal of the application to the fund, the claimant has complied
with Section 25299.31 and has obtained and paid for all permits currently
required by this paragraph

(iif) Prior to submittal . application to the fund, the claimant has paid all
fees, interest, and penalties imposed pursuant to Article 5 (commencing with i
Section 25299.40) and Part 26 (commencing with Section 50101) of Division 2 of
the Revenue and Taxation Codé for the underground Storage tank that is the
subject of the claim.”

Your letter contains a lengthy discussion on the applicability f the permit waiver. You contend
that the waiver is only applicable to the failure to obtain a permit prior to January 1, 1990.
However, regardless of whether the failure to obtain was pre-1990, or post-1990, Mr. Kelsoe |
would not be eligible. In this case Mr. Kelsoe was informed of the permit requirement in April
1991, and June 1991. He eventuaily obtained the permit in October 1994. Assuming that

Mr. Kelsoe was unaware of the permit requirement prior to January 1, 1990, the waiveris
applicable (if other criteria are met} up until January 1, 1990. However, since Mr. Kelsoe did not
obtain a permit until October 1994, almost five years later, he is not in compliance with the '
permit requircment, pursuant to section 25299.57(d)(3)(A). Further, if the waiver were to be !
available beyond January 1. 1990, Mr. Kelsoe would still not be eligible because, although he
was unaware of the permit requirement prior to January 1, 1990, he became aware of the |
requirement in April 1991, and still did not obtain a permit, which violates section
25299.57(NH(3)BY1)

Caliternia Environmental Protectionn Agency

~
S Recveled Puper



AUG -6 2003

Mr, Jeffrey S. Lawson -5-

(4) The Fund is estopped from denying coverage because Mr. Kelsoe reasonably relied on the
Fund’s financial responsibility form.

You contend that Mr. Kelsoe has been in compliance with the permit requirements and the
financial responsibility requirements since 1994 and there is nothing in the “Certification of
Financial Responsibility” form (Certification Form) to put him on notice that the Fund would not
perform in accordance with its representations noted on the form. Specifically, the Certification
Form states: !

“If you are using the State Fund as part of your demonstration of financial
responsibility, your execution and submission of this certification also certifies
that you are in compliance with all conditions for participation in the Fund.”

Financial responsibility is a federal requirement and is enforced by the local regulatory agency.
All UST owners/operators must demonstrate, to the local regulatory agency, that money will be
available if corrective action is required due to an unauthorized release from their UST. In ‘
addition, all claimants to the Fund must demonstrate evidence of financial responsibility. The.
form “Certification of Financial Responsibility” is utilized by many UST owners as a means 10
self-certify that that they are in compliance with the financial responsibility requirements. The!
local regulator generally accepts this form provided that all other UST requirements, for whichl it
has authority, have been met. The local regulatory does not have authority to administer or
enforce requirements imposed by law for participation in the Fund.

In this case. Mr. Kelsoe executed the Certification Form on December 28, 1994, and since he Had
recently obtained the required permit, the County accepted his self-certification and deemed him
in compliance with the financial responsibility and the permiiting requirements. Although

Mr. Kelsoe may be in compliance (as of 1994) with the County’s requirements. he has not met
the conditions for participation in thé Fund, specifically, the permit requirement as discussed |
above. s

In addition, Fund regulations require a tank owner or operator at all times to maintain eligibility
to the Fund in order to use the Fund to demonstrate financial responsibility for taking corrective
action. (California Code of Regulations, title 23, section 2808.1(a).) Therefore, since Mr. Kelsoe
is not eligible to the Fund, he may not use the Fund to demonstrate compliance with federal
financial responsibility requirements and he must use one of the other financial responsibility :
mechanisms specified in the federal regulations.

Conclusion / Summary
The Fund was established to aid in the protection of public health, safety and the environment,

One way in which this goal is accomplished is to assist UST owners/operators with the cleanup
of petroleum contamination, which resulted from an unauthorized release from their UST.

Californiz Environmental Protection Agency
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Another way this goal is accomplished is by establishing eligibility requirements. Compliance
with these requirements will also aid in the protection of public health, safety and the :
environment.

Mr. Kelsoe was not in compliance with the permit requirements of Chapter 6.7 (commencing
with section 25280). Such compliance is required for participation in the Fund pursuantto
section 25299.57(d)(3)}(A).

Although you contend that the release occurred after Mr. Kelsoe was properly permitted, this has
not been demonstrated. In fact, based on the history of the site (tightness testing, USTs closed
for four years) it is reasonable to conclude that the release occurred prior to the time that the
USTs were permitted.

Although, in 1994, Mr. Kelsoe relied on the County’s acceptance of the “Certification of
Financial Responsibility” form that all Fund requirements were met, the form is a “self-
certifying’ document and it is Mr. Kelsoe’s sole responsibility to assure that he meets the
eligibility requirements. .
With regard to financial responsibility, Mr. Kelsoe is not eligible for the Fund; therefore, he may
not use the Fund to demonstrate compliance with federal financial responsibility requirements,!

Decision

Based on the above discussion: (1) I must uphold the Fund Manager Decision of May 12, 2003.
Mr. Kelsoe is ineligible for participation in the Fund for this claim due to failure to comply wijth
the permit requirement of section 25299.57(d)(3)(A). (2) Mr. Kelsoe is not entitled to a waiver

of the permit requirement. (3) Mr. Kelsoe may not use the Fix\nd as a basis for demonstration of
financial responsibility.

If you disagree with this Final Division Decision, you may file a petition for review by the Staite
Water Resources Control Board (SWRCB). The petition must be received by the SWRCB
within thirty (30) days from the date of the Final Division Decision, as provided in Title 23,
Chapter 18, Article 5 of the California Code of Regulations. Your petition must be sentto
Mr. Arthur G. Baggett, Jr., Chairman of the SWRCB, with copies to Mr. Craig M, Wilson, Chief
Counsel, and Ms. Barbara L. Evoy, Chief of the Division of Financial Assistance, at the

following address:

State Water Resources Control Board
P.0. Box 100
Sacramento, CA 95812-0100

California Environmental Protection Agency
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A petition to the SWRCB must include, at a minimum: (1) the name and address of the
petitioner; (2) a copy of the Final Division Deciston that the SWRCB is requested to review;

(3) an explanation why the petitioner believes the Final Division Decision is erroneous,
inappropriate, or improper; (4) a statement describing how the petitioner is damaged by the Final
Division Decision: and (5) a descnption of the remedy or outcome desired.

If the SWRCB does not receive a petition for review within thirty (30) days from the date of this
letter, this Final Division Decision is final and conclusive.

If you have any further questions, please call me at (916) 341-5632, or if you have questions |
specific to your claim, please call Mr. Steve Parada (916) 341-5733. ‘

Sincerely,

Y MD(/ 2
4 ) L
i  Barbara L. Evoy,'Chief

ivision of Financial Assistance

cc: Mr. Murray Kelsoe
229 Tewksbury Avenue
Point Richmond, CA 94801

Ms. Donna Drogos

Alameda County Health Care Serv1ces Agency

1131 Harbor Bay Parkway )

Alameda, CA 94502-6577 |

California Environmental Protection Agency
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley Law Group

152 N. Third Street, Ste, 900

San Jose, Ca 95112

Telephone: (408) 286-6100

Facsimile: (408) 286-1400

Attorney for Petitioner
Murray Kelsoe

STATE WATER RESOURCES CONTROL BOARD

CLEAN WATER PROGRAM
In Re: )  USTCF Claim No.: 017309 .
)

Petition of MURRAY KELSOE )  DECLARATION OF MURRAY KELSOE
) i
) |

I, Murray Kelsoe, declare:

1. I am the Claimant i‘n the above referenced maiter. If called as a witness I could and would
competently testify to following matters from my own personal knowledge.

2, In 1983, I purchased the Sunol Tree Gas Station at 3004 Andrade Road, Sunol,
California. In December of 1984, I replaced all the existing UST’s with six new fiberglass tanksl [ also
completely replaced the existing plpmg and mstalled new dispensers along with a tank leak eleotromc
monitor system. No contammatlon w’as discovered at that time. \

3. Prior to 1990, I did not know that an Underground Storage Tank operating pcrmit was
required from Alameda County. At that time [ believed that a Bay Area Air Quality Managemeht
District permit was all that was required. |

4. I was inspected by different agencies at least six times before 1990. In none of tl’Le pre-
1990 inspections did the inspectors inform me that I needed a County of Alameda permit. ;

5. Sometime in 1991, I was informed for the first time that a County permit was reéuired.
The reason I did not get a permit at that time is that [ was told that first [ needed to get the tanksé; tested.

|
In 1989 Chevron started zone pricing in October of 1989 (illegally charging me higher gas costs), the

earthquake of 1989 also hurt business, and also the fact that [ lost my Chevron brand in Dccemfi)er of

DECLARATION OF MURRAY KELSOE
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1991. As a result, my income was so diminished that [ had to file Chapter 11 in January of 199?;3,
fourteen months after losing the Chevron brand. I had no money to test any tanks. |

6. [ went bankrupt in January 1993.

7. The reason I did not obtain a permit prior to the Alameda County District Attomey
bringing an enforcement action in 1994 is that my trustee and her accountant controiled all monies. My
trustee finally gave permission to test the tanks in 1994 (while working with the County). My
bankruptcy release was in April 1997.

8. My trustee settled the enforcement action by the County of Alameda by settlemént
sometime in 1995. As part of that settlement I paid all back underground storage tank fees and taxes.
Since that date, [ have stayed current with my underground storage tank fees and taxes.

9. I shut down the gas tanks at the station on December 22, 1998. |

10.  InJuly of 2001, I had accumulated enough money to upgrade the tanks and reopécn the
Sunol Tree Gas Station. In April of 2002, I removed the old tanks pursuant to permit and instalfled six
new tanks and associated piping. At that time, I paid all my underground storage tank fees and ;taxes and
relied upon the Underground Storage Tank Cleanup Fund for my financial assurance. |

11.  From 1994, when I obtained my Alameda County underground storage tank pe@it,
through 1998 when I closed the USTs at the gtation, I relied on the Underground Storage Tank Cleanup
Fund Financial Responsibility Form. } |

12.  When I filled out the Ur;derground Storage Tank Cleanup Fund Financial Respoinsibility
form, I read it and it appeared to me that I was eligible for coverage. Moreover, I talked to vari«f;)us
regulators at Alameda County Environmental Health Services and they toid me that 1 needed to fill out
the Financial Responsibility Form. Nothing in the form or my discussions with Alameda Counéy
indicated that I would not be eligible for coverage under the Fund’s Financial Responsibility Pfrogram. I
relied on the Fund’s Financial Responsibility Program and it is my understanding that Alameda County,
in providing me with a permit, also relied upon the Fund providing Financial Responsibility foir my gas
station.

13. My bankruptcy estate was closed in April of 1997.

14,  To date, I have expended over $95,000 in responding to the release from the underground

DECLARATION OF MURRAY KELSOE
2
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storage tanks at the Sunol Tree Gas Station. The gas station is not very successful and I am una‘ble to
hire any employees. I work seven days a week, from 4 a.m. to 9 p.m. I have been informed that
petroleum cleanups involving MTBE are very expensive and 1 do not have the assets to undert;iake the
cleanup myself, Due to the Silicon Valley melt down and the post war syndrome coupled with%the fact
that I see 40,000 less cars per day on the freeway because of the Silicon Valley 149,000 job losses over
the last 2.5 years, my service station is not very successful. ‘

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct. |

2
Dated: June _, 2003

‘Murray Kelsoe

DECLARATION OF MURRAY KELSOE
3.
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley Law Group

152 N. Third Street, Ste, 900

San Jose, Ca 95112

Telephone: (408) 286-6100

Facsimile: (408) 286-1400

Attormney for Petitioner
Murray Kelsoe

STATE WATER RESOURCES CONTROL BOARD

CLEAN WATER PROGRAM
In Re: ; USTCF Claim No.: 017309
Petition of MURRAY KELSOE )  DECLARATION OF RUSTY RINEHART
) i
)

I, Rusty Rinehart, declarel:

1. I am an attorney licensed in the state of California. If called as a witness could and
would competently testify to following matters from my own personal knowledge.

2. [ have represented the California Independent Oil Marketers Association since tlhe middle
1980s. In 1988 I was involved in the lobbying efforts to create the Underground Storage Tank iCleanup
Fund. (UST Fund) The California Indegéndént il Marketers.{\ssociation was heavily involved in many
of the hearings related to the Fund leg'i’s!ation. ;

3. I worked closely /\/;vith the, lobbyist for the California Independent Oil Marketers
Association. | even attended some hearings before the California State Senate and the Assembly in
regard to the proposed UST Fund legislation. Moreover, I received regular reports from our lopb)fist in
regard to those hearings that { could not attend.

4, The California Independent Qil Marketers Association is comprised of approxijmately
450 independent petroleum marketers througheut California. When Federal legislation was passed in
1986 requiring those who owned or operated underground storage tanks containing petroleum ito have

minimum liability insurance requirements there was no insurance avatlable in California to meet this

DECLARATION OF RUSTY REINHARDT
1

Attachment _C-__




(g

LB ]

D00 s A

demand. In responsc to this requirement many businesses would simply have had to been shut 1dmm As
had been done in several other states, but not that successfully, was the devetopment of a UST LTank
Fund. Ina UST Tank Fund industry would pay into it on a product throughput basis thus crealting a
fund for which claims could bc made in the cvent there was a unauthorized relcasc. With minitum
deductible requirements, it would also satisfy the federal minimum insurance requirements. Th:anks in
large part to the independent sector of the industry such a program became law in California ini 1989;
with implementing rcgulations passcd by the SWRCB in 1991

5. The permit program in California was already in place when the UST Fund camie into
fruition by legislation passed in California in 1984. One of the principal requirements in achieviing
cligibility to the fund was the requircment that the owncr or opcrator have a valid permit in placc. The
rational being that those owners who had complied with the tank laws all along would be unfaifly
positioned for tank funds if they were competing with tank owners who purposefully ignored ttiie
cxisting tank laws. In addition there needed to be protection from thosc who ignorcd the paymeint of the
throughput fee. On the other hand it was recognized early on that many California counties simiply did
not have the funds or the personal experienced enough to set up a permitting program for UST’I?S. Thus
there was established in the law a “guasi amncesty” program ot waiver that aliowed those opcraiors carly
on in the UST Fund’s operation to show that/they exercised their best efforts to comply with the law but
circumstances beyond their reasonable goﬁfrol prevented them\ from doing so. This was also infended to
prevent a run on what was a limifud amount of funds trying to ;uldrcss an overwhelming numb(‘;r of
claims in the early 1990’s.

6. I do not believe it was the intent of the authors of the bill or its sponsors and supporters to
forcver bur un owner or vperator {rom pariicipation in the program if he miay have had permit problems
years ago but has mended those issues and has had a recent record of permitted operations. It h:ets also
been the intent of the program to fairly weigh ali the equities of a claim filed with the fund. If tjhe tank
owaeT Hds oblained its pemitit and et ils Gnancial responsibilily requircricnt priv o lvarming ;de
petroleum release, that is a strong equitable argument for allowing the tank owner participatiorf in the

UST Fund.

DECLARATION OF RUSTY REINHARDT
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7. Cinally, vie of the caabling declarations of the 1989 law was Lo prevent and uorfrccl
threats to public health and water quality through a comprehensive response program. Barring 4n
individual from access to the UST Fund for a permit violation that occurred years before discm}ery of

the release 1s 1ol consistent with the purposcs vl the UST Duiid,

I declare under penalty of perjury under the laws of the State of California that the foreéoing is

-3
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true and correct.

Dated: Junel9, 2003

Rusty R{fthart

DECLARATION OF RUSTY REINHARDT
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley Law Group ;
152 N. Third Street, Ste, 9500

San Jose, Ca 95112

Telephone: (408) 286-6100

Facsimile: (408) 286-1400

Attorneys for Petitioner

Murray Kelsoe
STATE WATER RESOURCES CONTROL BOARD
CLEAN WATER PROGRAM
In Re: ) USTCF Claim No.: 017309
) :
Petition of MURRAY KELSOE g DECLARATION OF JEFFREY S. LAWSON
) |

I, Jeffrey S. Lawson, declare:

1. I am an attorney liEensed in all state and federal courts in the state of California, I am the
attorney for Petitioner in the above referenced matter. If called as a witness 1 could competentl& testify
to following matters from my own personal knowledge.

2. Attached as Exhibit A to this fieclaration is a copy of the Financial Responsibility form
that [ downloaded form the Undergroun;l»S'{orage Tank Cleanup Fund website, on April 28, 2093.

3. Attached as Exhibit B fo this declaratton is a co\py of the Financial Responsibilifty page
that I downloaded form the Underground Storage Tank Cleanup Fund website on April 28, 20(;)3.

I declare under penalty of perjury under the laws of the State of California that the fore!going is

true and correct.

Dated: July 3, 2003 M/Z .
/ Jefféy S. Lawson

S S——

DECLARATION OF JEFFREY S. LAWSON
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EXHIBIT A

State of California For State Use Only ;
State Water Resources Control Board |
Division of Clean Water Programs . |
P.Q. Box 344212 |
Sacramento, CA 94244-2120

{Instructions on reverse side)

- CERTIFICATION OF FINANCIAL RESPONSIBILITY

fy FOR UNDERGROUND STORAGE TANKS CONTAINING PETROLEUM

A lam reql.mcd to demonstrate Financial Responstbulity in the Required amounts as specified in Section 2807, Chapter 18, Div. 3, Tutle 23,5CCR:

500,000 dollars per occurrence ! million dollars annual aggregate
or AND or
D t million dollars per oégurrence D 2 million dollars annual aggregate ‘
£ ‘
— e ——
. I S , , . . . . . ‘
B. Make Believe €o™ hereby certifies that it is in compliance with the requirements of Section 28(?7,

{Name of Tank Ownar ar Operatod .. -
Arlicle 3, Chapler 18, Division 3, Title 23, California Code of Regulations.
The mechanisms used o demonstrate financial responsibiiity as required by Section 2807 are as follows:

C. Mechanism fMechanism Coverage . Caverage | Corrective | Third Party

Type Name and Address of Issuer Number Amount Periog Action Comp
sin] |
s E State UST Cleanup Fund: "L | N/A for $995,000 per State UST
tate UST Fund P.0O. Box 944212 "N rUST,CIeanup Occurrence and | Cleanup YES YES
Sacramento, CA 94244-2120 | Fund? . Annual Fund
Aggregate Continuous
Chief Financial Make Believe Co. ‘ N/A for this $5,000 per |
Officer Letiar 123 Tank Street mechanism | Occurrence and Annual YES YES
Fund City, CA 20001 'ﬂ\f Annual ]
RO Aggregate
Note: A
This is a sample certification of a petroleum UST owner or operator using the State Cleanup Fund as the
financial responsibility mechanism, in conjunction with the state alternative mechanism “Letter from Chief
Financial Officer.” For additionai information and requiréments refer to Title 23, Chapter 18, of the California
Code of Regulations and Chapter 7.75 of the California Heaith and Safety Code. ‘

Ao
Note: If you are using the State Fund as any part of your dermonstration of financial responsibility, your execulion and submrss}on of
this cartification also certifies that you are in compliance with all conditions for ga:(ticipation in the Fund. .

_—— T — : —
D. Facility Name Facility Address® .. -~Station #1
Make Believe Co. 123 Tank Street
Fund City, CA 90002
Facility Name Facility Address Station #2
Make Believe Co. 200 Site,ﬁgenue
Fund City; CA 90002
Facility Name Facility Address T
E. Signature of Tank Owner or Operator Date Name and Title of Tank Owner or Cperator
R haer, C‘ﬁ"—ﬂa‘ 7-3-95 Rhea Cycle - Owner
Signature of Witness or Notary Date Name of Witness or Notary
7-3-95 Tom Storage
CFR (Revised 04 95) FILE: Original - Local Agency Copies - Fucility/Site(s) i

Exhibit £+ _



Srate of California Far State Use Only
State of Water Resources Control Board
Diwision of Clean Water Programs

P.O. Box 944212

Sacramento, CA 94244-2120

(Instructions on reverse side)

CERTIFICATION OF FINANCIAL RESPONSIBILITY

FOR UNDERGROUND STORAGE TANKS CONTAINING PETROLEUM
—— = ~— ——— |
A. 1am required to demonstrate Financial Responsibility in the Required amounts as specified in Section 2807, Chapter 18, Div. 3, Title 23,CCR:

D 500,000 dollars per occurrence D 1 mullion dollars annuai aggregate
or AND or
[_—_] 1 million dollars per occurrence D 2 miltion dollars annual aggregate
B. hereby certifies that it is in compliance with the requirements of Section 2607,

(Namea of Tank Owner or Operalor)
Article 3, Chapler 18, Division 3, Title 23, California Code of Regulations.
The mechanisms usad to demonstrate financial responsibility as required by Section 2807 are as follows:

C. Mechanism Mechanism . Coverage Coverage { Comective Thill'd Party
Type Name and Address of Issuer Number Amount - Period Action - Comp

- 1S AT . . | .
Note: If you are using the State Fund as any part of your demonstration of financial responsibility, your execution and submission of
this certification also certifies that you aré in compliance with all conditions for participation in the Fund. 1

- — e ——————————————————————rrer
D. Faciity Name T Facility Address !
Facilty Name Facility Address
Facitity Name Facility Address ;
€. Signatre af Tank Owner or Operator Date Name and Title of Tank Owner or Operator |
Signature of Witness or Notary Date Name of Witness or Notary

CER {Revised 04 95 FILE: Original - Local Agency Copies - FacilitysSitels)



INSTRUCTIONS i

CERTIFICATION OF FINANCIAL RESPONSIBILITY

Please type or print information clearly. All UST sites owned or operated may be listed on one form, thetefore,
a separate certification is not required for each site. ‘

DOCUMENT INFORMATION

A. Coverage Required

B. Name of Tank Owner
or Operator

C. Mechanism Type

Name of Issuer

Mechanism Number

Coverage Amount

Coverage Period

Corrective Action

Third Party
Compensation

D. Facility
Information

E. Signature Block

Where to Mail certification:

Check the appropriate boxes.

Ful! name of either the tank owner or the operator.

Indicate which approved mechanism(s) are being used to show financial responsibiiityi either
as contained in the federal regutations, 40 CFR Part 280 Subpart H, Sections 280.93 through
280.107, or Section 2808.1 Chapter 18, Div. 3, Title 23, CCR (sec Financial Responsibility
Guide for more information). :

List all names and address of companies and/or individuals issuing coverage.

List identifying number for each mechanism used. Example: insurance policy number, Letter
of Credit number, eic., etc. If using the State Cleanup Fund, leave blank. ‘

Indicate amount of coverage for each listed mechanism. [f more than one mechanism is
indicated, totat must equal 100% of financial responsibility for each site.

Indicate the effective date(s) of atll mechanisms. State Cleanup Fund coverage is comifnuous
as long as you maintain compliance and remain cligible to participate in the Fund.

Indicate yes or no. Does the specified financial assurance mechanism provide coverag'c for
corrective action? It is a required coverage. If using the State Cleanup Fund, indicate “yes.”

Indicate yes or no. Does the specified financial assurance mechanism provide j
coverage for corrective action? [t is a required coverage. If using the State Cleanup Fpnd,
indicate “yes.”

Provide all facility and or sitc names and addresses.
Provide signature and date signed by tank owner or operator; printed or typed name arLd title

of tank owner or operator; signature of witness or notary and date signed; and printed or typed
name of witness or notary. (If notary signs please attach documentation.)

!

Please send original to your local agency(ies) [agency(ies) that issues the UST permits]. Keep a copy of the certiﬁcatior{ at each

listed site.

Questions;

If you have questions about fi

nancial responsibility requirements or about the Certification of Financial Responsibility form,

please contact the Stale Water Resources Control Board, Underground Storage Tank Cleanup Fund at (916) 341-5648.

Note: Penalties for Failure to Comply with Financial Responsibility Requirements: ‘
Failure to comply may result in: 1) jeopardizing claimant eligibility for the State Cleanup Fund, and 2) liability| for
civil penalties of up to $10,000 per day, per underground storage tank, for each day of violation as stated in Article 7,
Section 25299.76(a) of the California Health and Safety Code. :
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USTCF Homg . ,
General Information & In order for the Fund to be used as a financial responsibility mechanism, thellaw requ
Statistics claimant must (1) be the owner or operator of a petroleum UST, (2} be in compliance
u ulati applicable financial responsibility requirements, and (3) be in compliance W|th UST la
regulations. The Fund works closely with regulatory agencies to determine whether a
nancial R ili made a good faith effort to achieve compliance with the regulations and relles heavily
recommendation of the regufatory agency when evaluating eligibility.
Information °
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PROOF OF SERVICE

I, the undersigned, declare:

I am a citizen of the United States and a resident of the County aforesaid; I am over the agg
of eighteen years and not a party to the within action; my business address is 152 North Third
Street, Suite 900, San Jose, California, 95112. On the date hereinbelow, I caused to be scrved

_X _ atrue and correct copy X ___the original of the following:

PETITION FOR BOARD REVIEW OF FINAL DIVISION DECISION [23 C.C.R. §2814.2]

_X _ CERTIFIED MAIL I am "readily familiar" with this firm's practice of collection and
processing correspondence for mailing. It is deposited with U.S. postal service on
that same day in the ordinary course of business. I am aware that on motion of party
served, service is presumed invalid if postal cancellation date or postage: meter date
is more than one day after date of deposit for mailing in affidavit.

EXPRESS Placed in the United States mail at San Jose, Santa Clara County,
MAIL California, postage fully prepaid

FEDERAL Placed in a Federal Express facility
EXPRESS

PERSONAL Dehvered by hand to the Addressee
SERVICE

FACSIMILE Transmitted via facsimile transmission to the Addressees as notedtbelow

———

addressed to each of the following:

Original: ) Copies to:

Mr, Arthur G. Baggett, Jr. Mr. Craig M. Wilson
Chairman of the SWRCB p Chief Counsel

SWRCB . SWRCB

P.O. Box 100 P.O. Box 100

Sacramento, CA 95812- 0100 Sacramento, CA 95812-0100

Ms. Barbara L. Evoy

Chief of the Division of Financial Assistance
SWRCB |

P.O. Box 100

Sacramento, CA 95812-0100

I declare under penalty of perjury that the foregoing is true and correct. Exec;uted at San|

Jose, California, on Augustcdd , 2003.

_-_____.a

a N/aU (\M\Qmmﬁ g

Liga T t
/1}% omquis ( )

o

10069849
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Division of Financial Assistance
1001 I Street Sacramento, California 95814

Winston I, Hickox PO, Box 944212 Sacramento, California 94244-2 120 Rh
Secretary for (916} 341-5632 FAX(916)341-5806  www.swich.ca.gov/ewphome/ustef Gray Davis
Emarcnmental Governor

Profection the enerey challenge factng Catifornia is real. Every Californian needs 1o take immediate action 1o rediuce energy consumplion,
For a list of simple ways you can reduce demand and cut your energy costs, see our website af www.swreb ea.gov
R %
CERTIFIED MAIL NUMBER: 7099-3220-0000-1879-4164 %’%
51 3
S 2 .,
Mr, Jetfrey 5. Lawson %
Silicon Valley Law G 2, ¢, Q
Yy Law uroup @ 9 oCo
132 N. Third Street, Suite 900 % c-’%‘ ¢¢
San Jose, CA 95112 9,& s
o, |

Dear Mr. Lawson:

UNDERGROUND STORAGE TANK (UST) CLEANUP FUND (FUND); FINAL DIVISION
DECISION: CLAIM NUMBER 17309; FOR SITE ADDRESS: 3004 ANDRADE ROAD, |
STINOYT

I have reviewed your letter dated July 3, 2003, submitted on behalf of Mr. Murray Kelsoe,
claimant to the Fund. In your letter you are requesting that I reconsider the Fund Manager:
Decision dated May 12, 2003. The Fund Manager determined the subject claim ineligible for
placement on the Priority List because Mr. Kelsoe had not complied with the UST permlt
requirements as required by section 25299.57(d)(3)(A) of the Health and Safety Code', The
Fund Manager also denied Mr. Kelsoe a waiver of the permit requirement.

You contend that at the time of the discovery of the unauthorized release and the filing of tﬁe
Fund’s claim application Mr. Kelsoe: (1} was in compliance with the UST permit reqmrements
and (2) had met the financial responsibility requirements. Therefore, he should be determined
eligible.

After reviewing your arguments and the applicable Fund files, I must concur with the Fund|
Manager Decision for reasons discussed belo v

Site Background

Mr. Kelsoe acquired the site, Sunol Tree Gas Station, in 1983. In December 1984, he replaced
the existing USTs with six new ﬁberglass tanks, new piping and new dispensers. Mr. Kelsoe
filed for bankruptey in 1993, and in 1998, the station was closed. In 2002, Mr. Kelsoe gathered
the funds to install six new USTs. On April 12, 2002, during the removal of five of the ex15t1ng
fiberglass USTs, contamination was discovered. On June 27, 2002, Alameda County Health
Care Services (County) issued a directive to assess the extent of the contamination. In
December 2002, the station was reopened.

" All statutory references hereafter refer to the California Health & Safety Code unless otherwise noted, '
California Environmental Protection Agency ‘

r{f; Recycled Paper
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Regulatory Backgrozmd

The County began 1mplemr,ntmgj its UST program in-1987 arid, in 1988, notified all UST owners
of permitting rcqmremcnts Although Mr. Kelsoe states that he did not receive any notice at that
time. he did receive a “Notice of Violation’ from the County dated April 24, 1991, informing
him ot the permitting requirements. On June 5, 1991, a “Second Notice of Violation” was
issued. On August 12, 1994, the Alameda County District Attorney commenced

enforcement action. On October 4, 1994, Mr. Kelsoe obtained a five-year UST permit. On:
December 19, 1995, Mr. Kelsoe entered into a “Stipulated and Modified Judgment™ (People of
the State of California v. Murray Kelsoe) he was required, among other things, to comply with
the permitting requirements of the Healtlx & Safety Code. Mr. Kelsoe was also required to pay a
substantial fine for civil penalties. e

Discussion .
You contend the following:

(1) The purpose of the Fund is to protect public health and safety, and the environment.
Denying Mr. Kelsoe’s Fund application does not achieve any legislative intent.

I agree that the primary goal of the Fund program is to help ensure the protection of public
health. safety, and the environment. However, the Legislature also intended that only UST |
owners/operators that meet certain eligibility requirements may participate in the Fund. One of
the eligibility requirements is that the claimant obtains a UST operating permit. This provides
incentive to tank owners and operators to operate their tanks in a manner that is protectlve 1o
public health, safety and the environment, Thus, the eligibility requirements are, in themselVes
one of the ways the Fund program meets its goal of protecting public health, safety and the -
environment.

(2) Mr. Kelsoe meets the eligibility criteria of section 25299.5 7(d)(3)(4).
Section 25299.57(d)(3)(A) states, in part:

“(d) Except as provided in subdivision (j), a claim,..may be paid if the board
makes all of the following findings:”

“(3) (A) Except as provided in subparagraph (B) [Waiver criteria 1/, the claimant
has complied with Section 25299.31 [Financial responsibility] and the permit
requirements of Chapter 6.7 (commencing with Section 25280).”

You contend: “A claim against the fund is eligible if the Board finds that the claimant is
currently in compliance with permit requirements for underground storage tanks, in comphance

W

California Environmental Protection Agency

3
% Recyeled Paper



AUG - 6. 2003
Mr. Jelfrey 8. Lawson -3-

with the financial responsibility requirements of the Act, and the claimant has done so prior to
the discovery ol the petroleum release.” You also contend: “...§25299.57(d)(3)(A) is phrased in
the current tense and does not look back to failure to have a permit prior to the release.”

[ disagree with your contentions. First, with regard to the structure of the Health & Safety Code,
Section L1 states: :

“The present tense includes the past and future tenses; and the future, the
present.”
b ;

The applicable statute does not state that the claimant must be currently in compliance withithe
permit requirements. In addition, it is not reasonable that a claimant needs only to obtain a;
permit prior to the discovery of the unauthorized release, because: (1) It would undermine the
UST statutes” and regulations, which require all UST owners/operators to obtain a permit; and
(2) As stated in the Fund Manager Decision, the requirements and responsibilities attached with
the acquisition of the permit include precautionary measures such as proper testing and :
monitoring to detect whether a release from the tank has occurred and to prevent any
contamination from spreading farther from the source of the release.

You also argue that, in this case, the unauthorized release occurred after the USTs were properly
permitted (1994). You state:

“The tanks tested tight in 1995, 1996 and 1997. The tanks were taken out of

service in 1998. There is absolutely no evidence of a release prior to 1995, The
tanks were less than 10 years old and tested tight in 1995, Leaking tanks do not
repair themselves; therefore since the tanks were tight in 1993, they had to be .
tight from 1985-1995.” ,

{ cannot agree with your argument. The fact remains that contamination was discovered in Anril
2002, You state that the 1TJSTs tested tight in 1995, 1996 and 1997, Tn addition, the station was
N0t 1N Spa.ina o appicaanately four years (1998 to April 2002, when the USTs wete |
removed). During this four year period, in accordance with section 25298(a), (1) all permitting
requiremcats, including tightness testing, should have continued; or (2) the USTs must havej been
properly closed. Therefore, if the USTs tested tight in 1995, 1996 and 1997, as you state, and the
USTs werc in permit compliance, pursuant to section 25298(a) from 1998 to 2002, it may be
concluded that they leaked sometime prior to 1995, when they were not regulated. Further, tank

* Section 25284(a) (1) states, in part: *...no person may own or operate an underground storage tank unless a permit
for its operation has been issued by the local agency to the owner or operator of the tank, or a unified program
facility permit has been issued by the local agency to the owner or operator of the unified program facility on Wwhich
the rank is located.

¥ Section 25298(a) discusses abandonment, closure, and temporary cessation of USTs.

California Environmental Protection Agency
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tests are only a screening tool, and are not intended to conclusively determine that a release is not
oceurring, -

(3) The permit waiver is only applicable for a failure to obtain a permit by 1990.
With regard to the permit waiver, section 25299.57(d)(3)}(B) states, in relevant part:

“All claimants who file their claim on or after January 1, 1994...and who did not
obtain or apply for any permit required by subdivision (a) of Section 25284 by
January 1, 1990, shall be subject to subparagraph (A) [25299.57(q)(3)] regardless
of the reason or reasons that the permit was not obtained or applied for. However,
on and after January 1, 1994, the board may waive the provisions of subparagraph
(A) as a condition for payment from the fund if the board finds all of the
following:

(i) The claimant was unaware of the permit requirement prior to January 1,
1990, and there was no intent to intentionally avoid the permit requirement or the
fees associated with the permit.

(i) Prior to submittal of the application to the fund, the claimant has complied
with Section 25299.31 and has obtained and paid for all permits currently
required by this paragraph.

(iii) Prior to submittal of the application to the tund, the claimant has paid all
fees, interest, and penalties imposed pursuant to Article 5 (commencing with
Section 25299.40) and Part 26 (commencing with Section 50101) of Division 2 of
the Revenue and Taxation Code for the underground storage tank that is the
subject of the claim.”

Your letter contains a lengthy discussion on the applicability of the permit waiver. You contend
that the waiver is only applicable to the failure to obtain a permit piior to January 1, 1990,
However, regardless of whether the failure to obtain was pre-1990, or post-1990, Mr. Kelsoe
would not be eligible. In this case Mr. Kelsoe was informed of the permit requirement in April
1991, and June 1991. He eventually obtained the permit in October 1994. Assuming that

Mr. Kelsoe was unaware of the permit requirement prior to January 1. 1990, the waiver is
applicable (if other criteria are met) up until January 1, 1990. However, since Mr. Kelsoe did not
obtain a permit until October 1994, almost five years later, he is not in compliance with the
permit requirement, pursuant to section 25299.57(d)(3)(A). Further, if the waiver were to be
available beyond January 1, 1990, Mr. Kelsoe would still not be eligible because, although he
was unawate of the permit requirement prior to January 1, 1990, he became aware of the
requirement in April 1991, and still did not obtain a permit, which violates section
25299.57(d)3)(B)1).

Calitornia Environmental Protection Agency
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Another way this goal is accomplished is by establishing eligibility requirements. Compliance
with these requirements will also aid in the protection of public health, safety and the
environment.

Mr. Kelsoe was not in compliance with the permit requirements of Chapter 6.7 {(commencing
with section 25280). Such compliance is required for participation in the Fund pursuant to
section 25299.57(d)(3)(A).

Although you contend that the release occurred after Mr. Kelsoe was properly permitted, this has
not been demonstrated. In fact, based on the history of the site (tightness,testing, USTs closed
for four yeurs) it is reasonable to conclude that the release occurred prior to the time that the
USTs were permitted.

Although, in 1994, Mr. Kelsoe relied on the County’s acceptance of the “Certification of
Financial Responsibility” form that all Fund requirements were met, the form is a ‘self-
certifying’ document and it is Mr. Kelsoe’s sole responsibility to assure that he meets the
eligibility requirements.

With regard to financial responsibility, Mr. Kelsoe is not eligible for the Fund; therefore, he may
. . s ITIES e . |
not use the Fund to demonstrate compliance with federal financial responsibility requirements.

Decision

Based on the above discussion: (1) I must uphold the Fund Manager Decision of May 12, 2003,

Mr. Kelsoe is ineligible for participation in the Fund for this claim due to failure to comply with
the permit requirement of section 25299.57(d)(3)(A). (2) Mr. Kelsoe is not entitled to a waiver

of the permit requirement. (3) Mr. Kelsoe may not use the Fund as a basis for demonstration of
financial responsibility. |

If you disayree with this Final Divizior Decision, you way file a petition for review by the State
Water Resources Control Board (SWRCB). The petition must be received by the SWRCB
within thirty (30) days from the date of the Final Division Decision, as provided in Title 23,
Chapter 18, Article 5 of the California Code of Regulations. Your petition must be sent to

Mr. Arthur G. Baggett, Jr., Chairman of the SWRCB, with copies to Mr. Craig M. Wilson, Chief
Counsel, and Ms. Barbara L. Evoy, Chief of the Division of Financial Assistance, at the
{ollowing address:

State Water Resources Control Board

P.O. Box 100
Sacramento, CA 95812-0100

California Environmental Protection Agency
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SILICON VALLEY LAW GROUP

En\’ifonm{}niaf Hea"h A LAW CORPORATION

Jeffrey S. Lawson jsl@sylg.com

July 14, 2003

Via Facsimile & E-mail

Wes Wilkinson, Regulations Coordinator
State Water Resources Control Board
Division of Financial Assistance
Underground Storage Tank Cleanup Fund
P.O. Box 944212

Sacramento CA 94244-2120

Re:  Comment on Proposed Amendments to Fund Regulations
Dear Mr. Wilkinson:

This letter constitutes my comments on the State Water Resources Control Board
(SWRCB) proposed amendments to California Code of Regulations, Title 23, Division 3,
Chapter 18 (Fund Regulations). Currently, the Fund Regulations [2811(a)(2)(B)(i)] state that
certain claims are ineligible if a claimant has failed to comply with the permit requirements in
California’s Health & Safety Code Chapter 6.7 at any time. This section of the current and
proposed Fund Regulation'is not consistent with the statute or the legislatures’ intent.

Permanently barring UST operators from the Fund for past non-compliance with permit
requirements unrelated to a release was never the intention of the drafters or the sponsors of the
Barry Keene Underground Storage Tank Cleanup Trust Fund Act of 1989 (*Act”). Claimants
who have paid all past and current underground storage tank fees and used the cleanup Fund for
Financial Responsibility should be eligible. Otherwise, they are paying for coverage which they
do not receive.

To be eligible, the claimant is only required to be in compliance with Section 25299.31
[the financial assurance requirement] and the permit requirements of Chapter 6.7 {commencing
with Section 25280) prior to filing a claim with the Fund. The proposed section
2811(a)(2)(B)(2)a, is not consistent with the Health & Safety Code. The new Fund Regulations
should be modified to correct this inconsistency.

1. The Purpose Of Fund Is To Protect Public Health, Safety And The
Environment. ‘

Denying coverage to a permitted UST owner for not having a permit “at any time” does

not promote any legislative purpose. In the findings and declarations of the Act, the legislature
stated that the purpose of the Fund is to protect public health and safety and the environment.

152 N. Third Streec, Suite 900 * San Jose, CA 95112 « Tel: (408) 286-6100 » Facsimile. (408) 286-1400 * www.svlg.com



Alameda ¢
Wes Wilkinson Ounty

July 14, 2003 JUL 17 9003
Page 5 of 5

Environmeni*al Héaﬁh

Importantly, the past permit requirement and permit waiver criteria were focused only on
the January 1, 1990 date. This is consistent with the sponsors concems about unpermitted '
claimants jumping over permitted claimants’ claims during the vital initial filing period. After
the initial filing period for the Fund, the only requirement became §25299.57(d) - a current
permit and financial responsibility. The proposed regulatory language should clarify this issug.

Conclusion

Under the Health and Safety Code, to be eligible the claimant is only required to have
complied with Section 25299.31 [the financial responsibility requirement] and the permit
requirements of Chapter 6.7 (commencing with Section 25280) prior to filing a claim with the
Fund. The Fund Regulations should be consistent with the statute. |

Very truly yours,
Silicon Valley Law Group

—
JEFFREY S. LAWSON |

JSL/It

Cc:  Donna Drogos, Alameda Count
Laurie Berger :
Murray Kelsoe
Finley Boag
Roy Tovani
Scott Haggerty

100662359
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley Law Group 4’0,;,
152 N. Third Street, Ste, 900 @
San Jose, Ca 95112
Telephone: (408) 286-6100 )3
Facsimile: (408) 286-1400 ”""’On

(277
Attorneys for Petitioner Y He
Murray Kelsoe Qith \

STATE WATER RESOURCES CONTROL BOARD

CLEAN WATER PROGRAM
In Re: )} USTCF Claim No.: 017309
) .
Petition of MURRAY KELSOE ) DECLARATION OF JEFFREY S. LAWSON
)
)

I, Jeffrey S. Lawson, declare:

1. I am an attorney licensed in all state and federal courts in the state of Californi!a. I am the
attorney for Petitioner in the above referenced matter. If called as a witness I could competen{ly testify
to following matters from my own personal knowledge.

2. Attached as Exhibit A to this ﬂeclaration is a copy of the Financial Responsibility form
that I downloaded form the Underground Storage Tank Cleanup Fund website, on April 28, 2I003.

3. Attached as Exhibit B to this declaration is a copy of the Financial Responsibility page
that I downloaded form the Underground Storage Tank Cleanup Fund website on April 28, 2003.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.

Dated: July 3, 2003 M/ Z%«
/ Jefféy S. Lawson

DECILLARATION OF JEFFREY S. LAWSON
-1-
10059796




EXHIBIT A
|

State of California

State Water Resources Control Board
Division of Clean Water Programs
P.O. Box 944212

Sacramento, CA 94244.2120

{Instructions on reverse side)

T

CERTIFICATION OF FINANCIAL RESPONSIBILITY

FOR UNDERGROUND STORAGE TANKS CONTAINING PETROLEUM

A. lam rcquuéc‘l' to demonstrate Financial Responsibility in the Required amounts as specified in Section 28077, Chapter 18, Div. 3, Title 23, CCR:

500,000 dollars per gecurrence

or

1 mitlion dollars per aégurrence
D #,

AND

A
B. Make Belleve-éo:‘*i%‘»

{Nama of Tank Owner or Qaeratar). 2.
Article 3, Chapter 18, Division 3, Title 23, California Code of Regulations.
The mechanisms used to demonstrate financial responsibifity as requ:red by Section 2807 are as follows:

1 million dollars annual aggregate

or

|:I 2 million dollars annunal aggregate

W

hereby certifies that it is in compliance with the requirements of Section 2807,

C. Mechanism . Mechanism. | = * Govera »Covétage’ |’
Type Name and Address of Issuer _Number. . - s Amount Period
R
State UST Cleanup Fundi "*'.' ylA r $995,000 per State UST
F S £
State UST Fund P.0O. Box 944212 % USZ - Cleanup Occurrence and Cleanup YES YES
Sacramento, CA 94244-2120 - . Annual Fund
Aggregate Continuous :
Chief Financiaf Make Believe Co. N/A for this $5,000 per
Officer Letter 123 Tank Street mechani m,w Occurrence and Annual YES YES
Fund City, CA 90001 gé\nnual
ggregate '
i’s ‘ H
Note: g“;i?
This is a sample certiflcation of a petroleum UST owner or operator using the State Cleanup Fund as the
financial responsibility mechanism, in conjunction with the state alternative mechanism “Letter from Chief
Financial Officer.”” For additional information and requirements refer to Title 23, Chapter 18, of the California
Code of Regulations and Chapter 7.75 of the California Health and Safety Code. ;

ponsibility, your execution and subm:ss.'on of
aticipation in the Fund.

Note. If you are using the State Fund as any part of your demonstration of financial 5
this certification also certifies that you are in compfiance with all conditions for g

= — - ]
D. Facility Name Facility Addressg%m%tation #1 [
Make Believe Co. 123 Tank Street
Fund City, CA 80002
Fagilily Name Facility Address Station #2
Make Believe Co. i
Facility Name Facility Address

E. Signature of Tank Owner or Operator Date Name and Tille of Tank Owner or Operator
R haer, C%ﬂg, 7-3-95 Rhea Cycle - Owner
Signature of Witness or Notary {Qate Mame of Witness or Notary
7-3-95 Tom Storage

CFR (Revised 04:95) FILE: Qriginal - Local Agency Copies - Facility/Site(s)

Exhibit £+ __



State of California

State of Water Resources Control Board
Division of Clean Water Programs

P.0. Box 944212

Sacramento, CA 94244-2{20

(Instructions on reverse side)

CERTIFICATION OF FINANCIAL RESPONSIBILITY

FOR UNDERGROUND STORAGE TANKS CONTAINING PETROLEUM

A. 1am required to demonstrate Financial Responsibility in the Required amounts as specified in Section 2807, Chapter 18, Div. 3, Title 2;3, CCR:

I—__l 500,000 dollars per occurrence D 1 million dollars annual aggregate
or AND or
I:I 1 millien dollars per occurrence [_—__l 2 million dollars annual aggregate
. — |
B. hereby certifies that it is in compliance with the requirements of Section 2597,

{Name of Tank Owner or Operator)
Article 3, Chapter 18, Division 3, Title 23, California Code of Regulations.
The mechanisms used to demonstrate financial responsibilily as reqmred by Sectron 2807 are as foﬂows

r?Ccn.r(-areagﬁ-
JAmount: >

C. Meachanism o Mechanlsm
Type Name and Address of tssuer ] ©  Number. -

.y i

Note: If you are using the State Fund as any part of your demonstration of financial responsibility, your execution and Subn’Jf$810n of
this certification also certifies that you are in compliance with all conditions for participation in the Fund.

| == e T
D. Facllity Name Facility Address
Facility Name Facility Address
Facility Name Facility Address
E. Signature of Tank Owner or Operator Date Name and Title of Tank Owner or Operator
Signature of Witness or Notary Date Name of Witness or Notary

CFR {Revised 04/95) FILE: Original- Local Agency Copies - Facility/Site(s}



INSTRUCTIONS
CERTIFICATION OF FINANCIAL RESPONSIBILITY ,

Please type or print information clearly. All UST sites owned or operated may be listed on one form, tHerefore,
a separate certification is not required for each site. '

DOCUMENT INFORMATION
A. Coverage Required Check the appropriate boxes.
B. Name of Tank Owner Full name of either the tank owner or the operator.

or Operator

C. Mechanism Type Indicate which approved mechanism(s) are being used to show financial responsibility either
as contained in the federal regulations, 40 CFR Part 280 Subpart H, Sections 280.93 through
280.107, or Section 2808.1 Chapter 18, Div. 3, Title 23, CCR (sec Financial Responsibility
Guide for more information). ‘

Name of Issuer List all names and address of companies and/or individuals issuing coverage.

Mechanism Number List identifying number for each mechanism used. Example: insurance policy number, Letter
of Credit number, etc., etc. If using the State Cleanup Fund, leave blank. ‘

Coverage Amount Indicate amount of coverage for each listed mechanism, If more than one mechanism is
indicated, total must equal 100% of financial responsibility for each site,
Coverage Period Indicate the effective date(s) of all mechanisms. State Cleanup Fund coverage is continuous
as long as you maintain compliance and remain eligible to participate in the Fund.
Corrective Action Indicate yes or no. Does the specified financial assurance mechanism provide coverage for
corrective action? It is a required coverage. If using the State Cleanup Fund, indicate “yes.”
Third Party Indicate yes or no. Does the specified financial assurance mechanism provide
Compensation coverage for corrective action? It is a required coverage. If using the State Cleanup Fund,
indicate “yes.”
D. Facility Provide all facility and or site names and addresses.
Information
E. Signature Block Provide signature and date signed by tank owner or operator; printed or typed nameiand title

of tank owner or operator; signature of witness or notary and date signed; and printed or typed
name of witness or notary. (I notary signs please attach decumentation.)

Where to Mail certification: .
Please send original to your local agency(ies) [agency(ies) that issues the UST permits). Keep a copy of the certification at each
listed site.

Questions:

If you have questions about financial responsibility requirements or about the Certification of Financial Responsibility form,
please contact the State Water Resources Control Board, Underground Storage Tank Cleanup Fund at (916} 341-5648;

Note: Penalties for Failure to Comply with Financial Responsibility Requirements:
Failure to comply may result in: 1) jeopardizing claimant eligibility for the State Cleanup Fund, and 2} liability for
civil penalties of up to $10,000 per day, per underground storage tank, for each day of violation as stated in Article 7,
Section 25299.76(a) of the California Health and Safety Code.
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Underground Storage Tank Cleanup Fund - Financial Responsibility

Federal Environmental Protection Agency (EPA) regulations (section 280.90, subpart
Responsibility, part 280, 40 CFR) published on October 26, 1988, requires owners ar
of USTs to demonstrate through insurance coverage or other acceptable me#hanism
can pay for cleanup and third-party damages resulting from leaks that may occur fron

On June 9, 1993, the United States EPA approved California’'s Fund as a mejchanisrr
the federal financial responsibility requirements for USTs containing petroleum.

in order for the Fund to be used as a financial responsibility mechanism, the law requ
claimant must (1) be the owner or operator of a petroleum UST, (2) be in compliance
applicabie financial responsibility requirements, and {3) be in compliance with UST la
regulations. The Fund works closely with regulatory agencies to determine whether a
made a good faith effort to achieve compliance with the regulations and relies heavily
recommendation of the regulatory agency when evaluating eligibility.

7 Financial Responsibility Guide

+ Exhibits to the Financial Responsibility Guide
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SILICON VALLEY LAW GROUP

A LAY CORPGRATION
Jeffrey S. Lawson jsl@svlg.com
July 3, 2003
Via U.S. Mail -'1/0,))
D L.D P.E X (o4
onna L. Drogos, P.E. o
LOP Program Manager 6) ” t/{\’ gj C‘O(,o
Environmental Health Services ’00,}) ; & %
1131 Harbor Bay Parkway, Ste. 250 s G
Alameda CA 94502-6577 Y4
K

Re:  Fuel Leak Case No. R0O2448
Sunol Tree Gas: 3004 Andrade Road, Sunol, CA

Dear Donna:

Enclosed please find the UST Cleanup Fund Appeal I filed on behalf of Murray Kelsoe.
Obviously, it would be helpful if Alameda County would support Mr. Kelsoe in this appeal. The
only point that I am looking for Alameda County to make, is that, Alameda County relied upon
the Cleanup Fund in granting Mr. Kelsoe his permit. If you think your office would be willing to
send such a letter to the Cleanup Fund, please let me know. It would be very helpful if you
would coordinate that letter with me prior to sending it.

Very truly yours,
Silicon Valley Law Group

=

JEFFREY S. LAWSON
JSL/It
Enclosure:  Kelsoe UST Appeal Package

Ce: Mumray Kelsoe

10065873
152 N. Third Street, Suite 900 * San Jose, CA 95112 » Tel: {408) 286-6100 ¢ Facsimile: (408) 286-1400 * www.svlg.com
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SILICON VALLEY LAW GROUP

A LAW CORPORATION

Jeffrey S. Lawson jsl@svlg.com

July 3, 2003

Barbara L. Evoy, Chief

Division of Financial Assistance &’lz,}. ! 2
State Water Resources Control Board 0"”};a %
P.O. Box 944212 ey 4
Sacramento CA 94244-2120 @Q/lf)
Re:  Request For Final Division Decision
USTCF Claim No.: 017309
Address: 3004 Andrade Road, Sunol, CA

Dear Ms. Evoy:
Introduction

This letter constitutes Murray Kelsoe’s (“Claimant”) request for a Final Division
Decision, On May 12, 2003, the Underground Storage Tank Cleanup Fund (“Fund”), Fund
Manager issued a decision holdmg that Mr. Kelsoe’s 2002 claim was ineligible on the grounds
that Mr, Kelsoe had failed to comply with the permit requirements in California’s Health &
Safety Code Chapter 6.7 prior to 1994. The Fund Manager also held that Mr. Kelsoe is 1nehg;ble
for a permit waiver because he did not prove that he had not intentionally avoided the UST
permit requirements prior to 1994.

To be eligible, the claimant is only required to be in compliance with Section 25299.31
[the financial assurance requirement] and the permit requirements of Chapter 6.7 (commencing
with Section 25280) prior to filing a claim with the Fund. Mr. Kelsoe has been in compliancei
with his permit requirements and financial assurance requirements since 1994. Mr. Kelsoe relied
on the financial responsibility provisions of the Fund since 1994 and there is nothing in the
Financial Responsibility Form to put him on notice that the Fund would not perform in
accordance with its representations in that form. Alameda County also relied on the Fund’s
Financial Responsibility commitment in granting Mr. Kelsoe his permit.

Permanently barring UST operators from the Fund for past non-compliance with pennit
requirements unrelated to a release was never the intention of either the drafters or the sponsors
of the Barry Keene Underground Storage Tank Cleanup Trust Fuhd Act of 1989 (“Act™). In tPns
case, Mr. Kelsoe came into permit compliance in 1994. Since 1994, Mr. Kelsoe has paid all past
and current underground storage tank fees and used the cleanup Fund for Financial
Responsibility, Now when a release is discovered in 2002, the Fund Manager points to an

152 N. Third Strect, Suite 900 * San Jose, CA 95112 « Tel: (408) 286-6100 * Facsimile: (408) 286-1400 ¢ www.svlg:;.com
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unrelated permit problem that was cured almost ten years earlier as grounds to reject the claiin.
Contrary to the Fund Manager’s decision, the Fund does provide coverage in this circumstance.

Facts

In 1983, Mr. Kelsoe became the owner and operator of the Sunol Tree Gas Station at-
3004 Andrade Road, Sunol, California. In December of 1984, he replaced the existing UST’s
with six new fiberglass tanks, new piping and new dispensers. In 1985, Alameda County did not
have an underground storage tank permit program. Subsequently, Alameda County began
implementing an UST program, but despite regular government inspection, Mr. Kelsoe did not
become aware of the County permit requirement until 1991. Up until that time, he believed that
his Bay Area Air Quality Management District permit was sufficient. (Declaration of Kelsoe
paragraphs 3 &4.) There is no evidence that the Claimant had any intent to intentionally avoid
the permit requirement or fees prior to January 1, 1990,

In 1991, the County of Alameda issued Notices of Violation to Mr. Kelsoe. In 1994, the
Alameda District Attorney commenced an enforcement action. In December of 1994, the Sunol
Tree Gas Station was brought into UST permit compliance. Mr. Kelsoe also began using and
relying on the Fund for financial responsibility in 1994. (Declaration of Kelsoe paragraph 11.)
The Financial Responsibility Form was filled out and submitied to Alameda County and on that
basis Alameda County issued Mr. Kelsoe his UST permit. Shortly thereafter, the enforcement
action was settled pursuant to a Stipulation and Modified Judgment. In addition, Mr. Kelsoe paid
over $30,000 in overdue UST storage fees to bring his account current.

In January 1993 Mr. Kelsoe went bankrupt. In 1998 the station was closed. By 2002, Mr.
Kelsoe had the funds to install six new underground storage tanks. He upgraded and reopened
the station in December of 2002: At that time Mr. Kelsoe met all permitting requirements. In
2002, Alameda County again issued the UST permit in reliance on Mr. Kelsoe meeting the
Financial Responsibility requirements through the Fund.

On April 12, 2002, five 15,000-gallon gasoline fiberglass USTs and associated piping,
were removed from the site and disposed of at Ecology Control Industries (“ECI”) in Richmond,
California. At that time, approximately 3,500 cubic yards of soil were excavated from around the
USTs, and approximately 176,000 gallons of hydrocarbon and Methy] Tertiary-Butyl Ether
(*“MTBE”) impacted water was pumped from the excavation.

An Underground Storage Tank Unauthorized Release (leak) / Contamination Site Report
was prepared on April 22, 2002, The report was dated April 17, 2002 and the discovery date is
shown as April 10, 2002. All these dates are long after the claimant came into UST permit
compliance.

No leaks were ever detected in the tanks and no repairs were made. The tanks tested tight
in 1995, 1996 and 1997, The tanks were taken out of service in 1998. There is absolutely no
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evidence of a release prior to 1995. The tanks were less than 10 years old and tested tight in

1995. Leaking tanks do not repair themselves; therefore since the tanks were tight in 1995, they

had to be tight from 1985-1995. Health & Safety Code § 25299.57(d)(3)(C)(ii) allows prior UST
tightness certification to be used to show that permit compliance occurred prior to the release of )
contamination. In this case, the evidence shows the release occurred after the tanks were properly
permitted.

To date, Mr. Kelsoe has spent over $95,000 investigating the release. At this point his
funds are exhausted. Furthermore, according to Ms. Donna Drogos, Alameda County LOP
Program Manager, this is a high priority case because of the potential impact to rural water 7
supplies. The Fund was created to ensure there are sufficient funds to adequately respond to
exactly this type of event.

Previous Decisions

The Staff rejected the claim on the grounds that Mr. Kelsoe did not obtain a permit for
the USTs until 1994. The Staff held Claimant ineligible for a permit waiver because Mr. Kelspe
was aware of the requirement to obtain a permit after 1991. The Fund Manager upheld the Staff
Decision on May 12, 2003.

Statement of How Claimant Was Damaged By The Fund Manager’s Decision

The Claimant is required to respond to Alameda County clean up directives. However,
Claimant relied on the Fund Financial Responsibility program to provide the resources to
respond to this type of contingency. Claimant does not have the Funds to pay for the cleanup.
Therefore Claimant will likely go bankrupt and Alameda County, which also relied on the Fund -
in granting the permit, will be stuck wit@ age to rural drinking water supplies. .

RN

The Remedy or Outcome Desired

Claimant desires that the Fund find Claimant eligible because, at the time of the release
and filing of the claim, Claimant was in compliance with the UST perrmt requirements and met
the Financial Assurance requirements; or alternatively, that the Fund is estopped from denying
the claim because Claimant reasonably relied on the Fund to provide financial responsibility.
Finally, Claimant is eligible for a permit waiver because he did not knowingly fail to have a
permit prior to 1990.

Discussion

1. The Purpose Of Fund Is To Protect Public Health and Safety, and the
Environment
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Denying coverage to a permitted gas station owner for not having a permit eight years
earlier than the discovery of a release does not achieve any legislative purpose; particularly when
the dential results in a MTBE plume degrading the Sunol Valley. In the findings and declaratjons
of the Act, the legislature stated that the purpose of the Fund is to protect public health and safety
and the environment. Further, the legislature found that owners and operators of underground
storage tanks could not find environmental impairment liability insurance and determined that
the Fund should act to provide that insurance. Just as importantly, the legislature determined that
it is in the interest of the health and safety of the people of California for the Fund to pay for
corrective action when there is not other coverage available. Health & Safety Code §25299.10.
(Al statutory references hereafter refer to the California Health & Safety Code unless otherwise
noted.) The release at the Sunol Tree Gas Station is exactly the type of problem the legislature
created the Fund to alleviate.

2. Claimant Meets the Eligibility Criteria Of §25299.57(d)(3)(A).

A claim against the fund is eligible if the Board finds that the claimant is currently in
compliance with permit requirements for underground storage tanks, in compliance with the '
financial responsibility requirements of the Act, and the claimant has done so prior o discovery
of a petroleum release. Section 25299.57 provides:

(d) Except as provided in subdivision (j), a claim specified in
subdivision (a) may be paid if the board makes all the following
findings:

(A) Except as provided in subparagraph (B), the claimant has
complied with Section 25299.31 and the permit requirements of
Chapter 6.7 (commencing with Section 25280). [There is no
dispute that the claimant has complied with this section and
nothing in this section looks back to a prior failure to have a
permit. The compliance has to be prior to a release otherwise
there is no basis for a claim.]

(B) All claimants who file their claim on or after January 1, 1994,
[Which Claimant did} and all claimants who filed their claim
prior to that date but are not eligible for waiver of the permit
requirement pursuant to the board regulations in effect on the date
of the filing of the claim, and who did not obtain or apply for any
permit required by subdivision (a} of Section 25284 by January 1,
1990, shall be subject to subparagraph (A) regardless of the reason
or reasons that the permit was not obtained or applied for. [This
section does not apply to Claimant because he did not file
before 1994 and was never subject to prior board regulations]
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However, on and after January 1, 1994, the board may waive the
provisions of subparagraph (A) as a condition for payment from
the fund if the board finds all of the following:... [Here Claimant
does not need a waiver of subparagraph (A) because Claimant
is in compliance with that section.]

As explained above, §25299.57(d)(3)(A) is phrased in the current tense and does not look >
back to failure to have a permit prior to the release. Secondly, the permit waiver criteria do not
supercede the current permit requirement of subparagraph (A). The permit waiver criteria of’
section 25299.57(d)(3)(B)(i-iii) only apply to claimants seeking a permit waiver. :

3. The Permit Waiver Is Only Applicable For A Failure To Obtain A Permit By
1990.

Even if the permit waiver applied to Claimant, the knowing failure to obtain a permit
only applies to a knowing failure to obtain a permit prior to January 1, 1990. The permit waiver
provision in §25299.57(d)(3)(B) only looks back to past compliance with the permit requirement
if it relates fo a claim jumping problem related to the initial passing of the Act in 1989. In other
words, the permit waiver is only concerned about past permit non-compliance for a pre-1990
permit failure and release.

There is a disjunction rather than a conjunction in section 25299.57(d)}(3)}(B)(i). That
section states:

The claimant was unaware of the permit requirement prior to
January 1, 1990, and there was no intent to intentionally avoid the
permit requirement or the fees associated with the permit.
[Emphasis added]

The language of this section only refers to knowing failure to obtain a permit prior to
January 1, 1990. This reading is consistent with the plain language of the statute and the
legislative history of the permit waiver. Both make clear that January 1, 1990 was a critical date.
The concern about claim jumping was critical in regard to the initial January 1, 1990 filing date.
The intent requirement in section 25299.57(d)(3)(B)(i} does not forgive a failure to have a permit
only as it relates to a knowing failure to have a permit prior to January 1, 1990, In this case
Claimant did not intentionally fail to have a permit prior to 1990, and there is no evidence of 4
knowing failure until 1991. ‘

Normal construction of the statutory language demonstrates that the knowing avoiding of
the permit requirement in §25299.57(d)(3)(B)(i) only applies to knowing failure to obtain a
permit by 1990. “And” is a conjunction connecting words or phrases expressing the idea that the
latter is to be added to or taken along with the first. Black’s Law Dictionary, 4 Edition, 1968.
Black’s Law Dictionary goes on 'to state, “The word “and” expresses a general relation or
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connection, a participation or accompaniment in sequence, having no inherent meaning standing
alone but deriving force from what comes before and after. ... its use implies that the connected
elements must be grammatically co-ordinate, as where the element preceding and succeeding the
use of the words refer to the same subject matter.”

Based on Black’s Law Dictionary definition of the word “and;” the “and” in |
§25299(d)(3)(B)(1) relates to a knowing failure to meet the permit requirement prior to January
1, 1990 and not to a permit failure at anytime. There is no evidence that Mr. Kelsoe knowmgLy
failed to obtain his UST operating permit prior to 1990.

A, The Fund Statute Distinguishes Between Pre-1990 Operations Without A Permit
And Subsequent Permit Lapses.

The legislative history makes clear that a knowing failure to have a permit is only a ban
for pre-1990 permits and releases. There was no intent by the Legislative to forever bar an
individual from access to the Fund for failure to have a permit sometime in the past. The .
legislature’s concern about a clatmant having a past permit was based around the question of -
whether a permit was in effect on January 1, 1990. Why January 1990? That date was only
important for the initial filing.

Permit compliance was a major point of one of the major sponsors of the Act - the
California Independent Oil Marketers Association. The Marketers were concerned that non-
member UST owners were operating without a permit, knew about or suspected releases, and:
were not taking corrective action. The Marketers believed that once the Fund was created in
1989, these unpermitted operators would immediately file for their permits and their claims
would jump ahead of the Marketers’ members who had properly complied with their permit
requirements and were undertaking corrective action. (Declaration of Rusty Reinhardt.)

B. The Fund QOriginally Narrowly Interpreted Fund Eligibility.

Prior to 1994, there was no permit waiver in the Fund statute, instead the relevant section
dealt only with the eligibility requirements for a valid claim on the Fund. Until 1994, section
25299.57(d)(3) read, “The claimant has complied with Section 25299.31 [financial
responsibility] and the permit requirements of Chapter 6.7 (commencing with Section 25280).”

The Fund’s pre-1994 regulations covered eligibility and permit waiver requirements atJ'
section 2811(a)(2). At that time, section 2811(a){2) provided, in relevant part, that in order to
obtain reimbursement from the Fund a claimant must have;

“... obtained any permit or permits required of the claimant
pursuant to Chapter 6.7, Division 20, of the California Health and
Safety Code, or ... filed a substantially complete application for
such permit or permits, not later than January 1, 1990, unless the
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claimant can demonstrate to the satisfaction of the Division that
obtaining any required permit was beyond the reasonable control
of the claimant or that under the circumstances of the particular
case it would be unreasonable or inequitable to require the
claimant to have filed an application for such a permit by January
I, 1990. Any claimant who is excused from obtaining a permit or
filing an application pursuant to this subsection shall continue to
pursue and obtain any permits required by Chapter 6.75 with
reasonable diligence...” [Emphasis added]

Importantly, the past permit requirement and permit waiver criteria were focused only on
the January 1, 1990 date. This is consistent with the sponsors concerns about unpermitted
claimants jumping over permitted claimants’ claims during the vital initial filing period. After
the initial filing period for the Fund, the only requirement became §25299.57(d)(3) - a current
permit and financial responsibility.

C. Early State Water Resource Control Board Decisions Inconsistently Applied The
Permit Waiver Criteria.

In 1993 the State Board issued a series of decisions interpreting the then existing permiit
waiver provisions. Two decisions came down on the same day - January 21, 1993. The most
important was Petition of Lloyd Properties, Order No, WQ 93-1-UST, January 21, 1993. In that
case, the Petitioner had an underground storage tank that had been installed in the 1950’s or
1960’s. The tank had been taken out of service in 1981. The tank was removed in December of
1990 in response to Petitioner being informed by the fire department that even out of service
tanks had to be removed. Contamination was discovered during the tank removal. Petitioner
made the very reasonable argument that they had not been notified of the permit requirements
prior to 1990 and they were not aware of the permit requirements for an out of service tank until
August of 1990. Moreover, as soon as they became aware of the requirements, they acted
promptly to remove the tank and remediate the site. The Board refused to exercise discretion to
deem the permit requirement unreasonable or inequitable under the circumstances and denied the
claim. The Petitioner did not have a current UST permit obtained prior to knowledge of a release
nor did the Petitioner meet the Financial Responsibility requirements,

In Petition of Christensen, Order No. WQ-93-3-UST, January 21, 1993, the Petitioner
had used two 800-gallon underground petroleum storage tanks until 1975, at which time the |
tanks were pumped dry and the use of the tanks terminated. In 1991, the City of Pinol ordered
the Petitioners to remove the tanks in order to allow the City to make certain street and frontage
improvements. The Petitioners promptly obtained a removal permit and removed the tanks.
Contamination was discovered and they performed the appropriate remedial activities. Again,
despite the Petitioners reasonable actions, the Board refused to exercise its equitable powers to
allow application to the Fund. The Petitioner did not have a current UST permit obtained priot to
knowledge of a release, nor did the Petitioner meet the Financial Responsibility requirements.
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Later that year in Petition of Wong, Order No. W(Q-93-6-UST, June 17, 1993, the
Petitioner was informed in June of 1990 that permits were required for the USTs. The Petitioner
responded by notifying the County that they would remove the tanks. The Petitioner did not
obtain operating permits, but did properly remove the tanks within a reasonable time.
Importantly, the County advised the Fund that the County would not normally issue a UST
operating permit under these circumstances. The Board found that it would be inequitable not to
provide coverage and the claim was allowed. The Board held that the County inspected the site
in 1987, 1988 and 1989 and had not informed the claimant of the permit requirement, thereby
waiving the permit requirement.

In Petition of Mission Mortuary, Order No. W(Q-93-11-UST, August 19, 1993, the Board
also waived the permit requirement. Here the Petitioner had not been aware of the existence of
the underground storage tank when it bought the property. When the Petitioner learned that there
was an underground storage tank on the property, Petitioner also discovered that it had been
empty and abandoned in the late 1940’s. Although no active measures had been taken to make
the system inoperable, the passing of time had made the pumping system non-operational. In
1991 in the course of a property sale, Petitioner had the tank removed. Contamination was
detected and Petitioner spent several hundred thousand dollars cleaning up the site.

None of these cases required a UST owner who had met the permit and financial
responsibility requirements prior to discovery of the release to seek a permit waiver.

D. The Legislature Responded ‘l/“o The Board’s Erratic Permit Waiver Decisions By
Enacting A New “Permit Waiver.” \

In response to the unpredictable nature of the Board’s permit waiver decisions, the
Legislature acted in 1993 to liberalize the permit waiver requirement. Section 25299.57 was
amended by Stats 1993 CH 432 Section 6{AB 1061), effective September 22, 1993, The new"
broader permit waiver is set forth in Section 25299.57(d)(3):

(A) Except as provided in subparagraph (B), the claimant has
complied with Section 25299.31 and the permit requirements of
Chapter 6.7 (commencing with Section 25280).

(B) All claimants who file their claim on or after January 1, 1994,
and all claimants who filed their claim prior to that date but are not
eligible for waiver of the permit requirement pursuant to the board
regulations in effect on the date of the filing of the claim, and who
did not obtain or apply for any permit required by subdivision (a)
of Section 25284 by January 1, 1990, shall be subject to
subparagraph (A) regardless of the reason or reasons that the
permit was not obtained or applied for. However, on and after
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January 1, 1994, the board may waive the provisions of
subparagraph (A) as a condition for payment from the fund if the
board finds all of the following:

(i) The claimant was unaware of the permit requirement prior to
January 1, 1990, and there was no intent to intentionally avoid
the permit requirement or the fees associated with the permit.

(i) Prior to submittal of the application to the fund, the claimant
has complied with Section 25299.31 and has obtained and paid
for all permits currently required by this paragraph.

(iii)Prior to submittal of the application to the fund, the claimant
has paid all fees, interest, and penalties imposed pursuant to
Article 5 (commencing with Section 25299.40) and Part 26
(commencing with Section 501101) of Division 2 of the
Revenue and Taxation Code for the underground storage tank
that is the subject of the claim.

(C)(1) A claimant exempted pursuant to subparagraph (B) shall
obtain a level of financial responsibility twice as great as the
amount which the claimant is otherwise required to obtain pursuant
to subdivision (a) of Section 25299.32.

(ii) The board may waive the requirements of clause (i) if the
claimant can demonstrate that the conditions specified in clauses
(1) to (ii1), inclusive, of subparagraph (B) were satisfied prior to the
causing of any contamination. That demonstration may be made
through a certification issued by the permitting agency based on
site and tank tests at the time of permit application or in any other
manner acceptable to the board.

E. The Legislative History Of The Current Permit Waiver Shows
That The Legislature’s Intent Was Broad.

The permit waiver first appeared in the July 6™ 1993 Senate Amendment. When the
permit waiver was originally to be placed in Section 25299.54(g), it provided:

Notwithstanding this chapter, a claimant who did not acquire a
permit on or before January 1, 1990, pursuant to the requirements
of Chapter 6.7 (commencing with Section 25280) is eligible to
receive an award if both of the following apply:
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(1) The claimant provides a certification to the board from the
local agency that the claimant has since obtained a permit, and, at
the time the permit was issued, there was no contamination from
the prior operation of the underground storage tank requiring
corrective action.

(2) The claimant has paid all fees required to be paid pursuant to
Section 25299.41.

The legislative analysis for the Senate Amendment dated August 26, 1993 analyzed the
permit waiver as follows:

4. Tank owners or operators who did not apply for a permit for
their tank before January 1, 1990 would be eligible for
reimbursement from the fund, provided that:

a. They were unaware of the permit requirement and had no
intention of avoiding permit requirement;

b. By the time they have submitted application to the fund they
have obtained a permit and paid all fees required to be paid by
permittees;

¢. They have paid a higher matching fee ($20,000 instead of
$10,000). This requirement may be walved if the claimant can
demonstrate that the conditions of “a” and “b” were satisfied
prior to causing any contamination.

It is clear from the legislative analysis and the language of the statute, as amended, tha;t
the intention of the current permit waiver was still to deal with the pre-1990 claim jumpers.

The relevant permit waiver sections of the bill did not change throughout the month of
August 1993. In September of 1993 the bill was enrolled with the relevant portion placed in the
language that eventually was finalized in the statute. The bill was chaptered on September 24
1993.

The final bill analysis dated September 3, 1993 shows concurrence by the House and the
Senate Amendments. It is apparent that the rewrite of the section from the Senate Amendment to

its final form was administrative and not designed to change the Senates’ intent.

The permit waiver is only relevant to claimants who had a pre-1990 release and failed io
have a permit before January I, 1990, A claimant is only ineligible for a permit waiver if the
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release was before 1990 and the failure to have a permit before 1990 was intentional. That was
the legislature’s intent. It is not applicable to Mr. Kelsoe’s situation.

F. The Fund Is Obligated To Implement The Fund Statute In A Manner That
Effectuates The Legislature’s Intent,

(i) California Law requires finding the Legislative Intent.

To construe or interpret a statute the primary objective is to determine the legislative
intent of the enactment, all other rules of construction yield to this rule.

In the construction of a statute the intention of the Legislature ... is
to be pursued, if possible ...; Code of Civil Procedure Section
1859.

The primary rule of statutory construction, to which every other
rule as to interpretation of particular terms must yield, is that the
intention of the Legislature must be ascertained if possible, and
when once ascertained, will be given effect, even though it may
not be consistent with the strict letter of the statute. Marina Village
v. California Coastal Zone Conservation Commission (1976) 61
Cal. App. 3d 338, 392.

(ii) The Legislative Intent Must Be Followed Whether Or Not The Statute Is Ambiguous.

\

The United States Supreme Court has said:

But words are inexact tools at best, and for that reason there is
wisely no rule of law forbidding resort to explanatory legislative
history no matter how clear the words may appear on superficial
examination. Harrison v. Northern Trust Co. (1943) 317 U.S. 476,
479.

The courts resist blind obedience to the putative ‘plain meaning’ of
a statutory phrase where literal interpretation would defeat the
Legislature’s central object. Leslie Salt Co. v. S.F. Bay Conserv.
And Develop. Comm. (1984) 153 Cal. App. 3d 605, 614.

(111))The Legislature Is Presumed To Be Aware Of The Board’s Prior Decisions And The
Prior Law.

In addition, the Legislature is deemed to be aware of existing laws
and judicial decisions in effect at the time legislation is enacted
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and to have enacted and amended statutes in the light of such
decisions as have a direct bearing upon them.” People v.
Overstreet (1986) 42 Cal. 3d 891, 897.

(iv)Chronology of Enactment Is Relevant In Interpreting A Statute.

After reviewing the language of the amendment and the events that
led to its passage, we are convinced that the electorate intended
section 4 to apply to school districts.... Arvin Unrion School
District v. Ross (1985) 176 Cal. App. 3" 189.

In the present instance both the legislative history of the statute and
the wider historical circumstances of its enactment are legitimate
and valuable aids in divining the statutory purpose. California
Mfrs. Assn., v. Public Utilities Commission (1979) 24 Cal. 3d 836,
844.

The Legislative Counsel’s Digest is a proper resource to determine
the intent of the Legislature. {(cites) Here the Legislative Counsel’s
Digest indicates unequivocally that the Legislature intended to
change the law. Five v. Chaffey Joint Union High School District
(1990) 225 Cal. App. 3d 1548, 1555.

(v) Statements by Proponents and Opponents;

Finally, the chairman of the State Bar subcommittee which was the
driving force behind revision of the challenge for cause statute,
wrote in a supporting memorandum: .... Woodman v. Superior
Court (1987) 196 Cal. App. 407, 414.

The statement of the sponsor of legislation are entitled to be
considered in determining the import of the legislation. Kern v.
County of Imperial (1990) 226 Cal. App. 3d 391, 401.

4, The Fund Is Estopped From Denying Coverage Because Kelsoe Reasonably
Relied On The Fund’s Financial Responsibility Form.

Mr. Kelsoe has complied with UST operating permit requirements. As part of working;
with the local agencies, he obtained his financial responsibility from the Fund and paid his taxes.
Nothing in the forms drafted by the Fund put him on notice that he could not rely on the Fund.
Moreover, in a basic American principle of fairness, he has been paying UST fees for many
years based upon the requirements of the law and his reasonable expectation that those fees went
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to his benefit as a permitted tank owner. Basic fairness and the principles of estoppel prevent the
Fund from reversing course now in his hour of need by refusing to provide coverage.

Generally, a government entity is bound by the same rules of estoppel that apply to
private individuals. Sagaser v. McCarthy (1986) 176 Cal.App..?rd 288. There are many instances
in which an equitable estoppel will lay against the government where justice and right require it.
Driscoll v. Los Angles (1967) 67 Cal. 2" 297. Importantly, an estoppel may be invoked against a
governmental agency when it has the power to do that which it promised to do or that which it
led the opposing party reasonably and justifiably to believe that it would do. Merco Construction
Engineers, Inc. v. Los Angles Unified School District (1969) 274 Cal. App.2"™ 154. An important
consideration is the degree of seriousness of the impact or effect of the negligent conduct or |
advise on the claimant. Lee v. Board of Administration (1982) 130 Cal.App._?rd 122. The essence
of an estoppel is that a party to be estopped has by conduct led another to do that which he would
of not otherwise have done and that as a result thereof, he has suffered injury. Sanguansak v.
Mpyers (1986) 178 fC’a[.App.j’mr 110. ’

In this case, the Fund is estopped from denying Petitioner’s claim. The Fund set up a |
system that induces operators of petroleum USTs to believe that as long as they are currently'in
compliance with their operating permit and financial responsibility requirements, that they aré
eligible for coverage from the Cleanup Fund. Attached as Exhibit A to the Declaration of Jeff
Lawson is a copy of the Certification of Financial Responsibility Form posted on the |
Underground Storage Tank Cleanup Fund website. The Fund example form does not state that if
a tank operator has been out of compliance with its permit any time in the past or had an
intentional permit violation that the Fund will not provide coverage. Rather, it specifically
provides that the UST operator certify “it is in compliance.” “Is” normally means “present.”
Black’s Law Dictionary, supra. Thus “it is in compliance” means current compliance only.

Similarly, attached as Exhibit B to the Declaration of Jeff Lawson is the Financial |
Responsibility page from the Underground Storage Tank Cleanup Fund website. It states three
requirements for the Fund to be used as financial responsibility mechanism:

(1) Be the owner or operator of a petroleum UST;
(2) Be in compliance with applicable financial responsibility requirements; and
(3) Be in compliance with UST laws and regulations.

The plain language the Fund posted on its webpage speaks only of current compliance,

Nothing in the Fund’s language puts an owner or operator of petroleum UST on notice that a

failure to comply with the permit requirement over eight years earlier would cause the Fund not
to live up to the financial responsibility obligations.
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Conclusion

To be eligible the claimant is only required to have complied with Section 25299.31 ﬂthe
financial responsibility requirement] and the permit requirements of Chapter 6.7 {commencing
with Section 25280) prior to filing a claim with the Fund. Claimant has met the eligibility
requirements.

Mr. Kelsoe has been in compliance with his permit requirements and financial
responsxbﬂ:ty reqmrements since 1994. Mr. Kelsoe relied on the financial responsibility
provisions of the Fund since 1994 and there is nothing in the Financial Responsibility Form to
put him on notice that the Fund was not prepared to live up to its obligations under that program.

The release was not detected until 2002, eight years after Mr. Kelsoe came into
compliance, and while he was in the praiseworthy activity of upgrading his underground storage
tanks. The prior tank testing certifications show that the release occurred after Claimant was
properly permitted.

There are no other funds available for the cleanup of the groundwater contaminated by
MTBE in the Sunol Valley. Denial of this claim will unfairly punish the County of Alameda, the
town of Sunol and the nearby residences. Leaving this problem untreated is contrary to the intent
of the Legislature when it passed the Act.

For all of the above reasons, the Claimant respectfully requests to be found eligible.

Very truly yours,

Silicon Valley y

JEFFREY S. LAWSON

e

JSL/It

Enclosures:  Declaration of Murray Kelsoe
Declaration of Rusty Reinhardt
Declaration of Jeffrey Lawson

Cc:  Donna Drogos, Alameda County
Laurie Berger
Murray Kelsoe
John Reardon
Finley Boag
Roy Tovani
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Betty Graham
Susan Torrence
Scott Haggerty
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JEFFREY S. LAWSON, ESQ. (SBN 99855)
Silicon Valley I.aw Group

152 N. Third Street, Ste, 900

San Jose, Ca 95112

Telephone: (408) 286-6100

Facsimile: (408) 286-1400

Attorney for Petitioner
Murray Kelsoe

STATE WATER RESOURCES CONTROL BOARD
CLEAN WATER PROGRAM

In Re: USTCEF Claim No.: 017309

)

) .
Petition of MURRAY KELSOE ) DECLARATION OF MURRAY KELSOE

) .

)

I, Murray Kelsoe, declare:

I, I am the Claimant in the above referenced matter. If called as a witness I could and would
competently testify to following matters from my own personal knowledge.

2. In 1983, I purchased the Sunol Tree Gas Station at 3004 Andrade Road, SunolL
California. In December of 1984, I replaced all the existing UST’s with six new fiberglass tanks. I also
completely replaced the existing piping and installed new dispensers along with a tank leak electronic
monitor system. No contamination was discovered at that time.

3. Prior to 1990, I did not know that an Underground Storage Tank operating permit was
required from Alameda County. At that time I believed that a Bay Area Air Quality Mmageﬁent
District permit was all that was required.

4, I was inspected by different agencies at least six times before 1990. In none oflthe pre-
1990 inspections did the inspectors inform me that I needed a County of Alameda permit.

5. Sometime in 1991, I was informed for the first time that a County permit was required.
The reason I did not get a permit at that time is that I was told that first I needed to get the tanks tested.
In 1989 Chevron started zone pricing in October of 1989 (illegally charging me higher gas co$ts), the

earthquake of 1989 also hurt business, and also the fact that I lost my Chevron brand in Decethber of

DECLARATION OF MURRAY KELSOE
A1-




o0 3

10
11
12
13
14
I5
16
17
18
19
20
21
22
23
24
25
26
27
28

1991. As a result, my income was so diminished that I had to file Chapter 11 in January of 1‘!993,
fourteen months after losing the Chevron brand. I had no money to test any tanks.

6. [ went bankrupt in January 1993.

7. The reason I did not obtain a permit prior to the Alameda County District Attémey
bringing an enforcement action in 1994 is that my trustee and her accountant controlled all monies. My
trustee finally gave permission to test the tanks in 1994 (while working with the County). My
bankruptcy release was in April 1997.

8. My trustee settled the enforcement action by the County of Alameda by settlement
sometime in 1995, As part of that settlement I paid all back underground storage tank fees and taxes.
Since that date, I have stayed current with my underground storage tank fees and taxes.

0. 1 shut down the gas tanks at the station on December 22, 1998,

10, In July of 2001, I had accumulated enough money to upgrade the tanks and reopen the
Sunol Tree Gas Station. In April of 2002, I removed the old tanks pursuant to permit and installed six
new tanks and associated piping. At that time, I paid all my underground storage tank fees and taxes and
relied upon the Underground Storage Tank Cleanup Fund for my financial assurance.

11, From 1994, when I obtained my Alameda County underground storage tank permit,
through 1998 when I closed the USTs at the station, I relied on the Underground Storage Tan,jk Cleanup
Fund Financial Responsibility Form.

12.  When I filled out the Underground Storage Tank Cleanup Fund Financial Responsibility
form, I read it and it appeared to me that I was eligible for coverage. Moreover, I talked to various
regulators at Alameda County Environmental Health Services and they toid me that I needed to fill out
the Financial Responsibility Form. Nothing in the form or my discussions with Alameda County
indicated that I would not be eligible for coverage under the Fund’s Financial Responsibility Program. I
relied on the Fund’s Financial Responsibility Program and it is my understanding that Alameda County,
in providing me with a permit, also relied upon the Fund providing Financial Responsibility for my gas
station.

13. My bankruptcy estate was closed in April of 1997.

14.  To date,  have expended over $95,000 in responding to the release from the underground

DECLARATION OF MURRAY KELSOE
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storage tanks at the Sunol Tree Gas Station. The gas station is not very successful and I am u;nable to
hire any employees. [ work seven days a week, from 4 a.m. to 9 p.m. I have been informed that
petroleum cleanups involving MTBE are very expensive and I do not have the assets to undertake the
cleanup myself. Due to the Silicon Valley melt down and the post war syndrome coupled wifh the fact
that I see 40,000 less cars per day on the freeway because of the Silicon Valley 149,000 job losses over
the last 2.5 years, my service station is not very successful.

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

2

Dated: June _, 2003

‘Murray Kelsoe

DECLARATION OF MURRAY KELSOE
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JEFFREY S. LAWSON, ESQ. (SBN 99855) .
Silicon Valley Law Group

152 N. Third Street, Ste, 900 Yoy,
San Jose, Ca 95112 Sy,
Telephone: (408) 286-6100 Ay Oo .
Facsimile: (408) 286-1400 @7!9' T, %{y
0 Dy,
Attorney for Petitioner ”7@0 . @3
Murray Kelsoe ()]
STATE WATER RESOURCES CONTROL BOARD
CLEAN WATER PROGRAM
In Re: ) USTCF Claim No.: 017309
) :
Petition of MURRAY KELSOE % DECLARATION OF RUSTY RINEHART
)
I, Rusty Rinehart, declare‘:
1. I am an attorney licensed in the state of California. If called as a witness I could and
would competently testify to following matters from my own personal knowledge.
2. I have represented the California Independent Oil Marketers Association since'the middle

1980s. In 1988 I was involved in the lobbying etforts to create the Underground Storage Tank Cleanup
Fund. (UST Fund) The California It}dci)endent Q1] Marketers.Association was heavily involvé;d in many
of the hearings related to the Fund legislation.

3. I worked closely with the, lobbyist for the California Independent Oil Marketefs
Assaciation, I even attended some hearings before the California State Senate and the Assembly in
regard to the proposed UST Fund legislation. Moreover, I recetved regular reports from our lgbbyist in
regard to those hearings that I could not attend.

4. The California Independent Oil Marketers Association is comprised of approximately
450 independent petroleum marketers throughout California. When Federal legislation was passed in
1986 requiring those who owned or operated underground storage tanks containing petroleumi to have

minimum liability insurance requirements there was no insurance available in California to meet this

DECLARATION OF RUSTY REINHARDT
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demand. In responsc to this requircment many busincsscs would simply have had to been sh&t down. As
had been done in several other states, but not that successfully, was the development of a UST Tank
Fund. Ina UST Tank Fund industry would pay into it on a product throughput basis thus creating a
fund for which claims could be made in the cvent there was a unauthorized relcasc. With minimum
deductible requirements, it would also satisfy the federal minimum insurance requirements. fhanks in
large part to the independent sector of the industry such a program became law in California in 1989,
with implcmenting regulations passcd by the SWRCE in 1991,

5. The permit program in California was already in place when the UST Fund cai:ne into
fruition by legislation passed in California in 1984. One of the principal requirements in achig¢ving
cligibility to the fund was the requircment that the owner or operator have a valid permit in pliacc. The
rational being that those owners who had complied with the tank laws all along would be unféirly
positioned for tank funds if they were competing with tank owners who purposefully ignored %the
cxisting tank laws. In addition there needed to be protection from those who ignored the payrﬁcnt of the
throughput fee. On the other hand it was recognized early on that many California counties sﬁ:nply did
not have the funds or the personal experienced enough to set up a permitting program for UST’s. Thus
there was established in the law a “quasi amncesty” program or waiver that allowed those operators carly
on in the UST Fund’s operation to show that they exercised their best efforts to comply with the law but
circumstances beyond their reasonable control prevented them from doing so. This was also intended to
prevent a run on what was a limitcd amount of funds trying to address an overwhelming number of
claims in the early 1990’s.

6. 1 do not believe it was the intent of the authors of the bill or its sponsors and supporters to
forever bar an owner or operator [rom parlicipation in the program if he may have had permitprobloms
years ago but has mended those issues and has had a recent record of permitted operations. It has also
been the intent of the program to fairly weigh all the equities of a claim filed with the fund. If ithe tank
owner has obtained its perit and met its (inancial responsibility requircmient prior to learing of a
petroleum release, that is a strong equitable argument for allowing the tank owner participatioﬁ in the

UST Fund.

DECLARATION OF RUSTY REINHARDT
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7. Finally, on¢ of the coabling declarations of the 1989 law was to prevent and ciorrcct
threats to public health and water quality through a comprehensive response program, Barring an
individual from access to the UST Fund for a permit violation that occurred years before discé)very of
the relcase is not consistent with the purposcs of the UST Fuad.

I declare under penalty of perjury under the laws of the State of California that the foregoing is

true and correct.

Dated: JuneZ9, 2003

Rusty R@khart

DECLARATION OF RUSTY REINHARDT
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~ ALAMEDA COUNTY

HEALTH CARE SERVICES

AGENCY

DAVID J, KEARS, Agency Director

June 13, 2003 ENVIRONMENTAL PROTECTION
' 1131 Harbor Bay Parkway, Sulle 250
’ Alameda, CA 84502-6577
(510) 567-6700
P’d rc‘)Mgor;a{ 7";9'309 FAX (510) 337-9335

Alamo, CA 94507
Subject:  RO0002448, Sunol Tree Gas Station, 3004 Andrade Road, Sunol, CA

Dear Mr, Kelsos:;

Alameda County Environmental Health (ACEH) staff has received the "Work Plan for Soil and
Water Investigation,” dated May 8, 2003, prepared by Clearwater Group (Clearwater), We have
examined the work plan and determined it to be unacceptable for submittal to ACEH. For
reasons stated below, ACEH is unabla to review the work plan, This notifies you that your due
date for the completed work plan is not extended. Please submit the work plan without dalay,

Additionéliy, thig letter provides comments on the “Wel) Sampling Report,” dated May 6, 2003,
prepared by Clearwater,

WELL SAMPLING REPORT COMMENTS

Clearwater recommends shutting down impacted domestic/irrigation water supply well
U4S01E2062 located on the adjacent private Property and plumbing the service connection at
tha property to Mr, Kelsoe's water supply well located on the Sunal Trae Gas Station site. They
recommend this as a “solution™ to the MTBE contamination of the private well.

The potential consequences of Clearwster's proposed solution are serious and potentiaily

disastrous. Clearwater's proposed action would significantly incresse the extraction rate from Mr.
Kelsoe's supply well, 2 well located on the gas station property. The increased pumping rate
could draw contaminants deeper into the aquifer and into the screens of Mr. Kelsoe's supply
well - a well that hag up until now been free of detectable MTBE contamination, In addition to
potentially causing Mr. Kelsoe’s well to become contaminated, such an action has the potential to

cause deeper migration of the contaminant plume and further degradation of a regional drinking’

water aquifer. Clearwater's recommendation Is thus deemed unacceptable.

We furiner note that Clearwater describes this solution &3 providing “...protestion for human
health and the environment, with the least cost,..” howevar: it doas not arnaar #h—t Adane amitoo -

Lo
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HEALTH CARE SERVICES
AGENCY

DAVID J. KEARS, agency Director

ENVIRONMENTAL HEALTH SERVICES
June 13, 2003 ENVIRONMENTAL PROTECTION  *
' 1131 Harbor Bay Parkway, Suite 260
Alameda, CA 84502-8577
(510) 567-6700

. elsoe
Mr. Murray K FAX (510) 337-8335

P.O. Box 176
Alamo, CA 94507

Subject:  RO0002448, Sunol Tree Gas Station, 3004 Andrade Road, Sunol, CA
Dear Mr. Kelsoe:

Alameda County Environmental Health (ACEH) staff has received the “Work Plan for Soil and
Water Investigation,” dated May 8, 2003, prepared by Clearwater Group (Clearwater). We have
examined the work plan and determined it to be unacceptable for submittal to ACEH. For
reasons stated below, ACEH is unable to review the work plan. This notifies you that your due
date for the completed work plan is not extended. Please submit the work plan without delay.

Additionéuy, this letter provides comments on the “Well Sampling Report,” dated May 6, 2003,
prepared by Clearwater,

WELL SAMPLING REPORT COMMENTS

Clearwater recommends shutting down impacted domesticfirrigation water supply well
04S01E20G2 located on the adjacent private property and plumbing the service connection at
that property to Mr. Kelsoe's water supply well located on the Sunol Tree Gas Station site. They
recommend this as a “solution” to the MTBE contamination of the private well.

The potential consequences of Clearwater's proposed solution are serious and potentially
disastrous. Clearwater’s proposed action would significantly increase the extraction rate from Mr.
Kelsoe's supply well, a well located on the gas station property. The increased pumping rate
could draw contaminants deeper into the aquifer and into the screens of Mr. Kelsoe’s supply
well — a well that has up until now been free of detectable MTBE contamination. In addition to
potentially causing Mr. Kelsoe’s well to become contaminated, such an action has the potential to
cause deeper migration of the contaminant plume and further degradation of a regional drinking
water aquifer. Clearwater's recommendation is thus deemed unacceptable.

We further note that Clearwater describes this solution as providing “...protection for human
health and the environment, with the least cost...” however; it does not appear that other options
for a water source were considered and no formal analysis of the cost of various alternatives was
presented. Clearwater's proposal to make a private property that has had its own water source
dependant upon a water supply from an adjacent gas station is unacceptable.

Finally, the report incorrectly depicts the location of well 04S01E20B1, which appears to be
mapped as 115" east of well 04S01E20A1 rather than 50’ as stated by Clearwater in the text.
Also, the well described in the report as 4501E20H2 does not appear to he the well that
Clearwater sampled. The DWR well log for 4S01E20H2 describes its location as approximately
2000 feet south of 1-680, and 1000 feet east of Andrade Road. This is not the well identified by
Clearwater in their report,



Mr. Murray Kelsoe
June 13, 2003, Page 2

EXAMPLES OF WORK PLAN DEFICIENCIES

Following are several sxamples of why Clearwater's “Work Plan for Soil and Water Investigation,”
dated May 8, 2003, is unacceptable. These comments are provided to the responsible party in
order to highlight some of the major deficiencies of the work plan. These deficiencies are
substantial enough to cause ACEH to reject the work plan.

1) Site Conceptual Model — The initial site conceptual model prepared for this site is not
adequate. Although substantial information is readily available in DWR well logs for the
immediate vicinity of the site and DWR bulletins and other published reports for this specaﬁc
groundwater basin, it appears that Clearwater Ilimited their review of regional
geological/hydrogeological references to a cursory survey of general geologic and topographic
maps in addition to the limited data obtained from their shallow investigation at the subject site.
This level of work is not sufficient to develop the initial SCM as previously requested of you. Also,
Clearwater proposes several alternative hypotheses for various release scenarios but the scope
of work proposed in the workplan is inadequate to confirm or refute them. Lastly, the rationale
and details for piezometer instaltation and the supplemental geologic assessment need to be
based on the initial SCM, which, as discussed above, is inadequately described in Clearwater's
work plan.

2} Transect of Monitoring Wells — The work plan proposes to place a transect of wells in the
same location as the temporary peizometers. These locations do not correspond to a transect
oriented perpendicular to the expected axis of the contaminant plume as was requested. The
temporary peizometers are intended to determine groundwater flow direction so that the transect
can be oriented appropriately. Clearwater’s proposal appears to ignore that intent.

3} Nested Wells - Clearwater proposes to install nested wells at this site. Nested wells are not
acceptable at contaminated sites due to difficulties ensuring reliable seals between sampling
zones. Poor seals can resuit in leakage between zones and are therefore not allowed.
Additionally, the proposed well construction diagram appears to combine elements of several
different well types, none of which are shown correctly. Among many of the discrepancies, the
diagram shows the filter pack extending from 4’ below ground sutface to the total depth for each
sampling interval without any seals between the monitored zones. Moreover, the screen lengths
are shown as being 10-feet-long. This screened interval is too long for depth-discrete
groundwater monitoring. In summary, aside from providing monitoring data that would likely be
unreliable, Clearwater’s proposed muiti-level well construction has the potential to cause cross
contamination of the aquifer.

4) UST Excavation Spoils Pile ~ The soil stockpile characterization and disposal activities
previously requested of you have not been performed. Your proposal to continue to leave the
waste soil generated during your UST removal and replacement activities in stockpiles at this site
is not acceptable. If you do not dispose of this soil pile by July 13, 2003, we will refer your case
to the County District Attorney for nuisance abatement. You could then be facing civil and
criminal prosecution.

CONCLUSION

in summary, the work plan is poorly written and confusing, has numerous errors, and lacks Ioglcal
presentation of essential background information and technical details of the proposed scope of
work. The poor quality and content of the work plan suggests that Clearwater is not familiar with
current MTBE investigation practices or the appropriate standard of care at high-risk groundwater
contamination sites. In particular, the nested well ‘transect’ work as proposed in the work plan
causes ACEH to question the consultant's understanding of dissolved plume characterization
techniques and their ability to install a groundwater monltormg network protective of groundwater
resources.  Further, Clearwater's proposal to increase pumping of a supply well at &
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Mr. Murray Kelsoe
June 13, 2003, Page 3

contaminated site has the potential to further jeopardize groundwater resources and is
unacceptable.

AGENCY OVERSIGHT

If it appears as though significant delays are oceurring or reports are not submitted as requested,
we will refer your case to the County District Attorney, for enforcement follow up. Enforcement
follow up may inciude administrative action or monetary penaities of up to $10,000 per day for

each day of violation of the California Health and Safety Code, Division 20, Chapter 6.75.

If you have any ;stlons please call Mr. Scott Seery at (510) 567-6783.

S:ncerely,,/ - /
-

Hazardoys Materials Specialist

Donna L. Drogos, P.E.
LOP Program Manager

CcC:

Mr. Barney Popkin
Clearwater Group

229 Tewksbury Ave

Point Richmond, CA 94801

Mr. Matt Katen

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5217

Mr. Roy Tovani
PO Box 333
Sunol, CA 94586

Jeffery Lawson, Esq.

Silicon Valley Law Group

152 North Third Street, Suite 900
San Jose, CA 95112

Mr. Murray Einarson
Einarson & Associates
2271 Old Middlefield Way
Mountain View, CA 94043

A. Levi, D. Drogos:/S. Seery

Ms. Betty Graham

Regional Water Quality Control Board
San Francisco Bay Region

1515 Clay Street, Suite 1400
Oakland, CA 94612

Susan Torrence, Esq.

Alameda County District Attorneys’ Office
7677 Oakport Street, Suite 650

Oakland, CA 94621

Mr. Scott Haggerty

Alameda County Board of Supervisors
1221 Oak Street, Suite 536

Oakland, CA 94612

Finley Boag, Esg.
4558 Second Street
Pleasanton, CA 94566
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State \ﬁlter Resources Contr(’ Board

Division of Financial Assistance
1001 I Street » Sacramento, California 95814

@

Winston H, Hickox P.O. Box 944212 « Sacramento, California » 942442120
Secretary for (916) 341-5714 + FAX (916) 341-5806 + www.swrcb.ca.gov/cwphome/ustef Gray Davis
Envirenmental Governor
Protection  The energy challenge facing Calijornia is real. Every Californian needs fo lake immediate action 1o reduce energy consumption,
For a list of simple ways you can reduce demand and cut your energy costs, see our website at WM , CELZOV,
MAY 1 2 unty
3 2003
Mr. Murmray Kelsoe Envirg
229 Tewksbury Ave Niment,
Iy al Healtn

Point Richmond, CA 94801
Dear Mr. Kelsoe:

UNDERGROUND STORAGE TANK CLEANUP FUND (FUND), FUND MANAGER
DECISION: CLAIM NUMBER 17309; FOR SITE ADDRESS: 3004 ANDRADE RD, SUNOL

<

I received a request for a Fund Manager Decision dated Januvary 14, 2003, submitted on your
behalf, by Ms. Julie Rose. In Ms. Rose’s letter, she requested that I reconsider the Fund’s Staff
Decision dated December 9, 2002. Fund staff denied your claim because you had not complied
with the permitting requirements of Chapter 6.7, Health & Safety Code (H&S Code). In
addition, you were denied a waiver to the permitting requirements. Ms. Rose contends that you
paid for the previous non-compliance through civil penalties and you are currently in compliance
with all requirements with regard to the remediation. Ms. Rose argues that to deny you access to
the Fund is punishing you twice for a single indiscretion.

After reviewing the facts and supporting documentation, I must concur with the staff’s decision.
Authority

With regard to the permit requirement, Section 25299.57(d)(3)(A) of the H&SC states, in part,
that a claimant may be paid if:

“...the claimant has complied with...the permit requirements of Chapter 6.7
(commencing with Section 25280).”

In addition, Section 25284(a)(1) states, in part:

“,..no person shall own or operate an underground storage tank unless a permit for its
operation has been issued by the local agency...”

With regard to eligibility for a permit waiver, Section 25299.57 (d)(3)(B)(1) states, in part:
“The claimant was unaware of the permit requirements prior to January 1, 1990, and

there was no intent to intentionally avoid the permit requirement or the fees associated
with the permit”

California Environmental Protection Agency

ﬁ Recycled Paper
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Murray Kelsoe -2-

Background

According to your Fund application, submitted on June 25, 2002, you acquired the subject site in
1983. In December 1984, you installed six underground storage tanks (UST). Operation of the
USTs began in 1985 and continued until April 2002, when five of the USTs were removed and
replaced with eight new USTs. The sixth original UST was left in place. Permits to own/operate
the USTs were not obtained until October 1994, Evidence of contamination was discovered
during the UST removal/replacement at which time Alameda County Health Care Services
(County) issued a directive to assess the extent of the contamination. After a reviewing your
application/supporting documents, and discussing the site with the County, Fund staff
determined the claim ineligible for participation in the Fund pursuant to the H&SC sections cited
above.

Discussion

Ms. Rose argues that while it is true the USTs were not permitted until 1994 and there were
compliance problems, you have paid for any non-compliance through civil penalties. She
indicates that you are now in compliance and the site is being remediated. Denial of access to
the Fund is double punishment.

In order to participate in the Fund, claimants must meet specific eligibility requirements. One
such requirement requires that a claimant has complied with the permit requirements of Chapter
6.7. The County has confirmed that they began implementing their UST program in 1987. In
1988, the County notifted all known UST owners of the UST law and operating permit
requirements. In the present case, you were also notified, through subsequent letters' and
meetings, of the requirement to obtain a permit and comply with the permit requirements. Since
you failed to comply with the permit requirements, the County referred the case to the District
Attorney in August 1994,

The District Attorney explained that you were in violation of section 25284, failure to obtain'an
operating permit, for a period of ten years and in violation of section 25292, failure to provide
proof of having ever used an approved system to monitor the USTs for leaks. You entered into a
“Stipulation and Modified Judgment”, which was filed on December 19, 1995. The judgment
ordered you to pay $125,000 for your non-compliance. As I understand from Ms. Rose’s letter,
this judgment has been paid.

Decision
Based on the information above, I must concur with the staff’s Decision to deny the claim

pursuant to the H&S Code sections cited above. The eligibility requirements for participation in
the Fund are to encourage timely compliance with UST law and, in turn, possibly minimize or

' County mailed “Notice of Violation” on April 24, 1991. Subsequently, a follow-up “Second Notice of Violation:
on June 5, 1991.

California Environmental Protection Agency
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Murray Kelsoe -3~

even avoid unauthorized releases. The failure to obtain the required permit is not merely a
paperwork violation. The material requirements that go together with the permit include proper
testing to detect whether a release from the tank has occurred and the initiation of corrective
action measures. As the result of this violation of the H&S Code, an unauthorized release
occurred and the resultant contamination has been left without investigation or cleanup for a
period of several years, allowing the contamination to spread farther from the source of the
release. No action at this late date would rectify this violation.

Therefore, you are ineligible for placement on the Priority List for this occurrence. In addition,
since you were aware of the permit requirement, you are ineligible for a waiver to the permit
requirement. If a release is discovered from the new USTs that you installed in 2002, and you
have continued to remain in compliance with all applicable requirements associated with USTs,
you may submit an application for any new occurrences.

NOTE: Sections cited are found in the Petroleum Underground Storage Tank Cleanup Fund
Regulations, Title 23, Division 3, Chapter 18, of the California Code of Regulations.

If you disagree with this Fund Manager Decision, you may request a Final Division Decision
from the Chief of the Division. A request should be sent to:

Barbara L. Evoy, Chief =~ USTCF Claim #017309
Division of Financial Assistance

State Water Resources Control Board

P.O. Box 944212

Sacramento, CA 94244-2120

A request to the Chief of the Division must include, at a minimum: (1) a statement describing
how the claimant is damaged by the prior Fund Manager Decision; (2) a description of the
remedy or outcome desired; and (3) an explanation of why the claimant believes the Fund
Manager Decision is erroneous, inappropriate or improper.

If you do not request a Final Division Decision from the Chief of the Division within sixty (60)
calendar days from the date of this letter, the Fund Manager Decision will then become final and
conclusive and steps will be taken to remove your claim from the Priority List at the end of the
60 day period.

If you have any questions, please call Shari Knieriem at (916) 341-5714.

Allan V. Patton, Fund Manager
Underground Storage Tank Cleanup Fund

Sincerely,

California Environmental Protection Agency

-
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cC!

Mr. Donna Drogos, LOP Program Manager
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 94502-6577

California Environmental Protection Agency
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Murray Kelsoe
3004 Andrade Road
Sunol, CA 94586

April 16, 2003

Via Federal Express

Domna L. Drogos

LOP Program Manager
Environmental Health Services
1131 Harbor Bay Parkway, Ste. 250
Alameda CA 94502-6577

Scott Seery

Hazardous Materials Specialist
Environmental Health Services
1131 Harbor Bay Parkway, Ste. 250
Alameda CA 94502-6577

Re:  Fuel Leak Case No. RO2448
Sunol Tree Gas: 3004 Andrade Road, Sunol, CA

Dear Ms. Drogos and Mr. Seery:

This letter is to authorize Alameda County Environmental Health Services to send all
communications regarding the above referenced case directly to my attorney, Jeffrey S. Lawson.
Also, please send a copy to me.

His contact information is as follows: Jeffrey S. Lawson
Silicon Valley Law Group
152 N. Third Street, Suite 900
San Jose, CA 95113

Tel: 408-286-6100
Fax: 408-286-1400

E-mail: jsl@svlg.com

If you have any questions, please contact Mr. Lawson.

Very truly ye
Murray Kelsoe

Cc: Jeff Lawson

10058486
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Via Faxsinnle

Donna Drogos

'%)’dgyc% ngctzy/

ATTORNEY AT LAW
4558 SECOND STREET
PLEASANTON, CA 94566

TEL (925) B46-671Q
FAX {(925) A26-0996D

April 14, 2003

1LOP Program Manager
Environmental 1lealth Services
Environmental Protection

1131 Harbor Bay Parkway+ ste 250
Alameda, CA 94502-6577

Re:  Fuel Leak Case No. Ro2448
Nunol I'ree Gas Station, 3004 Apdrade Road, Sunol, CA

Pear Ms. Drapos:

Please be advised that [ have heen retained by Mr. Tovani 1o ensure that his
properly is cleuned up. As you know, Mr. Tovani owns the property next o Mr, Murray
Kelsoe's Sunol Tree gas station. As you also know, Mr. Kelsoe's leaking fucl tanks have
severely contaminated Mr. 'l ovani wells and property.

Iv order to assist Mr. Tovani’s | am hopeful that we could have an in-person
mecting (at Mr. Tovani's property il possible) so that my client and 1 could understand

the following:

1)

4)

3)

What has been done to assess the magnitude of the contannnation (o
Mr. l'ovani's property?

What clse needs to be done to assess the magnitude of the
contamination to Mr. Tovani's property?

What role does your agency play regarding the contaminaiion of Mr.
Tovani’s property ?

Does your agency plan on ordering Mr. Kelsoe 1o lake action to ¢lean
up the all the dumage his leaking tuel tanks have cansed to Mr.
Tovani’s property?

IMyour agencey has formulated a plan tor the clean up Mr, Tovani's
property, what is the plun and whut is the time frame for ils
completion?
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ALAMEDA COUNTY

HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Directer

ENVIRONMENTAL HEALTH SERVICES

. : ENVIRONMENTAL PROTECTION
April 7, 2003 , 1131 Harbor Bay Parkway, Sulte 250
Alameda, CA 94502-8577
(518) 567-6700
) FAX {510) 337-8335
Mr. Murray Kelsoe 610

P.O. Box 170
Alamo, CA 94507

Re:  Fusl Leak Case No. RO 2448, Sunol Tree Gas, 3004 Andrade Road, Sunol

Dear Mr. Kelsoe:

This letter is in response to our receipt of a facsimile transmittal from your attorncy, Jeff Lawson.
Mr. Lawson’s transmittal was in regards to the submittal of a Soil and Water Investigation (SWD
workplan, and sampling from the several water supply wells in proximity to the subject site.

We weres informed on April 4, 2003, by Clearwater Group’s John Reardon that the nearby water
supply wells will be sampled the week of April 6, 2003. This office expects the report of this
sampling cffort to be received by this office by Friday, April 11, 2003.

‘The due date for submittal of the SWI workplan and associated elements '(e. g., Site Conceptual

Model, etc.) has been extended to April 23, 2003.

Please call the undersigncd at (510) 567-6783 should you have any qucstit')ns.

Post-It™ brand fax transmittal memo 7671 l#of pages » [/

e
o, Co
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¢e; Betty Graham, RWQCB



Seery, Scott, Env. Health
|

From: Seery, Scott, Env. Health

Sent: Tuesday, April 08, 2003 3:49 PM

To: ‘bpopkin@clearwatergroup.com'

Cc: Drogos, Donna, Env. Health

Subject: RE: Verbal access granted to sample all five wells, Sunol Tree Service, CB021C

Hi Barney
Thank you ifor the updates.

For those wells with active pumps and spigets, please allow the water to run several
minutes before sampling in case the water trapped in the line is stagnant.

Some clarificaticons:

Well 48/1E-20-A2 appears to be located on one of the FRANCO properties on Andrade Road;
paragraph 4 of your e-mail suggested the well at that location was well 4S/1E-20-Al.

Well 48/1E~20-A1 actually appears Lo be at the Sunset Riding Academy (as you mentioned
sarlier in your post), 7587 Athenour Way, ASN 096-0001-008-07, on property owned by
BERKELEY READY MIX (Mort Calvert, 925-862-2257}. The record also suggests that only one
well is at that locaticen.

Well 48/1E-20-Bl appears to be located at 7645 Athenour Way, on one of two parcels in that
general area (-010-05 cr ~008-05). Both are owned by BERKELEY READY MIX.

Well 45/1E~20-H2 may or may not be on the parcel which is now an open pit. The two parcels
are 096-0001-011-08 and 011-09. It appears that the open pit is located on -011-08.

Thanks again for the update.

Scott

————— Criginal Message---—--

From: Barnéy (mailto:bpopkin@clearwatergroup.com]

Sent: Tuesday, April 08, 2003 12:30 PM

To: Scott O. Seery/ACHCSA (E-mail)

Ce: John Reardon/Clearwater (E-mail); Brian Pierskalla/Clearwater
(E-mail); Jessica Chiaro/Clearwater (E-mail)

Subject: Verbal access granted to sample all five wells, Sunol Tree
Service, CB0O21C

Hi Scott,

Here is our update on sampling domestic wells in the wvicinity of Suncl Tree
Service per your request and meeting yesterday afternoon at 3 p.m. We have
verbal access granted to sample all five wells, though reportedly, a
Berkeley Ready Mix well 4S/1E-20-HZ is possibly destroyed, accerding to Mort
Calvert.

We've calléd Roy Tovani/T-Bear Ranch, 3000 Andrade Road (1 well,
48/1E-20-G2} at 925-862-2340, spoke with Roy and got his okay to sample his
well on Thursday, April 10, 2003.

We 've call%d Mort Calvert/Sunset Riding Academy, 7587 Athenour Way (1 well,
48/1E~20-AI) & Berkeley Ready Mix, 7645 Athenour Way (2 wells: 45/1E-20-BI

1
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thenour property well; nog'_reet address, 4S/1E-20-H2Z -~ pog,bly
destroyed) at 925-862-2992, Fax 925-862-0229, cell 925-321-6012), left a
voice mail. message for him to call Brian to confirm when we can sample, and
what pumping system he might have in-place, etc. I continued calling, and
was able to reach Mort and get his verbal okay to sample his three wells.
Mort says he thinks that the 4S/1E-20-H2 well is destroyed because there is
an open pit in that area. Mort will try to coordinate with his grounds
manager, Bob Saia (direct line 925-835-1236), who is off today. We hope to
be onsite 'on Thursday, April 10, 2003, to sample these wells.

We've calllkd John Franco (1 well, 4S/1E-20-AI) at 925-862-0535 several
times. There is no answering machine. John and Joseph have unlisted phone
numbers according to telephone information. Mort Calvert says that this
well is on the County Drives Golf Center; I called information and got
925-862-0252 as the business address for the Golf Center at 3200 Andrade
Road. I called the number, spoke to a "Bili" who said it would be okay with
him if we sample the well; Bill gave me a cell phone for John Franco,
925-200-5070. I left a message on this phone, called again, spoke with John
and got his verbal okay to sample the well on Thursday. John says it is an
irrigation producticn well with a pump and faucet. John said he'll call
ahead to the Golf Center to alert them.

Therefore, we plan to be onsite on Thursday, April 10, 2003, to sample the
five wells that you have directed us tc sample, access permitting. We are
preparing site access agreements for the property owners and are making
arrangements for the analytical laboratory work.

Barney P. Popkin, RG, REA, CHMM

Principal Geologist, Technical Director
Clearwater Group - Envircnmental Services

229 Tewksbury Avenue

Point Richmend {nr San Francisco), CA 24801
Office 510.307.9943 x 227, fax 510.232.2823
Mobile 415.378.4365, bpopkin@clearwatergroup.com

Tracking: . Recipient Delivery
‘bpopkin@clearwatergroup.com’
Dregos, Donna, Env. Health Delivered: 4/8/2003 3:49 PM



ALAMEDA COUNTY » ‘

HEALTH CARE SERVICES )
AGENCY =
DAVID J. KEARS, Agency Director ,

ENVIRONMENTAL HEALTH SERVICES
. ENVIRONMENTAL PROTECTION .
April 7, 2003 1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577 '
(510} 567-6700
FAX (510) 337-9335
Mr. Murray Kelsoe (510) 337-9335

P.O. Box 176
Alamo, CA 94507

Re: Fuel Leak Case No. RO 2448, Sunol Tree Gas, 3004 Andrade Road, Sunol

Dear Mr. Kelsoe:

This letter is in response to our receipt of a facsimile transmittal from your attorney, Jeff Lawson.
Mr. Lawson’s transmittal was in regards to the submittal of a Soil and Water Investigation (SWI)
workplan, and sampling from the several water supply wells n proximity to the subject site.

We were informed on April 4, 2003, by Clearwater Group’s John Reardon that the nearby water
supply wells will be sampled the week of April 6, 2003. T his office expects the report of this
sampling effort to be received by this office by I'riday, April 11, 2003.

The due date for submittal of the SW1 workplan and associated elements (e.g., Site Conceptual
Model, etc.) has been extended to April 25, 2003. -

Please call the undersigned at (510) 567-6783 should you have any questions.

—

Sincerely,

Sqoit-QL. See:
Hazardqus matgrigls Specialist

cc: Betty Graham, RWQCB
Shari Knieriem, SWRCB UST Fund
Matt Katen, Zone 7 Water Agency
Scott Haggerty, Alameda Co. Board of Supervisors
Susan Torrance, Alameda Co. District Attorney’s Office '
Barney Popkin, Clearwater Group, 229 Tewksbury Ave., Pt. Richmond, CA 94801
Roy Tovani, P.O. Box 333, Sunol, CA 94566
A. Levi, D. Drogos



SVLG

SILICON VALLEY LAW GROUP

A LAW CORPORATION
Jeffrey S, Lawson isl@svlg.com

April 4, 2003

Yia Facsimile & U.S. Mail 4 o
TFie
Donna L. Drogos . Coy,
LOP Pr APp My
rogram Manager )

Environmental Health Services G”Vifo Z00,5’
Environmental Protection L Sny
1131 Harbor Bay Parkway, Ste. 250 o HQO/I/,

Alameda CA 94502-6577

Re:  Fuel Leak Case No. R02448
Sunol Tree Gas Station, 3004 Andrade Road, Sunol, CA

Dear Ms. Drogos:

This letter is in response to your letter of March 20, 2003 and also in follow up to our
telephone conversation of March 26, 2003. 1 have been retained by Murray Kelsoe to assist him
in complying with your agency’s directives and to assist him in appealing the denial of coverage
by the Underground Storage Tank Cleanup Fund (USTCF). As you know, Mr. Kelsoe has
extremely limited financial resources. Although the extent of the release at Sun Tree Gas Station
is currently unknown, generally MTBE releases are extremely expensive to investigate and
remediate. The USTCF was created to insure the protection of public health and safety, to
provide hard to obtain environmental insurance coverage, to provide financial assistance to small
businesses that have limited financial resources and to ensure timely compliance with the law
governing underground storage tanks. California Health & Safety Code §25299.10. Mr. Kelsoe
has relied on the USTCF financial assurance provisions for almost ten years. It is important that
the USTCF step up to its’ obligations in regard to the Sunol Tree Gas Station and we request
your assistance in obtaining fund coverage. In the meantime, despite his extremely limited
financial resources, it is my client’s goal to comply to the best of his ability with the directives of
your agency.

I have been told that the video survey of the Sunol Tree Gas Station well has been
completed and presented to Environmental Health Services. From our discussion, it is my
understanding that the next most critical task set forth in your March 207 2003 letter is the water
supply well sampling. Yesterday, Clearwater Group, Sun Tree Gas Station’s environmental
consuitant, provided me with a letter proposal for completing that task. The Clearwater letter is
attached hereto. As you can see, it will take 3-4 weeks after your approval to complete this task
and to present you with a report. We apologize for the delay, but it is took until yesterday to
scrape together the necessary funds to undertake that task.

152 N. Third Street, Suite 900 » San Jose, CA 95112 » Tel: (408) 286-6100 * Facsimile: (408) 286-1400 * www.svlg.com



™ L 4
Donna L. Drogos
April 4, 2003
Page 2 of 2

In regard to the due dates set forth in the March 20, 2003 letter, we respectfully request
an extension of the date for submitting the water supply sampling report to May 9, 2003. We also
request an extension of the April 4, 2003 date for completion of disposal of UST excavation soils
pile and submission of a work plan to June 30, 2003.

We look forward to working with the Environmental Health Services to resolve this

matter.
Very truly yours,
Silicon Valley Law Group
/ i
EFFREY S. LAWSON
JSL/It
Enclosure: Clearwater Proposal

Cc: Murray Kelsoe
John Reardon
Matt Katen
Roy Tovani
Betty Graham
Susan Torrence
Scott Haggerty

10057468
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Sent By: HP Laserdet 3100; ’ 151023227284; Apr-4-03 18:46; Page 1
- " -
‘ e ( : CH—M)‘%T"&WR
i L [

Luvywicereistal Soibuira

229 Tewksbury Ave, * Pt. Richmond, CA 94801
Telephone 510-307-9943 * Fax Line 510-232-2823

Limifed. .Access Driling-Phase | Environmental Assessments-Subsurface Invesligafions-
Remedialions Responsible Parly Studies-Litigation Support-Underground Sivrage Tank Studies.

Asbestos Inspections.
FACSIMILE TRANSMISSION

TO: 5‘
FAX #: 520 33> 2535—

NUMBER OF SHEETS {INCLUDING THIS ONE):

o
w4 [0 B_ o5 rumce 2lc

MESSAGE:_ MMW__
Shoekep el 3ol dAmedigees — Fvvin
earwedey's PSA, Mppesrdlax A,
Marer 143003 report— FYIZuse.
M/%]W&MMJ
Tead:

FROM: B'_l.ﬂhp vorske “QZ&AM)L&’#} |

IF YOU DID NOT RECEIVE THE COMPLETE TRANSMISSION,
PLEASE CALL 510-307-9943

THIS FAX MAY CONTAIN PRIVILEGED ANDY CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE
USE OF PERSON(S) NAMED ABOVE WHO HAVE A RIGHT OF PRIVACY. IF YOU ARE NOT AN
INTENDED RECIPIENT, YOU ARE NOTIFIED THAT ANY DISCLOSURE DISSEMINATION DUPLICATION
OF THIS FAX 1S NOT AUTHORIZED, AND NO WAIVER OF ANY PRIVILEGE OR CONFDENTIALITY IS
INTENDED BY YOUR RECEIPT OF THIS TRANSMISSION. IF YOU HAVE RECLIVED THIS FAX IN ERROR,
PLEASE NOTIFY US BY COLLECT TELEPHONE CALL AND RETURN IT SO WE MAY REDIRECT IT THANK

YOU.



Sent By: HP Laserdet 3100, . 151023227288; Apr-4-03 16:46; Page 2/4

TABLE 2
SUMMARY OF LABORATORY ANALYSES
SOTI. SAMPLES FROM DISPENSER AND PIPING ARLEAS, AND SOIL STOCKPILES
Suno| Tree Gas
3004 Andrade Roud
Sunol, California 94586

Sample TPy | PHA_| TPHmo | Bencens | Totuenc | Elbyloenzene | Xybones T RTBE T T4
No. (mp/kg) | (mg/kg) | (mgik (mpkg) | (mg/ke) (mp/kg) (n)l’gf_k,g) {mg/ke) (mgf;;:lg)
ey = Soil Sampies from Piping Trenck Area
25 . B0 §3ehe ND ND 0.0072 . ] !
T2 150 617 ¢ 65771 ND L0 24 D:: ? 05(!;5 ;t:flj
P34’ 9.2 14** 36%%* ND ND 0.039 0.67 1.1 9.93
Soil Ssmples from under Dispenser Area
DSPI-3' ND 65 2677 * ND ND ND ND ND 103
DSF2-3: ND 38 45 ND ND NI ND 0.79 927 |
D3FI-3 ND 35 2L ND ND ND ND 0.8038 9.£]
DSP4-3 ND | 83 Ll N NN ND ND ND 120
D5PS-7 ND 60 3pnee ND ND ND Ni) ND 13.9
D&Ps-3 NG 8.4 I ND ND ND ND ND 9.8%
DSp7-1' 3.9* 1,300 ND ND ND ND 0,030 0,090 736
DSP-3' ND 10 yyres ND ND ND ND ND 6.0}
SpPa. 3 ND 4.9%* 1e=e ND ND ND ND ND B.66
D5P1D-V 13 7. dne 127%* ND 0.17 0.19 1.7 0.078 7.5}
PSP NI ND 14%es ND ND ND ND 0.13 838
ngpi2-¢4 ND ND NI NI NI ND ND 0.0064 754
Soil Samples from Soil Stockpiles ‘
STP-1 ALAZLALAM] ND ND ND ND ND ND ND ND 704
STP-2 B1,B2,B3. 4 ND NI 87 ND ND ND ND ND 7.38
STP-ACLC2CIC4 ] ND ND 16" NL ND ND ] _ ND NL 4.24
STP-4 DID2.DANA[  ND Y+ 2yn*" ND ND ND ND | T ND 5.81
Reporting
Limits 1.0 1.0 10 N.O050 0.0050 0.0050 0.0050 0,005% 13,59

= Hydrocarbons reported as TFHg do not exhibit fypical gesoline chromatagraphic partem fir saample DSPT-Y
*# Hydrocarbons repovied as TPHA do not exhibit sypical dicscl chromutegraphic pattzrn for samples FT2-4', PT3-4", D5PY-3', DSPLO-3' and

sTe4 01, D2D3,D4
+*+ Hydiocarbons reported as TFHA do not exhibit typical motor oil chromategraphic puttern for samples P11-2.5', Pr2—4', PT3-4', DiPI -3,

DSP2-3, DSP3-¥, D3P4-Y, DAPS-Y, DSPG- ¥, DIPE-3, DSP9-3', PSPLY-3, DEP11-Y, STP-3 C1,02,03,04, and STP-4 DI,D2,D3,D4

Nolesy

Bricx Benzene, Tolucne, Ethylbenzene and Total Xylenex by 11.5. iPA Method B2600
Lead I.ead by U.5. EPA Method 60L0

MTBE Methy! lent-buty! etfier by EPA Method 32600

ThHd Tuta) petruleurm hydrcarhon ax diesel by U.S. BPA Melhod 5015 modified
TPHg "} utaf petroleum hydrocarlons as gasotine by UL5. EPA Method 82607

TFHmMo “otat petruleurn hy drocarbons as motor ot by U S EPA Method 5015 modified
mgkg milligrams per kitogram {approximately muivalent 1o ppm}

ND Not detected in concentrstions excecding the indicated laboratury reporting linait
PT Plpe Trench Spit Sample, collected April 22, 2002

Dsp Dispenser sail sample, collecled April 22,2002

5TP Stockpile Soil Sample, composited in lah from 4 semples , cullecled April 22, 20002

When depths are listed in tample name {ex. PT2-4"), depth i« below grade,
Samples were collectad by Jim Jacobs, Environmeual Bio-Systoma, Mill Vifley, Ushlomia, oit April 22, 2002

Somples were analyzed for petroleun by Kilf Anglyucal, Davis, Californig,
andl for Lead by Catifornys Labaratory Services, Sacramenty, Califprmia.
Samples were prepared by LS. BPA Method 5030, and anglyzed by U8 EPA Methuds BO15M and 802LE.

CROC §/22/2002
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TABLE 1
SUMMARY OF LABORATORY ANALYSES
UNDERGROUND STORAGE TANK SAMPLES

Sunol Tree Gas
3004 Andrade Road
Sunol, Culifornia 54586

Page 3/4

Sample TrHg Triid Benzene Teluetie Ethiylbenzune Xylenes MIBE Teud
No.
Geoprabe samiplos for UST converted inte water storage tank (cullected March 27, 2002), in mg/k

SP-1 - Soll ND 12+ ND ND ND NI ND NA
SP-2 - Sail ND 8.4 ND ND ND ND ND NA
Reporting
T.imits 1.0 1.0 0.0050 0.0050 0.0050 00050 0.005¢

Underground Storage Tank Removal Soil Samples (collected April 2, 2002), in mg/kgo
S1-15" - Soil ND ND ND ND ND ND ND 6.8
52-15'- 8o ND ND ND NP ND ND ND 4.4
53-15'- 5S¢ NI 1.1* ND ND ND ND ND 4.1
54-15 - Soil NI Nb ND NP NI ND ND 4.5
85-15'- Soil 9.5 26" ND ND ND 0.049 ND ND
5615 - Soil ND ND ND ND ND ND 0,025 4.7
$7-15" - Roil ND ND ND ND NI ND ND 3.8
S58.15' - Swuil ND ND NI ND ND ND ND 5.1
SY 15 - Suil ND NI ND ND ND ND 0.00538 4.3
S10-15" - Soil ND ND ND NEY NI NL WD 53
Reporting
Limits [.0 1.0 (.0050 0.0050 0.0050 0.0050 0.0050 2.5

Underground Storage Tank Removal Water Sample ( collected April 2, 2002), in ug/T, .

WS-1 - Water ND 230 NL 1.5 ND 2.7 84 ND
Repurling
{.imily 50 50 0.50 0.50 Q.50 0.50 0.50 5.0

* Hydrocarbons reported as TPHY do nul exhibit typical dicsc] chromatographic palter for samples SP-I, 8P-2, $3-15', und §5-15'

Nules:

BTEX Benzene, Tuluene, Ethylbenzene and Total Xylenes by ULS, EPA Methnd 82600
Lead Lead by U8, EFA Method 6010

MTBE Mathyl tert-buty] ether by EPA Mcthod 82603

NA Nut unelyzed

ND Nol detected in coicentrationy excecding the indicated laboratory reporting limit
Stas Suil sumple from undergound tank renwoval, collected April 2, 2002,

sk Suil ssmple troi Geuprobe, colleated March 27, 2002

‘TPHd Tolal petroleum hydeocarbons g9 dicsel by U.S. EPA Mcthod 801 3 moedifisd
TPk Total petroleum hydrocarbons s gasoline by LIS, EI'A Method $260R

UST Underground Storage Tank

W5 Water sample from Lunk pit, colfccted April 2, 2002.

myfhy milligroms per kitogram (approximately cquivalent i ppm)

pelL misragrams per fiter (approxinaicly equivalent to pph)

When depths arc listed i 2umple name (cx. §1+15), deplh is below grads,

Sampies were collecled by Jim Jacobs, Envirunmental Bio-Systets, Mitl Vallcy, Califemia,

Sumples were eralyzed for peiroleum by Kiff Analytical, Davis, Califomnia,

and for lead by California Labordluey Services, Sacramento, California,

Somplos weie pegpared by LLS FPA Method 5030, and analyzed by U, 5. EPA Methods R015M and 02| B,

cpo1t

8/22/2002
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4 SILICON VALLEY LAW GROUP
A LAW CORPORATION
152 NORTH THIRD STREET . TELEPMONE; t408) 286-6100
SUITE 900 FACSIMILE: (408)\286 - 1400
SAN JOSE, €A 85112 Wi, SuLg. SO

FACSIMILE COYERSHEET

DATE: April 4, 2003

TO: Donna L. Drogos

FROM: Lisa Tornquist, Paralegal to Jeff Lawson

RE: Fuel Leak Case No. R02448/Sunol Tree Gas Station

FACSIMILE NO.: $510-337-9335 TELEPHONE NO.: 510-567-6700

Number of pages including Facsimile Cover Sheet: 4

COMMENTS: Please refer 1o the awached letter of today’s dare.

ey i i R S h
PRIVILEGED AND CONFIDENTIAL information intended only for the use of the addressea(s) named above. If the
reader of this message is not the intended regipiont or the employee or agent responsible for delivering the meséage e

. the Intended recipient(s), please note that any dissemination, distribution 6r Copying of this communication Is smcﬂy
prohibited. Anyane who receives this communication in error should notify this office immediately by telephone and
return the original message to this office at the abova gddress via U.S. Mail.

P-OATAWSLMHDS [ommiFas LAT aos
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SILICON VALLEY EAW GROW

A LAW CORPORATION

Jeffrey S. Lawson isl@svlg.com

April 4, 2003

Via Facsimile & 1J.S. Mail

Donna L. Drogos .

LOP Program Manager
Environmental Health Services
Environmental Protection

1131 Harbor Bay Parkway, Ste. 250
Alameda CA 94502-6577

Re:  Fuel Leak Case No. R02443
Sunol Tree Gas Station, 3004 Andrade Road, Sunol, CA

Dear Ms, Drogos:

Thus letter is in response to your letter of March 20, 2003 and also in follow up to opr
telephone conversation of March 26, 2003, I have been retained by Murray Kelsoe 1o assist him
in complying with your agency’s directives and 1o assist him in appealing the denial of coverage
by the Underground Srorage Tank Cleanup Fund (USTCF). As you know, Mr. Kelsoe has |
extremely limited financial resources. Although the extent of the release at Sun Tree Gas Station
1s currently unknown, generally MTBE releases are exuremely expensive 1o investigate and
remediate. The USTCF was created to insure the protection of public health and safety, to
provide hard to obtain environmental insurance coverage, to provide financial assistance to small
businesses that have limited financial resources and to ensure timely compliance wirth the law
governing underground storage tanks. California Health & Safety Code $§25299,10. Mr. Kelsoe
has relied on the USTCF financial assurance provisions for almost ten years. It is important that
the USTCF step up 10 its’ obligations in regard 1o the Sunol Tree Gas Starion and we request

* your assistance in obtaining fund coverage. In the meantime, despite his extremely limited '
financial resources, it is my client’s goal to comply to the best of his ability with the directives of
your ggency.

T have been told that the video survey of the Sunol Tree Gas Station well has been

completed and presented to Environmental Health Services. From our discussion, it is my

. understanding that the next most critical task set forth in your March 202003 letter is the water
supply well sampling. Yesterday, Clearwater Group, Sun Tree Gas Station’s environmenyal
consulrant, provided me with a letter proposal for completing that task. The Clearwater letter is
attached hereto. As you can see, it will take 3-4 weeks after your approval 1o complete this 1ask
and ro present you with a report, We apologize for the delay, but it is took until yesterday to
scrape together the necessary funds o undertake that rask.

152 N. Third Svrecc, Suice 900 * San Jose, CA 95112 » Tel: (408) 286-6100 = Facsimile: (408) 286-1400 = www.svlg.com
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Donna L. Drogos
April 4, 2003
Page 2 of 2

In regard to the due dates set forth in the March 20, 2003 letter, we Tespectiully request
an extension of the dare for submirting the water supply sampling report to May 9, 2003, We also
request an extension of the April 4, 2003 date for completion of disposal of UST excavation soils
pile and submission of 2 work plan to June 30, 2003.

We look forward to working with the Envirenmental Health Services 10 resolve this
matter.

Very truly yours,
Silicon Valley Law Group

Y S, LAWSON
JSL/t
Enclosure:  Clearwater Proposal

Ce:  Murray Kelsoe
John Reardon
Matt Katen
Roy Tovani
Betty Graham
Susan Torrence
Scou Haggenty

10057468
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CLEARWATER

G RO UP

o

Enuilreamental Services

. Mr Murray Kelsoe April 3, 2003
Sunol Tree Gas ‘
2004 Andrade Rd.
Sunol, CA 94586

RE: Clearwater Group Agreement CG Project # CBO21C

Dear Mugray:

In responss to Ms, Douna Drogos’ letter dated March 20, 5003, regarding the sarapling of
five domestic/imigation water wells. Clearwater proposas sending 2 field technician owt
to your site to collect and send to the laboratory for analysis Water samples as described
in the County’s letter early next week, assuming there is 0o problem accessing the wells
jn question to complete the work. Please allow us 3-4 woeks afterward to report Qur
findings 1o the Alameda County Health Care Services. Please be assured we will
complete this task most expeditiously as possible. Clearwater will provide you a simple
report to forward 10 Alameda County Health Care Services.

As always, Clearwater appreciaies the uppUliily C dn usiness with vou. If you have
any guestions regardinyg the project, feel frec 10 call me at (510) 307-8943 extension 231.

Regards,
Clearwater,

B Pakat-

Brian A. Pierskalla
Project Manager

220 Tewksbury Avanuc @ Puind Rietimond. Callfnraia 280! @ Teleplions: 510-307-9943 <+ Faa: 510-232-2543

* . T-648  P.004/004

F-868



Sent By: HP Laserdet 3100; 151023227268, Apr-3-03 16:37;

o e
——43?‘& gu— Alameag County
CLEARWATER | #ova

Page 2/2

G R O U P iron

Men
Enu:'ranma! Services ta’ Heaﬂh
Mr. Murray Kelsoe April 3, 2003
Sunol Tree Gas
1004 Andrade Rd.
Sunol, CA 94586

RE: Clearwater Group Agreement  CG Project # CB021C

Dear Murray.

1n response to Ms. Donna Drogos’ letter dated March 20, 2003, regarding the sampling of
five domestic/irrigation water wells. Clearwater proposes sending a field technician out
to your site to collect and send to the laboratory for analysis water samples as described
in the County’s letter carly next week, assuming there is no problem accessing the wells
in question to complete the work Please allow us 3-4 weeks afterward to report our
findings 1o the Alameda County Health Care Services. Please be assured we will
compiete this task most expeditiously as possible. Clearwater will provide you a simple
report to forward to Alameda County Health Care Services.

As always, Clearwater appreciates the opporiunity to do business with you. If you have
any questions regarding the project, feel free to call me at (510) 307-9943 extension 231.

Regards,
Clearwater,

B Putkati

Brian A. Pierskalla
Project Manager

229 Tewkshury Avenne @ Poilk Richmond, California Y4301 @ Telephone: §10-307-9943 « Eax: 510-232-2823
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¢ ALAMEDA COUNTY @
"HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
March 20, 2003 1131 Harbor Bay Parkway, Suite 250
Alameda, CA 284502-6577
(510) 567-6700
Mr. Murray Kelsoe FAX (510) 337-9335
PO Box 176
Alamo, CA 94507

Dear Mr. Kelsoe:
Subject: Fuel Leak Case No. R0O2448, Sunol Tree Gas Station, 3004 Andrade Road, Sunol, CA

Alameda County Environmental Health (ACEH) staff has reviewed the "Preliminary Site
Assessment Report,” dated March 14, 2003, prepared by the Clearwater Group for the subject
site. Additionally, analytical data from the domestic wells on properties immediately adiacent to
your site have been reviewed.

Methyl tert-Butyl Ether (MTBE) up to 130 pph has been detected in the domestic well located
approximately 750" in the apparent downgradient direction from your site. MTBE at 0.5 ppb has
also been detected in a well on the golf course adjacent toe your property. Limited investigation
activities at your site have confirmed the presence of MTBE at up to 43 ppb in groundwater and
5.7 ppm in soil. Up to 17,000 ppb TPHG has also been confirmed in groundwater. We are very
concerned with the impacts of MTBE to drinking water wells, the detections of petroleum
hydrocarbons and MTBE at your site, the proximity of your site to other water supply wells in the
vicinity, and the site's location within a groundwater basin used for drinking water.

This letter presents a request for three-dimensional characterization and monitoring of soil and
groundwater contamination {(MTBE, petroleum products, and associated blending compounds
and additives) from the unauthorized releases from your site. Due to the impacts of MTBE to a
drinking water well and to groundwater resources, apparently from your site, your case has been
classified as a highest risk MTBE site.

TECHNICAL COMMENTS

1} Water Supply Well Sampling - Five domestic/irrigation supply wells have been identifled in
the apparent downgradient direction of your site. Well 04301E20G2 detected 130 ppb MTBE,
well 04S01E20A2 detected 0.5 ppb MTBE, and welis 04S01E20A1, 04S01E20B1, and
04S01E20H2 have not been sampled. We request that you coilect groundwater samples from
these five wells and analyze by EPA Method 8260 for TPHG, BTEX, MTBE, TAME, ETBE, DIPE,
TBA, and EtOH. Please submit the results of your sampling in the Water Supply Well Sampling
Report requested below. '

2) UST Excavation Spoils Pile - Soil excavated during UST removal and replacement
activities in April 2002 remains in stockpiles at your site. TPHG, BTEX, and MTBE have beern
detected in your stockpiled soil. Although the October 10, 2002, Prefiminary Site Assessment
Status Report stated that stockpile soil was to be characterized with removal activities
commencing on October 30, 2002, to date this work has not been performed.

Due to its location the stockpiled soil will impede performance of the site investigation activities
requested below. Additionally, runoff from the pile or water infiltrating the soil pile could have
(and could stil! be} contributed petroleum hydrocarbons to the underlying soil and shallow



Mr. Murray Kelsoe
March 20, 2003
Page 2

groundwater. in addition to this being a potential ongoing source of groundwater contamination,
the introduction of contaminants from the soil stockpile may ‘confuse the signal’ of groundwatér
contamination due to subsurface releases when interpreting results during the next phases of
investigation at your site. Therefore, it is imperative that you properly remove and dispose of this
soil. We request that you complete your disposal activities by Aprit 4, 2003. Document the
results of your soil stockpile sampling and removal in the Soil and Water Investigation (SWl)
Report requested below.

3} Site Conceptual Model - Appropriate plans for characterization and remediation and
considerable cost savings can be realized if your consultant focuses on developing and refining a
viable Site Conceptual Model (SCM) for the project. A SCM is a set of working hypothesés
pertaining to all aspects of the contaminant release, including site geology, hydrogeology, release
history, residual and dissolved contamination, attenuation mechanisms, pathways to nearby
receptors, and likely magnitude of potential impacts to receptors. The SCM is used to identify
data gaps that are subsequently filled as the investigation proceeds. As the data gaps are filled,
the working hypotheses are modified, and the overali SCM is refined and strengthened.
Subsurface investigations continue until the SCM no longer changes as new data are collected.
At this point, the SCM is said to be “validated.” The validated SCM then forms the foundation for
developing the most cost-effective corrective action plan to protect existing and potential
receptors.

When performed properly, the process of developing, refining and ultimately validating the SCM
effectively guides the scope of the entire site investigation. We have identified in this letter,
based on our review of existing data, some initial key data gaps and have described several tasks
that we believe will provide important new data to refine the SCM. Starting with a review of the
data available for this site we request that your consuitant develop the initiat SCM of site
conditions and present it in the work plan requested below. We request that your consultant
incarporate the results of the new work requested in this letter into their SCM, identify new and/dr
remaining data gaps, and propose supplemental tasks for future investigations. There may need
to be additional phases of investigations, each building on the resuits of the prior work, to validate
the SCM. Characterizing the site in this way will improve the efficiency of the work and limit its
overall cost,

The SCM approach is endorsed by both industry and the regulatory community. Technical
guidance for developing SCMs is presented in Strategies for Characterizing Subsurface Releases
of Gasoline Containing MTBE, American Petroleum Institute Publication No. 4699, dated
February 2000; "Expedited Site Assessment Tools for Underground Storage Tank Sites: A Guide
for Regulators” (EPA 510-B-97-001), prepared by the U.S. Environmental Protection Agency
(EPA), dated March 1997; and “Guidelines for Investigation and Cleanup of MTBE and Other
Ether-Based Oxygenates, Appendix C,” prepared by the State Water Resources Control Board
dated March 27, 2000.

4} Site Characterization and Monitoring - A review of supply well logs in the immediate
vicinity of your site indicates that a productive groundwater basin is likely present beneath your
site at depths of approximately 25’ to 80’ bgs. Calculations from supply well log data estimate a
hydraulic conductivity of approximately 90 feet/day within this aquifer.

A review of the data from your site indicates that the upper 20’ of the site are comprised of silts
and clays. Although boring logs indicate that the formation becomes increasingly sandy at the 20’
to 24’ depth, your consultant completed the borings to those depths, thereby performing only a
shallow investigation that did not penetrate the underlying productive aquifer, which is tapped by
nearby water supply wells. Therefore, additional site investigation activities are needed to
appropriately characterize your site,
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a) Define Groundwater Gradient - We request that you establish groundwater gradient within
the productive aquifer beneath and downgradient of your site. We recommend that you install
temporary piezometers and monitor them over several days to establish gradient. We
recommend that you explore to depths of at least 60’ bgs during this work and collect and analyze
soil and depth discrete groundwater samples from appropriate borings for TPHG, TPHD, BTEX,
MTBE, TAME, ETBE, DIPE, TBA, and EtOH. We recommend expedited turnaround time for the
analytical resuits. Describe your proposal to establish groundwater gradient in the Work Plan
requested below.

b) Transect of Monitoring Wells - Once gradient has been established we request that you
install a transect of monitoring devices such as well clusters, multidevel wells, etc.; capable of
monitoring groundwater at multiple depths. The monitoring transect should be oriented
perpendicular to the plume axis and should extend far and deep enougb to fully encompass the
contaminant plume. We anticipate that the spacing between the wells will be approximately 25
feet however the actual spacing should be based on the site conceptual model. Due to the
impacted water supply well and your site’s status as a highest risk MTBE site we strongly
encourage you to perform your work using expedited site assessment (ESA) fechniques (see API
Publication No. 4699, referenced above). You may want to consider performing an initial
investigation to quickly define the depth and width of the suspected contaminant plume
downgradient from the release site prior to installing the permanent monitoring transect. That will
allow you to optimize the location and depth of the permanent welis, thereby reducing the cost of
the monitoring work. Collection of groundwater samples at multiple depths using a one-time
direct push water sampling tool would be appropriate for this initial investigation. Using ESA
methodeclogy we foresee beginning the initial direct-push sampling investigation one week after
establishing groundwater gradient and installation of the permanent monitoring transect within
two weeks of the direct-push sampling investigation. ‘

Please submit your proposal for the direct-push sampling investigation, sampling transect
location, and design of your depth discrete monitoring network based upon your initial SCM in the
work plan requested below. [f revisions to transect location and well construction are needed
based upon resuits from monitoring your piezometric network or supplementat direct-push
groundwater sampling please contact us and submit proposed changes (sketches are
acceptable) by fax (510-337-9335) for expedited regulatory review and concurrence.

Please refer to APl Publication No. 4699 (referenced above) when proposing wells to monitor
multiple groundwater zones. Additionally, expedited site assessment tools and methods are a
scientifically valid and cost-effective approach to define the three-dimensional extent of the
plume. Technical protocol for expedited site assessments are provided in the EPA's ESA
document (EPA 510-B-97-001), referenced above.

5) Preferential Pathway Study - We request that you perform a preferential pathway study
that details the potential migration pathways and potential conduits (wells, utilities, pipelines, etc.)
for horizontal and vertical migration that may be present in the vicinity of the site. The purpose of
the preferential pathway study is to locate potential migration pathways and conduits and
determine the probability of the plume encountering preferential pathways and conduits that could
spread contamination. Of particular concern is the identification of abandoned wells and
improperly-destroyed wells that can act as vertical conduits to deeper water bearing zones,
pumping wells in the vicinity of your site, and manmade conduits for shallow migration.

Discuss your analysis and interpretation of the results of the preferential pathway study (including
the detailed well survey and utility survey requested below) and report your results in the SWI
Report requested below. Include an evaluation of the probability of the dissolved phasé pliimes
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for all constituents of concern encountering preferential pathways and conduits that could spread
the contamination, particularly in the vertical direction to deeper drinking water aquifers. As part
of your analysis we request that you identify other water supply wells in the area that may
need to be sampled. The resuits of your study shall contain all information required by 23 CCR,
Section 2654(b).

a) Utility Survey - An evaluation of all utility lines and trenches (including sewers, storm drains,
pipelines, trench backfill, etc.) within and near the site and plume area(s) is required as part of
your study. Submittal of map(s) and cross-sections showing the location and depth of all utility
lines and trenches within and near the site and plume area(s) is required as part of your study.

b) Waell Survey - The preferential pathway study shall include a detailed well survey of il
wells (monitoring and production wells: active, inactive, standby, destroyed (sealed with
concrete), abandoned (improperly destroyed), and dewatering, drainage, and cathodic protection
wells} within a 1/2-mile radius of the subject site. We specifically request that you review well
log records at the Department of Water Resources (DWR} offices in addition to well
information available at Zone 7 Water Agency or other sources.

As part of your detailed well survey, please perform a background study of the historical land
uses of the site and properties in the vicinity of the site. Use the results of your background study
to determine the existence of unrecorded/unknown (abandoned) wells, which can act as
pathways for migration of contamination at and/or from your site. Please review historical maps
such as Sanborn maps, aerial photos, etc., when performing the background study. Submittal of
map(s) showing the location of all wells identified in your study, and the use of tables to report the
data collected as part of your survey are required. Include appropriate photographic prints, in
stereo pairs, of historic aerial photos used as part of your study. We also request that you list by
date all aerial photographs available for the site from the aerial survey company or library you us:e
during your study. Please refer to the Regional Board’s guidance for identification, location, and
evaluation of potential deep well conduits (see Aftachment) when conducting your preferential
pathway study. ’

6) Video Survey of Impacted Water Supply Well 04S01E20G2 ~ The well located at 3000
Andrade Road on the property immediately adjacent to your site has known MTBE impacts.
Information on the construction of this well is not avaitable from the well owner or from Zone 7
Water Agency. We request that you obtain drillers report records for this well from DWR or other
sources and submit to this office by April 4, 2003. |If you are unable to locate a drillers log for this
well we request that you perform a video survey of the well to identify its construction. Include
your proposal for this work in the work plan requested below.

REQUEST FOR INFORMATION

1) Video Survey of Sunol Tree Gas Station Well — Your consultant performed a video survey
on the water supply well located on the Sunol Tree Gas Station site on December 12, 2002. We
request that you submit a copy of the video to this office for viewing by the date specified below. -
TECHNICAL REPORT REQUEST

Please submit technical reports to Alameda County Environmental Health (Attention: Scott Q.
Seery), according to the following schedule:

March 28, 2003 — Video of Sunol Tree Gas Station water supply well.
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April 4, 2003 - Water Supply Well Sampling Report

April 4, 2003 - Completion of disposal of UST excavation spoils pile

April 4, 2003 - Work Plan with SCM

60 days after Work Plan Approval - Soil and Water Investigation Report

These reports are being requested pursuant to the Regional Board's authority under Section
13267 of the California Water Code. Each report shall include conclusions and
recommendations for the next phases of work required at the site. We raquest that sl
required work be performed in a prompt and timely manner. Revisions to the schedule above
shall be requested in writing with appropriate justification for anticipated delays.

AGENCY OVERSIGHT

If it appears as though significant delays are occurring or reports are not submitted as requested,
we will consider referring your case to the Regional Board or other appropriate agency, including
the County District Attorney, for possible enforcement follow up. Enforcement follow up may
include administrative action or monetary penalties of up to $10,000 per day for each day of
violation of the California Health and Safety Code, Division 20, Chapter 6.75.

if you have any questions, please call Mr. Scott Seery at (510) 567-6783.

Sincerely,

Donna L. Drogos, P.E.

LOP Program Manager
Enclosures
ce:

Mr. Barney Popkin (w/enc)
Clearwater Group

229 Tewksbury Ave -
Point Richmond, CA 94801

Mr. Matt Katen

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5217

Mr. Roy Tovani
PO Box 333
Sunol, CA 94586

S. Seery (w/orig enc), A. Levi, D. Drogos

Ms. Betty Graham

Regional Water Quality Control Board
San Francisco Bay Region

1515 Clay Street, Suite 1400
Oakland, CA 94612

Susan Torrence, Esq.

Alameda County District Attorneys’ Office
7677 Oakport Suite 650

Cakiand, CA 94621

Mr. Scott Haggerty

Alameda County Board of Supervisors
1221 Qzk Street, Suite 536

QOakland, CA 94612
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Seery, Scott, Env. Health .

From: Barney [barneyp@clearwatergroup.com]
Sent: Thursday, March 13, 2003 12:15 PM
To: Scott O. Seery/ACHCSA (E-mail)

Cc: Brian Pierskalla/Clearwater (E-mail)
Subject: Status of Sunol Tree Service PSA report

Dear Mr. Seery,

I'm sending you this email to bring you up-to-date on the status of the
Sunol Tree Service Preliminary Site Assessment (PSA) repocrt. My rcole at
Clearwater is as Clearwater's Technical Director and Registered Geologist.

T reviewed the Clearwater draft PSA report for Sunol Tree Service, prepared
by Brian Pierskalla, on Saturday and the revisions this morning. Clearwater
is preparing the accompanying figures and should complete the report within
the next few hours. I apologize for any delays that we incurred. 1 left
you a voice mail message this morning to bring you up-to-date.

In addition, although I have not seen any cffsite groundwater quality data,
I spoke with Mr. Roy Tovani yesterday afternoon at 925-862-2340 to discuss
various technical options he might consider to provide non-MTBE-impacted
water to his 8-acre property which includes a horse boarding stable for 50
horses and three resident families. There are several technical options,
including, for example: 1) treatment at the well head to remove MIBE by
aqueous phase carbon or oxygenation; 2) haul in offsite water to a Baker
tank for onsite distribution through a pressure system; 3) tie-in to
municipal or county water as per Hetch Hetchy system. Probably the gquickest
option is to install carbon filters at the well head, which Mr. Tovani
already had estimates from suppliers for approximately $10,000. Mr. Tovani
said that he contacted the Hetch Hetchy system and said that they told him
they could provide him with water but he would have to provide the pipeline
to the system which he says is 1 1/2 miles away and would be prohibitively
expensive.

In addition, I advised Mr. Tovani that he should not use MTBE-impacted

water for drinking, bathing, showering, watering horses, etc., until further
determinations are made and appropriately evaluated. Mr. Tovani told me

that three groundwater samples from his shallow well had 130 ppb MTBE, .
according to tests from three different laboratories. If this true,
groundwater from this well may be expected to pose a long-term human and
animal health risk, as EPA web pages note that "20 to 40 ppb in drinking

water would cause negative health effects." I could not find anything

online specific to horses, as all studies I've seen were on mice and rats.

Barney P. Popkin, RG, REA, CHMM

Principal Geologist, Technical Director
Clearwater Group - Environmental Services

229 Tewksbury Avenue

Point Richmond {nr San Francisco), CA 94801
Office 510,307.9943 x 227, fax 510.232.2823
Mcobile 415.378.4365, bpopkin@clearwatergroup.com
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health

Sent: Wednesday, March 05, 2003 1:55 PM

To: ‘Betty Graham (E-mail); 'jdw@rb2.swrch.ca.gov'; 'sah@rb2.swrcb.ca.gov'

Cc: Levi, Ariu, Env. Health; Seery, Scott, Env. Health; Tung, Mee Ling, Env. Health;
Haggerty, Scott, Supv BOS Dist 1

Subject: FW: Update on Sunol wells

FYIl - !

Regarding sampling of additional water supply wells, as Zone 7's lab cannot accommodate sampling, ACEH will
pursue sampling through the LUFT RP or by ACEH if problems with LUFT RP arise. Donna

----- QOriginal Message-----

From: Winey, Colleen [mailto:cwiney@zone7water.com]
Sent; Wednesday, March 05, 2003 10:15 AM

To: 'Drogos, Donna, Env. Health'

Ce: Katen, Matt; Scott Seery {(E-mail); Ariu Levi {E-mail)
Subject: RE: Update on Sunol wells

Hi Donna,

Unfortunately, it doesn't look like we will be able to accommaodate the
additional sampling. We don't have a budget for this type of sampling. We
can sneak a few samples in occasionally for situations like 20G 2, but can't
justify larger scale sampling. Maybe you can add the sampling of the other
domestic weils in the area to the request for work letter to the RP and
consultant.

I'll fax over the lab data when | receive it. Thanks for the update.
Colleen

----- Original Message-----

From: Drogos, Donna, Env. Health [mailto:ddrogos@co.alameda.ca.us]
Sent: Wednesday, March 05, 2003 9:21 AM

To: 'Winey, Colleen’

Cc: Levi, Ariu, Env. Health; Seery, Scott, Env. Health; Katen, Matt
Subject: RE: Update on Sunol wells

Hi Colleen,

Thanks for accommodating our request and collecting and analyzing samples
from domestic wells A2 & G2. As we discussed Monday it appears appropriate
to coltect and analyze samples from the other 3 wells in the vicinity (A1,

B1 & H2) now that the presence of MTBE has heen confirmed. Can you do this
alsa?

Please give me copies of final analytical results for A2 & G2 when
available, fax 510-337-9335.

The initial site investigation was performed on 11/27/02, we have draft
resuits from that work, with the final report to be submitted early next
week. | have already discussed the site & future work needed with both the
RP & consultant and our office will be issuing the next request for work
tetter in & few days. | will keep you posted on the site.

1



. ®
Thanks, Donna

----- Original Message-----

From: Winey, Colleen [mailto:cwiney@zone?water.com]
Sent: Tuesday, March 04, 2003 1:27 PM

To: Donna L. Drogos (E-mail)

Cc: Scott Seery (E-mail); Katen, Matt

Subject: Update on Sunol wells

Danna,

| wanted to let you know that the Zone 7 lab has started the analysis of the
water samples collected from the domestic wells in Sunol. They don't have
exact numbers yet, but because of the situation they called with preliminary
data. The well at T-Bear Ranch (4S/1E 20G 2) has MIBE at levels >100 ug/L
and the well at the golf course (4S/1E 20A 2) has trace amounis of MtBE.
Well 45/1E 20A 2 has upper perforations at 25 feet bgs. We still have not
found any well records for 4S/1E 20G 2. The owner is looking for records
but the well was already installed when he purchased the property so he's
not sure if he has any records. Now that the data from 20G 2 has been
confirmed it might be beneficial for the owners of 4S/1E 20B 1 at Sunset
Riding Academy to have their well sampled. The upper screen zone is at 23
feet bgs in 20B 1 and it appears that the groundwater is flowing in that
direction.

i send over the lab results when the final data is in. Even though this

site is outside of our main groundwater basin, Zone 7 is very concerned
ahout this site since drinking water has been impacted within our service
area. I'd appreciate it if you could keep us informed of any developments
in this case. Let me know if | can do anything else to help.

Thanks,

Colleen

Colleen V. Winey
Hydrogeologist

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5127
(925)484-2600 x258
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Drogos, Donna, Env. Health

From: Drogos, Donna, Env, Health

Sent: Wednesday, March 05, 2003 1:47 PM

To: ‘Betty Graham'

Subject: RE: MTBE detection in domestic well in Sunol

around 350" will be going on a site visit to verify

----- Original Message-----

From: Betty Graham [malito.BG@rb2.swrcb.ca.gov]
Sent; Wednesday, March 05, 2003 1:33 PM

To: ddrogos@co.alameda.ca.us

Subject: Re: MTBE detection in domestic well in Sunol

Thanks for the news.
How close are the supply wells to the tank pit?

»>> "Drogos, Donna, Env. Health" <ddrogos@co.alameda.ca.us> 03/05/03
11:20AM >>>
Hi Betty,

This is to follow-up on our phone conversation last Thursday re: the
detection of 73 ppb MTBE in the domestic well in Sunol.

Background:

04/10/02 - Six 15,000 gat USTs removed at Sunol Tree Gas Station, 3004
Andrade Rd. Up to 150 ppm THPG, 1300 ppm TPHD, and 5.9 ppm MTBE
detected in

soil. Up to 290 ppb TPHD and 84 ppb MTBE were detected in water.
USTs

appeared intact upon removal. Excavated soil appeared contaminated.
210,000 gal. of impacted water was pumped from the excavation. Six

new

15,000 gal. USTs were installed in the excavation.

11/27/02 - The initial site investigation was performed. Draft results

?rg?work have been submitted, with the final report to be submitted

g:;'f week (03/11/03). Five soil borings were installed at the site and

Zotl.l'a‘w were analyzed. Results indicate up to 250 ppm TPHG, 1.2 ppm MTBE,
?npdpm TBA are present in scil. Up to 17,000 ppb TPHG and 43 ppm MTBE
sigsent in water,

* Results-

* The upper 20" of the site are comprised of silts and clays.
Although PSA boring logs indicate the  formation was becoming more
sandy

at the 20' to 24' depths the consultant completed the borings to these
depths performing only a shallow investigation and did not establish
GW

1



gradient.

* A review of supply well logs in the immediate vicinity of the
LUFT

site indicates that clays are present to 20" - 25" bgs then underiain

by

sands and gravels from 20’ to 80 bgs. | performed some preliminary
calculations with weli test data from the well logs and calculated a
fairly

high hydraulic conductivity of 89 ft/d (approx.) for the formation.

With a

high K, a pumping well in the immediate vicinity, and the presence of
MTBE,

the mass flux could well be high enough to impact a nearby supply well.

* ACEH will be asking for additional werk at the site.
Groundwater

analysis within the sands and gravel is needed as well as establishing
the

GW gradient. The potential for other contaminant sources in the area
will

alsa be evaluated, i.e., private USTs.

02/13/03 - A properly owner adjacent to a the Sunol Tree Gas LUFT site
collected and analyzed a sample from their domestic well, T-Bear Ranch
(4S/1E 20G 2). Apparently the property owner was having a real estate
appraisal performed on his property. The appraiser noted the presence
of

the adjacent gas station voicing potential environmental concerns which
lead

to sampling of the domestic well. The lab detected 73 ppb MTBE and <5
ppb

BTEX by EPA 8260B in the sample.

02/27/03 - The property owner informed ACEH of the MTBE detection. Due
to

questions relating to proper sample collection (property owner

collected

sample in a plastic bottle, etc.) we asked Zone 7 if they could collect

and

analyze a confirmation sample from this well and ancther 4
domesticfirrigation wells in the immediate vicinity.

03/03/03 - Zone 7 collected and analyzed samples from the two nearest
domestic wells.

03/04/03 - Zone 7 informed us of the preliminary MTBE results. The

»'F?Igeaa:r Ranch, 3000 Andrade Road, (45/1E 20G 2) has MTBE at levels >100
gﬁg.water is no longer being used for human consumption but is still

ltj)g;ndg as drinking water for horses boarded at the property.

An additional well sampled at the golf course, (4S/1E 20A 2) has trace
amounts of MTBE. This well is mostly used for irrigation but may be a
water

supply for a residence although the owner says its not used for
drinking.

Final analytical results are pending.
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03/05/03 - Asked Zone 7 if they could collect and analyze samples from
the

other 3 domaestic/irrigation wells in the vicinity (4S/1E 20A1, 4S/1E

20B1 &
4S/1E 20H2) now that the presence of MTBE has been confirmed.

03/05/03 - ACEH has already discussed the site & future work needed
with

both the RP & consultant and our office will be issuing the next
request for

work letter in a few days.

Let me know if you have any questions.

Thanks, Donna

Donna L. Drogos, P.E.

Supervising Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, CA 94502-6577

office 510-567-6721
fax 510-337-9335
<mailto:ddrogos@co.alameda.ca.us> ddrogos@co.alameda.ca.us

o



. Page 1 of 2
- ¢ o

Drogos, Donna, Env. Health

From: Drogos, Donna, Env. Health
Sent: Wednesday, March 05, 2003 11:20 AM

To: Betty Graham {E-mail); jdw@rb2.swrcb.ca.gov'; 'sah@rb2.swrcb.ca.gov'
Cc: Levi, Ariu, Env. Health; Seery, Scott, Env. Health; Tung, Mee Ling, Env. Health; Haggerty, Scott, Supv
BOS Dist 1

Subject: MTBE detection in domestic well in Sunol

Hi Betty,

This is to follow-up on our phone conversation iast Thursday re: the detection of 73 ppb MTBE in the domestic
well in Sunol.

Background:

04/10/02 - Six 15,000 gal USTs removed at Sunol Tree Gas Station, 3004 Andrade Rd. Up to 150 ppm THPG,
1300 ppm TPHD, and 5.9 ppm MTBE detected in soil. Up to 290 ppb TPHD and 84 ppb MTBE were detected in
water. USTs appeared intact upon removal. Excavated soil appeared contaminated. 210,000 gal. of impacted
water was pumped from the excavation. Six new 15,000 gal. USTs were installed in the excavation.

11/27102 - The initial site investigation was performed. Draft results from that work have been submitted, with
the final report to be submitted early next week (03/11/03). Five sail borings were installed at the site and soil &
GW were analyzed. Results indicate up to 250 ppm TPHG, 1.2 ppm MTBE, and 1 ppm TBA are present in soil.
Up to 17,000 ppb TPHG and 43 ppm MTBE are present in water.

* Results-

o The upper 20' of the site are comprised of silts and clays. Although PSA boring logs indicate the
formation was becoming more sandy at the 20' to 24' depths the consultant completed the borings to
these depths performing only a shallow investigation and did not establish GW gradient.

e A review of supply well iogs in the immediate vicinity of the LUFT site indicates that clays are presentto
20' - 25' bgs then underlain by sands and gravels from 20" to 80' bgs. | performed some preliminary
calculations with well test data from the well logs and calculated a fairly high hydraulic conductivity of 89
ft/d (approx.) for the formation. With a high K, a pumping well in the immediate vicinity, and the presence
of MTBE, the mass flux could well be high enough to impact a nearby supply well.

» ACEH will be asking for additional work at the site. Groundwater analysis within the sands and gravel is
needed as well as establishing the GW gradient. The potential for other contaminant sources in the area
will also be evaluated, i.e., private USTs.

02/13/03 - A property owner adjacent to a the Sunol Tree Gas LUFT site collected and analyzed a sample from
their domaestic well, T-Bear Ranch (4S/1E 20G 2). Apparently the property owner was having a real estate
appraisal performed on his property. The appraiser noted the presence of the adjacent gas station voicing
potential environmental concerns which lead to sampling of the domestic well. The tab detected 73 ppb MTBE
and <5 ppb BTEX by EPA 82608 in the sample.

02/27/03 - The property owner informed ACEH of the MTBE detection. Due to questions relating to proper
sample collection (property owner collected sample in a plastic bottle, etc.) we asked Zone 7 if they could collect
and analyze a confirmation sample from this well and another 4 domestic/irrigation wells in the immediate
vicinity.

03/03/03 - Zone 7 collected and analyzed samples from the two nearest domestic wells.
03/04/03 - Zone 7 informed us of the preliminary MTBE results. The well at T-Bear Ranch, 3000 Andrade

Road, (45/1E 20G 2) has MTBE at levels >100 ppb. The water is no longer being used for human consumption
but is still being used as drinking water for horses boarded at the property.

3/6/2003
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An additional well sampled at the golf course, (45/1E 20A 2) has trace amounts of MTBE. This well is mostly
used for irrigation but may be a water supply for a residence although the owner says its not used for drinking.

Final analytical results are pending.

03/05/03 - Asked Zone 7 if they could collect and analyze samples from the other 3 domestic/irrigation welis in
the vicinity (4S/1E 20A1, 45/1E 20B1 & 4S/1E 20H2) now that the presence of MTBE has been confirmed.

03/05/03 - ACEH has already discussed the site & future work needed with both the RP & consultant and our
office will be issuing the next request for work letter in a few days.

Let me know if you have any questicns.

Thanks, Donna

Donna L. Drogos, P.E.

Supervising Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbar Bay Parkway

Alameda, CA 94502-6577

office 510-567-6721

fax 510-337-9335
ddrogosi@co.alameda.ca.us

3/6/2003
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Drogos, Donna, Env. Health a
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From: Drogos, Donna, Env. Health
Sent: Wednesday, March 05, 2003 9:21 AM
To: "Winey, Colleen’
Cc: Levi, Ariu, Env. Health; Seery, Scott, Env. Health; Katen, Matt
Subject: RE: Update on Sunol wells

Hi Colleen,

Thanks for accommodating our request and collecting and analyzing samples from domestic wells A2 & G2. As we
discussed Monday it appears appropriate to collect and analyze samples from the other 3 wells in the vicinity (A1,
B1 & H2) now that the presence of MTBE has been confirmed. Can you do this also?

Piease give me copies of final analytical resuits for A2 & G2 when available; fax 510-337-9335.

The initial site investigation was performed on 11/27/02, we have draft results from that work, with the final report to
be submitted early next week. | have already discussed the site & future work needed with both the RP &
consultant and our office will be issuing the next request for work letter in a few days. | will keep you posted on the
site.

Thanks, Donna

----- Original Message-----

From: Winey, Colleen [mailto:cwiney@zone7water.comj
Sent: Tuesday, March 04, 2003 1:27 PM

To: Donna L. Drogos {E-mail)

Cc: Scott Seery (E-mail); Katen, Matt

Subject: Update on Suncl wells

Donna,

I wanted to let you know that the Zone 7 lab has started the analysis of the water samples collected from the
domestic wells in Sunol. They don't have exact numbers yet, but because of the situation they called with
preliminary data. The well at T-Bear Ranch (4S/1E 20G 2) has MiBE at levels >100 ug/L and the well at the golf
course (4S/1E 20A 2) has trace amounts of MtBE. Well 4S/1E 20A 2 has upper perforations at 25 feet bgs. We still
have not found any well records for 4S/1E 20G 2. The owner is looking for records but the welt was already
installed when he purchased the property so he's not sure if he has any records.  Now that the data from 20G 2
has been confirmed it might be beneficial for the owners of 45/1E 20B 1 at Sunset Riding Academy to have their
well sampled. The upper screen zone is at 23 feet bgs in 20B 1 and it appears that the groundwater is flowing in
that direction.

I'l send over the lab results when the finat data is in. Even though this site is outside of our main groundwater
basin, Zone 7 is very concerned about this site since drinking water has been impacted within our service area. I'd
appreciate it if you could keep us informed of any developments in this case. Let me know if | can do anything else
to help.

Thanks,

Colleen

Calleen V. Winey
Hydrogeologist

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5127
(925)484-2600 x258
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Drogos, Donna, Env. Health
From: Winey, Colleen [cwiney@zone7water.com)
Sent:  Tuesday, March 04, 2003 1:37 PM

To: Chris Jonas (E-mail)
Cc: Katen, Matt; Ron Torres {(E-mail); Scott Seery (E-mail), Donna L. Drogos (E-mail)
Subject: MtBE in domestic well

Chris,

I just wanted to let you know that a well (45/1E 20G 2) at 3000 Andrade Road in Sunol has tested
positive for MtBE. The property is adjacent to a gas station which had a feaking UST removed. The
owners of the domestic well had collected a water sample and had it analyzed not expecting to find any
contamination. The lab results showed 73 ug/L of MIBE. Because the sampling technique was
questionable Scott Seery of ACEHS asked me to collect a confirmation sample. The Zone 7 lab is
processing the sample. The preliminary results show >100 ug/L of MtBE. The water is no longer being
used for human consumption but is still being used as drinking water for horses boarded at the property.

A sample was also collected from a well (45/1E 20A 2) at a neighboring property, 3004 Andrade Road.
This well is mostly used for irrigation but I think it is the water supply for a residence although the owner
says they don't drink it. The preliminary data for this well shows trace amounts of MtBE.

There are additional domestic supply wells in the area that may benefit from being tested.

If you have any questions feel free to contact me. Donna Drogus will be handling the case for
ACEHS while Scott Seery is out of the office.

Colleen

Colleen V. Winey
Hydrogeologist

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5127
(925)484-2600 x258

3/6/2003
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Drogos, Donna, Env. Health S
From: Winey, Colleen [cwiney@zone7water.com]

Sent:  Tuesday, March 04, 2003 1:27 PM

To: Donna L. Drogos (E-mail)

Ce: Scott Seery (E-mail); Katen, Matt

Subject: Update on Sunoi wells

Donna,

1 wanted to let you know that the Zone 7 1ab has started the analysis of the water samples collected from
the domestic wells in Sunol. They don't have exact numbers yet, but because of the situation they called
with preliminary data. The well at T-Bear Ranch (4S/1E 20G 2) has MtBE at levels >100 ug/L and the
well at the golf course (4S/1E 20A 2) has trace amounts of MtBE. Well 4S/1E 20A 2 has upper-
perforations at 25 feet bgs. We still have not found any well records for 45/1E 20G 2. The owner is
looking for records but the well was already installed when he purchased the property so he's not sure if
he has any records. Now that the data from 20G 2 has been confirmed it might be beneficial for the
owners of 45/1E 20B 1 at Sunset Riding Academy to have their well sampled. The upper screen zone is
at 23 feet bgs in 20B 1 and it appears that the groundwater is flowing in that direction.

I'll send over the lab results when the final data is in. Even though this site is outside of our main
groundwater basin, Zone 7 is very concerned about this site since drinking water has been impacted
within our service area. I'd appreciate it if you could keep us informed of any developments in this case.
Let me know if I can do anything else to help.

Thanks,

Colleen

Colleen V. Winey
Hydrogeologist

Zone 7 Water Agency

5997 Parkside Drive
Pleasanton, CA 94588-5127
(925)484-2600 x258

3/4/2003
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Q State Water Resources Control Board

Division of Clean Water Programs
1001 I Street « Sacramento, California 95814

Winston H. Hickox P.O. Box 944212 + Sacramento, California « 94244-2120
Secretary for (916) 341-5714 + FAX (916) 341-5806 + www.swrch.ca.gov/cwphome/ustef Gray Davis
Environmental Governor
Protection  The energy challenge facing California is real. Every Californian needs to take immediate action 1o reduce energy consumption.

For a list of simple ways you can reduce demand and cut your energy costs, see our website at www.swreb.ca.gov.

Alameda County

DEC -9 202 DEC 11 2007
Murray Kelsoe ;
229 Tewksbury Ave ENVII'Onmema, Health

Point Richmond, CA 94801

UNDERGROUND STORAGE TANK CLEANUP FUND (FUND), STAFF DECISION TO
REJECT CLAIM: CLAIM NUMBER 017309; FOR SITE ADDRESS: 3004 ANDRADE RD,
SUNOL :

Your claim is ineligible for placement on the Priority List for the following reason:

On June 25, 2002, the Fund received your application for participation in the Fund’s
reimbursement program. After careful review of your application, it has been determined that
your claim is being denied for the following reasons:

Section 25299.57(d)(3)(A) of the Health and Safety Code (H&SC) states, in part, that a
claimant may be paid if

“...the claimant has complied with...the permit requirements of Chapter 6.7
(commencing with Section 25280).”

In addition, Section 25284(a)(1) states, in part:

“...no person shall own or operate an underground storage tank unless a permit for its
operation has been issued by the local agency...”

With regard to eligibility for a permit waiver, Section 25299.57 (d)(3)(B)(i) states, in part:

“The claimant was unaware of the permit requirements prior to January 1, 1990, and
there was no intent to intentionally avoid the permit requirement or the fees associated with the
permit”

You requested the State Water Resources Control Board (SWRCB) grant a permit waiver in
order to access the Fund.

Background

In 1985, you identified yourself as the owner and operator of the subject USTs. As a tank owner,
it was your responsibility to comply with all applicable laws regarding USTs. Specifically,

California Environmental Protoection Agency
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Murray Kelsoe -2-

permits for the operation of the subject USTs. Discussions with Alameda County Department of
Environmental Health, Hazardous Materials Division (County), confirmed that the County began
implementing their Underground Storage Tank (UST) Program in 1987. In 1988, the County
began to notify all known UST owners of the UST law and operating permit requirements.

On April 24, 1991, the County issued you a “NOTICE OF VIOLATION”, based on your non-
compliance with the H&SC and Title 23 of the California Code of Regulations. The County’s
letter stated that you were to register your USTs by May 24, 1991. On June 5, 1991 the County
sent you a “SECOND NOTICE OF VIOLATION?” for failure to respond to submit a Plan of
Correction as required by the H&SC. Since you failed to respond to the County’s “NOTICE OF
VIOLATION?”, the County referred you to the District Attorney’s Office for enforcement action.

On August 17, 1994, the Alameda County District Attorney’s Office sent you a “NOTICE TO
ABATE PUBLIC NUISANCE.” The District Attorney’s “NOTICE TO ABATE PUBLIC
NUISANCE? stated that the UST system was installed in 1984 and was used to store motor
vehicle fuel for the purpose of retail sales. Since 1984, the subject USTSs that you have owned
and operated have not been permitted as required by the H&SC, Section 25284, In 1994, ten
years later and after the District Attorney’s enforcement letter a permit for the USTs was
obtained.

On November 1, 1994, the County informed you that you did not meet the Financial
Responsibility requirement as required by the H&SC Section 25292.2. The County requested
that within ten days of your bankruptcy proceeding that you demonstrate another financial
mechanism. On November 4, 1994, the County issued a “NOTICE OF VIOLATION” for failure
to provide proof that you were in compliance with financial responsibility. You were notified to
correct the violation within 30 days.

On December 20, 1995, the County notified you of the requirements for USTSs regarding leak
detection monitoring. The manual inventory reconciliation and annual tank integrity testing is a
condition for the permit at the subject site because the groundwater is within 20 feet from the
bottom of the USTs. On October 31, 1996 the County issued a “NOTICE OF VIOLATION” for
failure to properly monitor and operate the USTs. The County requested printouts to
demonstrate compliance for each of the USTs at the subject site. The reports were due on
November 10, 1996.

On August 14, 2002, the County issued a “NOTICE OF VIOLATION” for failure to submit a
work plan regarding the unauthorized release of petroleum and details for the on-site domestic
well. The County requested the information due within ten days or your case would be turned
over to the District Attorney’s Office for enforcement action. Notification from the County
confirmed that on August 29, 2002, a Preliminary Site Assessment was received.

California Environmental Protection Agency
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Murray Kelsoe -3-

Conclusion

The Fund is denying your claim because you did not obtain a permit for the USTs until 1994, ten
years after operation of the USTs. Secondly, the SWRCB cannot grant the Permit Waiver to
access the Fund since you were aware of the requirement to obtain a permit.

NOTE: Sections cited are found in the Petroleum Underground Storage Tank Cleanup Fund
Regulations, Title 23, Division 3, Chapter 18, of the California Code of Regulations.

If you disagree with this Staff Decision, you may appeal to the Division Chief pursuant to
Section 2814.1 of the Petroleum Underground Storage Tank Cleanup Fund Regulations. If you
would like review of the decision by the Fund Manager, please submit your request along with
any additional documentation to:

Allan V. Patton, Fund Manager, Claim #017309
Underground Storage Tank Cleanup Fund

State Water Resources Control Board

Division of Clean Water Programs

P.O. Box 944212

Sacramento, CA 94244-2120

A request to the Fund Manager must include, at a minimum: (1) a statement describing how the
claimant is damaged by the prior Staff Decision; (2) a description of the remedy or outcome
desired; and (3) an explanation of why the claimant believes the Staff Decision is erroneous,
inappropriate or improper.

If you do not a request review by the Fund Manager within thirty (30) calendar days from the
date of this letter, the Staff Decision will then become final and conclusive.

If you have any questions, please call me at {916) 341-5714.

SincereK/, n

RIGINAL SIGNED BY

Shart Knieriem

Claims Review Unit

Underground Storage Tank Cleanup Fund

cc: Mr. Steve Morse Ms. Donna Drogos
RWQCB, Region 2 Alameda County EHD
1515 Clay Street, Ste. 1400 1131 Harbor Bay Pkway, 2nd F1.
QOakland, CA 94612 Alameda, CA 94502-6577

California Envirommental Protection Agency
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October 10, 2002
A’ame :
da COUn ty

Mr. Scott Seery oc Tl

Alameda County Health Care En 4 2007
Services Agency "'"enfal

1131 Harbor Bay Parkway, Suite 250 Heaquy,

Alameda, CA 94502-6577
Ph; (510) 567-6783
Fx: (510) 337-9335

Re: Sunol Tree Gas, 3004 Andrade Road, Sunol Preliminary Site Assessment Status
Clearwater Project Number CB021C

Dear Scott:

Per our conversation on October 8, 2002, Clearwater would like to present a status and
schedule update for the subject site’s Preliminary Site Assessment (PSA).

Task 1 of the Preliminary Site Assessment was to create a work plan to be sent to
Alameda County Environmental Health. Task was completed August 27, 2002.

Task 2 of the PSA was to complete the disposal of stored groundwater in 20,000-gallon
aboveground tanks (ASTs) and dispose of stockpiled soils.

Currently Clearwater has been proceeding with removing (in an order that allows
progress to be made by the general contractor) and properly disposing of the groundwater
in the ASTs starting September 3, 2002. Approximately 140,000 gallons will be
transported to Dublin San Ramon Services District as non-hazardous waste. Each
individual tank needs to then be cleaned with a crew geared up in level C personnel
protective equipment. Each tank needs to be certified clean by a Rain-for-Rent (RforR)
representative before RforR will demobilize the tanks. Currently, Clearwater has
dewatered four, cleaned three, and demobilized three out of eight (8) ASTs. We
anticipate completion of water removal and disposal to be completed by October 17,
2002,

Clearwater anticipates completing bid proposals and profiling of the soil pile by October
18, 2002. We need to complete extra analytical analysis on the soil piles because of the
relative size for proper profiling to a non-hazardous landfill. Anticipated removal of soil

229 Tewksbury Avenuc @ Point Richmond, California 34301 # Telephone: 510-307-9943 e Fax: 510-232-2823
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piles to commence on Qctober 30, 2002, Clearwater will provide weighted sandbags on
top of visqueen plastic to prevent soil pile erosion.

Task 3 of the PSA designates to drill 5 strategically placed borings in and around the
pump dispenser islands and tanks.

Clearwater has applied for drilling permits from Alameda County Health Care Services to
initiate the work to complete task 3. We will move ahead with this phase of the workplan
immediately upon issuance of permits, but do not expect to actually receive the permits
until October 25, 2002. We then can proceed to schedule approximately two (2)
fieldwork days to complete the subsurface investigation commencing on or around
October 28, 2002,

Clearwater is in the process of accepting bids from subcontractors for the pump removal
(to gain access to the on site domestic well) to complete the well completion data
including total depth, and zones of perforation, We are also attempting to glean as much
information as possible from driller and pump service records. We anticipate this activity
to be completed by October 25, 2002.

A Preliminary Site Assessment report will be prepared by Clearwater, a copy should be
ready for your review by November 15, 2002.

Thank you for your patience and understanding regarding this site. Please call me with
any questions at (510) 307-9943 x 229.

Sincerely,

B Ftatlc

Brian Pierskalla
Project Manager
Clearwater Group, Inc.

Cc: Mr. Murray Kelsoe, P.O. Box 176, Alamo, CA 94507
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ALAMEDA COUNTY
HEALTH CARE SERVICES (D
(=
AGENCY ) ?
DAVID J. KEARS, Agency Director
ENVIEONMENTAL HEALTH SERVICES
AUgUSt 29’ 2002 ENVIRONMENTAL PROTECTION
1131 Harbor Bay Parkway, Suite 250
RO 2448 Alameda, CA 94502-6577

(510) 567-6700
FAX (510) 337-9335
Mr. Murray Kelsoe (

P.O.Box 176
Alamo, CA 94507

RE:  Sunol Tree Gas, 3004 Andrade Road, Sunol — Preliminary Site Assessment Work Plan
Dear Mr. Kelsoe:

The August 23, 2002 Clearwater Group Workplan for Preliminary Site Assessment has been
received by this office and reviewed to determine whether the proposed scope satisfies project
objectives for the initial investigation of the subject site. Three tasks are proposed as a part of the
cited workplan, but only one task, Task 3, will be addressed in this correspondence.

Task 3 of the cited workplan proposes the advance of five (5) push-tool soil probes in the vicinity
of the underground storage tank (UST) complex, and within the dispenser area drive slab. Both
soil and groundwater samples will be collected for analyses. Samples will be analyzed for the
presence of a range of petroleum hydrocarbons, plus methyl tert-butyl ether (MtBE).

Task 3 of the cited workplan is accepted, with the following changes:
e Target compounds sought in soil and water samples analyzed by EPA Method 8260 (624)
shali also include TAME, ETBE, DIPE, TBA, EDB, and EDC, in addition to those

compounds already proposed.

This workplan shall be implemented with 45 days of the date of this letter.

Please call me at (510) 567-6783 to inform me when field work has been scheduled.

Hadardous Materifkle;/Si)ecialist

ce: Chuck Headlee, RWQCB
Shari Knieriem, SWRCB UST Fund
Robert Weston, ACDEH
Brian Pierskalla, Clearwater Group, 229 Tewksbury Ave., Pt. Richmond, CA 94801
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ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES

AugUSt 14’ 2002 ENVIRONMENTAL PROTECTION
1131 Harbor Bay Parkway, Suite 250
RO 2448 Alameda, CA 94502-6577

(510) 567-6700
FAX (510) 337-9335
Mr. Murray Kelsoe ©19

Sunol Tree Gas
3004 Andrade Road
Sunol, CA 94586

NOTICE OF VIOLATION

RE:  Sunol Tree Gas, 3004 Andrade Road, Sunol — Well construction details

- Dear Mr. Kelsoe:

In correspondence from this office dated June 27, 2002, you were requested to submit, in addition
to a work plan for the initial assessment of the underground storage tank (UST) release at this
site, the construction details for the on-site domestic well. This information was supposed to be

submitted within 30 days of the date of that letter.

To date, the requested well information has not been received. You are currently in violation of
this request. This information is to be submitted within 10 days.

Please be advised that you are jeopardizing your eligibility in the UST Fund by failing to remain
in compliance with directives from this office. In addition, continued failure to comply with this
or other requests will result in your case being referred to the Alameda County District Attorney
for enforcement action.

Please call me at (510) 567-6783 should you have any questions.

Sincerely,

cc: Chuck Headlee, RWQCB
Shari Knieriem, SWRCB UST Fund
Robert Weston, ACDEH



State Water Resources Controi Board

Division of Clean Water Programs
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Murray Kelsoe 4 £
229 Tewksbury Ave %
Point Richmond, CA 94801 <

UNDERGROUND STORAGE TANK CLEANUP FUND (FUND), REQUEST FOR FURTHER
DOCUMENTATION DURING INITIAL REVIEW: CLAIM NUMBER 017309; FOR SITE
ADDRESS: 3004 ANDRADE RD, SUNOL

After reviewing your claim application to the Cleanup Fund, we find that the following additional .
information is needed to determine your ehgibility for placement on the Priority List:

FINANCIAL RESPONSIBILITY
Claimant is required to have current financial responsibility documents on file. Please submit the original
documents to the local regulatory agency and forward a copy to the Fund. If you have any questions
regarding the requirements for financial responsibility, please contact Barbara Rinker of our office at
(916) 341-5648.

UPGRADE CERTIFICATE
Submit a copy of the Underground Storage Tank Upgrade Certificate for the subject facility identifying
the site is in compliance with December 22, 1998 upgrade requirement. Claimant must demonstrate that
the following actions were completed prior to December 22, 1998,

1. Operation of USTs had ceased.
2. USTs were emptied.
3. Claimant applied for a temporary/permanent closure permit for the USTs.

PRIORITY CLASS B (ADDENDUM & EMPLOYEE VERIFICATION) WITH ENCLOSED
FORM
o Claimant is requesting priority class “B” and must complete the enclosed Priority Class B Addendum.

For all non manufacturers, claimant must provide employee verification (i.e., Department of Employment
Development (DE6) for the last four quarters or a declaration letter signed by an officer of the
company). Provide complete tax documents for the respective three years of gross receipts that claimant
has listed on the addendum.

CURRENT PERMIT
Submit a copy of the current permit to own or operate the UST from the local regulatory agency (Air
Pollution permits are not acceptable).

PRE 1990 OWNER/OPERATOR PERMIT
A copy of the permit to own or operate the UST from the local implementing agency dated between
January 1, 1984 and January !, 1990 (pursuant to Chapter 6.7 of the Health and Safety Code).

California Environmental Protection Agency

ﬁ Recycled Paper
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Murray Kelsoe -2-

If you were not subject to the permit requirement, submit documentation to confirm this claim. Situations
where the permit was not required by January 1, 1990, can include: a) you removed all USTs prior to
January 1, 1990; and not replaced; b) you decommissioned all USTs pursuant to the direction of the
regulatory agency prior to January 1, 1984; c) you sold the property and tanks by January 1, 1990.

If you were subject to the permit requirement but failed to comply by January 1, 1990, you can request
the State Board to waive the requirement as a condition for eligibility. To request a waiver, complete the
enclosed "Permit Waiver Request" form and return with any additional information requested below.

NOTE: Failure to respond to this request within thirty (30) calendar days from the date of this letter may
result in an ineligibility determination of your claim.

If you have any questions, please contact me at (916) 341-5714.
Sincerely,

% %\W@ﬂ’\

Shari Knieriem

Claims Review Unit
Underground Storage Tank Cleanup Fund

cc: Mr. Steve Motse Ms. Donna Drogos
RWQCB, Region 2 Alameda County EHD
1515 Clay Street, Ste. 1400 1131 Harbor Bay Pkway, 2nd Fl.
Qakland, CA 94612 Alameda, CA 94502-6577

California Environmental Protection Agency

~
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Q State Water Resources Control Board
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v Division of Clean Water Programs
1001 I Street + Sacramento, California 95814
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Murray Kelsoe
229 Tewksbury Ave
Point Richmond, CA 94801

UNDERGROUND STORAGE TANK CLEANUP FUND (FUND), REQUEST FOR FURTHER
DOCUMENTATION DURING INITIAL REVIEW: CLAIM NUMBER 017309; FOR SITE
ADDRESS: 3004 ANDRADE RD, SUNOL

After reviewing your claim application to the Cleanup Fund, we find that the following additional
information is needed to determine your eligibility for placement on the Priority List:

BOARD OF EQUALIZATON FEES
Claimant is required to provide documentation that all current and prior UST fees due on or after Janyary
1, 1991 imposed by Section 25299.41 of the Health and Safety Code have been paid. If any of the USTs
owned or operated had product placed in them on or after January 1, 1991, attach the most recent copy of
the UST Fee Return Form filed with the State Board of Equalization (BOE) with proof of payment {copy
of canceled check). :

TAX IDENTIFICATION NUMBER
Claimant's tax identification number must correspond with the claimant name (e.g. individual-social
security number; corporation, partnership, estate, trust-federal tax identification number). What entity is
paying for the cleanup costs?

FINANCIAL RESPONSIBILITY
Claimant is required to have current financial responsibility documents on file. Please submit the original
documents to the local regulatory agency and forward a copy to the Fund. If you have any questions
regarding the requirements for financial responsibility, please contact Barbara Rinker of our office at
(916) 341-5648.

DIRECTIVE

Copy of the first letter from the local regulatory agency naming you a responsible party and directing you
to cleanup the contamination at the subject site.

UPGRADE CERTIFICATE
Submit a copy of the Underground Storage Tank Upgrade Certificate for the subject facility identifying
the site is in compliance with December 22, 1998 upgrade requirement.

REMOVAL PERMIT
Submit a removal permit for all underground storage tanks listed in claim application.

PRIORITY CLASS C

Claimant is requesting priority class "C" and must submit documentation verifying that claimant does not
employ more than 500 full time or part time employees. Submit documentation supporting the number of
employees (i.e. Department of Employment Development (DE6) for the last quarter or a declaration letter
signed by an officer of the company).

California Environmental Protection Agency
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Murray Kelsoe -2-

CURRENT PERMIT
Submit a copy of the current permit to own or operate the UST from the local regulatory agency (Air
Pollution permits are not acceptable).

PRE 1990 OWNER/OPERATOR PERMIT
A copy of the permit to own or operate the UST from the local implementing agency dated between

January 1, 1984 and January 1, 1990 (pursuant to Chapter 6.7 of the Health and Safety Code).

If you were not subject to the permit requirement, submit documentation to confirm this claim. Situations
where the permit was not required by January 1, 1990, can include: a) you removed all USTs prior to
January 1, 1990; and not replaced; b) you decommissioned all USTs pursuant to the direction of the
regulatory agency prior to January 1, 1984; c¢) you sold the property and tanks by January 1, 1990,

If you were subject to the permit requirement but failed to comply by January 1, 1990, you can request
the State Board to waive the requirement as a condition for eligibility. To request a waiver, complete the

enclosed "Permit Waiver Request” form and return with any additional information requested below.

NOTE: Failure to respond to this request within thirty (30) calendar days from the date of this letter may
result in an ineligibility determination of your claim.

If you have any questions, please contact me at (916) 341-5714.

Sincerely,

Shari Knieriem
Claims Review Unit
Underground Storage Tank Cleanup Fund

cc: Mr. Steve Morse Ms. Donna Drogos
RWQCB, Region 2 Alameda County EHD
1515 Clay Street, Ste. 1400 1131 Harbor Bay Pkway, 2nd F1.
Oakland, CA 94612 Alameda, CA 94502-6577

California Environmental Protection Agency

»
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i State Water Resources Control Board
Underground Storage Tank Cleanup Fund

PERMIT WAIVER REQUEST FORM

CLAIM NO.: 017309

CLAIMANT NAME: MURRAY KELSOE

SITE ADDRESS: 3004 ANDRADE RD, SUNOL

Claimants who were subject to the permit requirement but failed to comply by January 1, 1990, can request the State Water Resources
Control Board (SWRCB) to waive the requirement as a condition for eligibility if the four requirements listed below have been met.
Where the SWRCB grants the waiver, the level of required deductible is twice the amount otherwise required. In this case, the above-
named claimant will be responsible for the first$  of eligible corrective action costs before Fund coverage begins.

I, MURRAY KELSOE, HEREBY REQUEST THE SWRCB TO GRANT A PERMIT WAIVER. TO QUALIFY FOR THIS
WAIVER, I AM SUBMITTING DOCUMENTATION SHOWING THAT THE FOLLOWING FOUR PERMIT WAIVER
REQUIREMENTS HAVE BEEN MET:

1. The claimant was unaware of the permit requirement prior to January 1, 1990, and did not intend to avoid the permit requirement
or the associated fees.

DOCUMENTATION: Provide a brief history of the UST(s) and an explanation as to why the UST(s) were not
permitted by January 1, 1990. Explain when and how you became aware of the law requiring a permit to own or
operate the UST(s). {Attach additional sheets as necessary.)

2. Prior to filing a claim, the claimant has complied with the financial responsibility requirements of Section 25299.31 of the
Health & Safety Code (H&SC).

DOCUMENTATION: Attach a copy of the Certificate of Financial Responsibility that is on file with the local
regulatory agency.

3. The claimant has obtained and paid for all currently required permits.

DOCUMENTATION: If you owned or operated the UST(s) at the time of submitting the claim application, attach
a copy of the permit to own or operate the UST(s) or a copy of the application to the local agency for a permit
indicating that you are diligently pursuing the acquisition of a permit. If the UST(s) were removed prior to
submitting your claim application, attach evidence that the UST(s) were removed, and the local regulatory agency
notified, and a copy of the removal permit.

4.  The claimant has paid all current UST fees imposed by Section 25299.41 of the H&SC, and all prior fees due on and after
January 1; 1991,

DOCUMENTATION: If any of the USTs owned or operated had product placed in them on or after Janvary 1,
1991, attach the most recent copy of the UST Fee Return Form filed with the State Board of Equalization with
proof of payment,

CLAIMANT SIGNATURE:

PRINT SIGNATURE DATE:

Note: Mail completed “Permit Waiver Request” and documentation to the address on the cover letter.
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~DE’6gos, Donna, Env. Health

From:
Sent:
To:
Subject:

17309ctm_add.doc

SHARI KNIERIEM [SKNIERIE@cwp.swrecb.ca.gov]
Wednesday, July 10, 2002 2:06 PM
ddrogos@co.alameda.ca.us

RO0002448: Murray Kelso: Fund's Claim # 17309

FYI...For your file

Shari Knieriem

UST Cleanup Fund

{916) 341-5714

Fax (916) 341-5806
sknierie@cwp.swrcb.ca.gov
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FROM: MURRAY KELSOE JULY 16TH, 2002
SUNOL TREE GAS
3004 ANDRADE RD.
SUNOL, CALIF. 94586

TO: ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
1131 HARBOR BAY PARKWAY SUITE 250
ALAMEDA, CALIF. 94502-6577
ATTENTION: SCOTT SEERY

RE: RECEIPT OF CERTIFIED DATED 7-01-02

THIS LETTER IS TO INFORM THE ENVIRONMENTAL HEALTH SERVICES
THAT THE RECORDED OWNER OF THE SERVICE STATION PROPERTY AT
3004 ANDRADE ROAD SUNOL,CALIF. IS:

MURRAY KELSOE

THE LOCAL AGENCY HAS NOTIFIED MURRAY KELSOE (PROPERTY OWNER),
AT THE TIME OF CLEANUP, THAT THE NOTICE OF RESPONSIBILITY
BELONGS TO MURRAY KELSOE.
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S.U.T.S.

Superior Underground Tank Service

PO Box 1487
San Ramon, CA 94583-1487
(925) 551-7887 Fax: (925) 551-7895 Cell: (925) 519-7887

June 12,2002

Alameda County Health Care Services Agency
Environmental Health Services
Environmental Protection
1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577
Attn: Robert Weston

Sr. Hazardous Materials Specialist

RE: Tank Disposal for Sunol Tree Gas

Dear Mr. Wesion,

Please find enclosed copies of the Hazardous Waste Manifests for the
transporting of the tanks and the certificate of disposal from Ecology

Control Industries for the disposal of the tanks.

Should you have any questions please do not hesitate to contact me on my
cell phone at 925-519-7887.

8o

Sincerely,
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"CERTIFICATE NO. 37304
: "i.CER IED SERVICES CO ANY  [cusTomER

, JOB NO. 5242951
S ; ‘ SUPERIOR UND. TANK

L INDTANK NO. 29666

., "';‘ ‘\"1« :‘,, . ‘{l-(;“’f )
= RICHMOND, CA - £/10/2002 1:53:23
LOCATION 'C'I*M'OND " patE: 102002 e 12
VlSUALGASTECHHSM SMPN UNLEADED GASOLINE

: LAST PRODUCT

This s to certify that | have personally determined that this tank is in accordance with the American
Petroleum Institute and have found the condition to be in accordance with its assigned designation.
This certificate is based on conditions existing at the time the inspection herein set forth was
] completed and is issued subject to compliance with all qualifications and instructions,

15,000 Gal Tank’' . - . . . i - | SAFEFORFIRE |
TANK SIZE ‘ — COND'T'ON 1

"1 de

B
3 *1'wy e

OXYGEN 20: 9% LOWE EXP!_ SVETIMT
REMARKS: e ‘3 S{J,,}{w yﬁ %@m&g

7y -'@é’-i‘ ,1; -
. HERBY CERTlFIES THA’I’ 'ﬂ-;kE ABOVE NUMBERED TAN]
R B 'i'(r”i“?"’ *i“"r@*?l‘ f"ﬁa n%}ﬁn

FORE DESTI UR PERWIT . WASTEFACILTY
S "'}r.!-"ffi?lefffafé»':ﬁ?i\ ,4?33? ’:%%' % ;

THE TANK SHIPPED Td US FOR PROCESSINQ

in the event of any physical or atmospheric changes affectlng the gas-frae condltlons of the above tanks or |f In any doubt
immediately stop all hot work and contact the undersigned. This permit is valid for 24 hours if no physical or atmospheric:
changes oCcur. .

STANDARD SAFETY DESIGNATION

SAFE FOR MEN: Means that In the compartment or space 8o designated (a) The oxygen content of the atmosphere is at least

19,5 percent by volume; and that (b) Toxic materials in the atmosphere are within permissabie concentrations; and (c) In the

judgment of the Inspector,-the residues are not capable of. producmg toxic matenals under existing atmospheric conditions
- while matntalned as directed on the Inspectors certlflcate S

AR EEN }y ey X3 -
SAFE FOR F!RE Means that m the companment 80, designated (a) The concentratmn of flammabie matenais in the
i -_«atmosphera is"below 10 percent of the Iower explosive limit; and that- (b) In the judgment of the Inspector, the residues are
-f- not capable ofiproducing a higher concentration that permitted ' under existing atmospheric conditions in the presence of fire
‘and while maintalned as directed on the Inspector’s certificate, “and further, {c) All adjacent spaces have either been cleaned
: g suff:clently to prevent the spread of fire, are satisfactorlly inerted, or in the case of fuel tanks, have been treated as deemed p
] I necessary by the inspector. ;

st v

y 1y,

P

h undersngned representative acknowledges receipt of this certlflcate and understands the conditions and Ilmltatlons under’

HEF’HESENTATFVE . TITLE




7.7 @ CERTIFICATE NO.37306
“certMep senvices coMPany o

ISk . 265 Parr Boulevard +Richmond, California 94801

‘ o JOBNO. 5749951
Yo . “ . 5 SUBERIOR . UND TANK

-t

i

. FOR:; v LINDTANK NO. 29685

ca: [ DATE: _sM02002  TIME: 1:56:43

~
b

LOCATION: __

VISUAL GASTECH/ 314 §MPN . LAST PRODUCT ___-UNLEADED GASOLINE

This is to certify that | have personally determined that this tank is in accordance with the American
Petroleum Institute and have found the condition to be in accordance with its assigned designation.
This certificate is based on conditions existing at the time the inspection herein set forth was
completed and is issued subject to compliance with all qualifications and instructions.

15,000 Gal Tank wo, i s o A ... SAFEFORFIRE k'

A

TANK SIZE

s s
T

9% LOWER EXP

REMARKS: OXYGEN 20

s

' R T T R T T BT w o= lon 3 WL @ o ot e
in the event of any physlcal or atmospharic changes affecting the"“gag.-freefqondltk‘)ﬁs otthei‘algovef‘ftaﬁks,‘ or if ”~any’:d0Libt.
immediately stop ail hot work and contact the undersigned. This permit is valid for 24 hours If no physical or atmospheric
changes occur,

STANDARD SAFETY DESIGNATION

SAFE FOR MEN: Means that in the compartment of .space so designated (a) Theoxygen content of the atmosphere is at least
19.5 percent by volume; and that (b} Toxic materials in the atmosphere are within permissable concentrations; and (c¢) In the
judgment of the inspector, the residuas are not capable of producing toxic materials under existing atmosphéric conditions
while maintained as directed on the Inspector's certificate. - - : : : '
 SAFE FOR FIRE: Means that in’'the “compartment so' designated (a) The concentration of flammable materials in the
‘atmosphere Is below 10 percent of the lower explosive limit; and that (b) In the judgment of the Inspector, the residues are
. not capable' of producing a higher concentration that permitted tinder existing atmospheric conditions in the presence of fire
. .and while maintained as directed on the Inspector's certificate, and further, (c) All adjacent spaces have either been cleaned
- sufficlently to prevent the spread of fire, are satisfactorlly inerted, or in the case of fuel tanks, have been treated as deemed

-*. necessary by the inspector. Lo I
e T ) r "‘%

. %
e
R
Ko

Th undéfslgned representative acknowledges receipt of this certificate and understands the conditions and limitations undgr.'-l

S T Oowees e e,

REPRESENTATIVE TITLE INSPECTOR |

N

Ve
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CERTIFICATE NO.37303
CERTIFIED SERVICES COMPANY  |customen

255 Parr Boulevard « Richmond, California 94801
. JOB NO. = 5247957
SUPERIOR UND. TANK

FOR: ECOLOGY CONTROL INDTANK NO. 29867
LOCATION: RICHMOND, CA DATE: _2/10f2002 TIME: 15214
VISUAL GASTECH/1314 SMPN UNLEADED GASOLINE

LAST PRODUCT

~TEST METHOD

-

This is to certify that | have personally determined that this tank is in accordance with the American
Petroleum Institute and have found the condition to be in accordance with its assigned designation.
This certificate is based on conditions existing at the time the inspection herein set forth was
completed and is issued subject to compliance with all qualifications and instructions.

15,000 Gal Tank

TANK SIZE

| OXYGEN 20.9% LOWER EX)
REMARKS: . ; Tt o ‘;-’a‘

O
" ¥ECOLOG

JEFVIIN 2
o

A

DS Vg g . EIEY

in the event of any physical or atmospheric changes affecting the gas-free. conditions ‘of the above tanks. orif’ A any doubt, ‘
immediately stop all hot work and contact the undersigned. This permit is valid fSt 24 hours If no physical or atmospheric
changes occur,

STANDARD SAFETY DESIGNATION

SAFE FOR MEN: Means that in the compartment or space S0 designated (a) The loxygen content of the atmosphere is at least
19.5 percent by volume; and that (b} Toxic materials in the atmosphere are within permissable concentrations; and {c) In the
judgment of the Inspector, the residues are not capable of producing toxic materials under existing atmosphetic conditions

while maintained as directed on the Inspector's certificate. L

[y

SAFE FOR FIRE: Means that in the compariment so designated {a) The concentration of flammable materials in the
atmosphere Is below 10 percent of the lower explosiva limit; and that (b) in the judgment of the Inspector, the residues are
not capabile of preducing a higher concentration that permitted under’ existing atmospheric conditions in the presence of fire
and while maintained as directed on the Inspector's certificate, and further, (¢} All adjacent spaces have either been cleaned
sufficiently to prevent the spread of fire, are satisfactorily inerted, or in the case of fuel tanks, have been treated as deemed

necessary by the Inspector.

The undersigned representative acknowledges receipt of this certificate and understands the conditions and limitations under

R0 Jpn! {1t W;L{aqu';,

AEPRESENTATIVE . TITLE INSPECTOR )




L CERTIFICATE NO.37307

ERTIFIED SERVICES COMPANY [cosioves

'255 Parr Boulevard « Richmond, California 94801 ;
, JOBNO. SHAFPY

'FOR: ECOLOGY CONTROL INDTANK NO. 29664

LOCATION: NIUHMUNLU. E.Il-\ DATE: TRTHPAHEFS TIME: 1ETAY

-

VISUAL GASTECH/ 1314 SMPN . UNLEADED GASOU
LAST PRODUCT : NE

T CyPERIIR UND. TANKC

" TEST METHOD -

This is to certify that | have personally determined that this tank is in accordance with the American
Petroleum Institute and have found the condition to be in accordance with its assigned designation.
This certificate is based on conditions existing at the time the inspection herein set forth was
completed and is issued subject to compliance with all qualifications and instructions,

TANK SIZE

REMARKS:

R i Vit st SR

£ NN N " e N < P

in the event of any physical or atr}"losp‘l’;e“ri‘c c‘hari‘ges affébtfﬁé-tﬁ'é gésﬁreé (c'cﬂi‘! di’tld,ns( ‘éf ‘fhé" %\bove ianks, dclo;!if in “a'n'y(-doubt,
immediately stop all hot work and contact the undersigned. This permit Is valid fét 24 hours if no physical or atmospheric
changes occur,

STANDARD SAFETY DESIGNATION

SAFE FOR MEN: Means that in the compartment or space so designated (a) The‘oxygen content of the atmosphere is at |east
19.5 percent by volume; and that (b) Toxic materials in the atmosphere are within permissable concentrations; and (c) In the
judgment of the Inspector, the residues are not capable of producing toxic materials under existing atmospheric conditions

while maintained as directed on the Inspector’s certificate. * - RS -

. , g wr v
1

SAFE FOR FIRE: Means that in the compartment so designated {a}) The. concentration .of flammable - materials .in ‘the
atmosphere is below 10 percent of the lower explosive limit; and that (b)’In the judgment’of the Inspector, the residues are
not capable of producing a higher concentration that permitted under existing atmospheric conditions in'the presence ‘of fire
and while maintained as directed on the Inspector's certificate, and further, (C) All adjacent spaces have either'been ‘cleanad
sufficiently to prevent the spread of fire, are satisfactorily inerted, or’in the case of fuel tanks, have been treated as deemed -

AR

necessary by the Inspector, Co

The undersigned representative acknowledges receipt of this certificate an

R Ol

REPRESENTATIVE TITLE




DAY. GR NIGHT CERTIFICATE NO.37308

TELEPHONE

- (510) 285-1393 CERTIgED SERVICES COMPANY  [cusTomer

255 Parr Boulevard » Richmond, California 94801

JOBNO. 5242951

___SUBFRIOGR {IND TANK |
FOR: pTANK NO. 29663
LOCATION: _____ RICHMOND €A DATE: _samre002  TIME: 200:22
TEST METHOD VISUAL GASTECH!1314 ‘SMPN LAST PRODUGT UNLEADED GASOLINE

This is to certify that | have personally determined that this tank is in accordance with the American
Petroleum Institute and have found the condition to be in accordance with its assigned designation.
This certificate is based on conditions existing at the time the inspection herein set forth was
completed and is issued subject to compliance with all qualifications and instructions.

TANK SIZE 15,000 Gal Tank bONDITION SAFE FOR FIRE

OXYMEM A0 66 LOWER EXPLOGIVE LIMIT LEGS THAM 0164 EOOLCOY COMTROL INDUSTRIES

REMARKS:

HERBY CERTIFIES THAT THE ABOVE NUMBERED TANK HAS BEEN CUT CPEN, PROCESSED,

AND THEREFORE DESTROYED AT OUR PERMITTED FAZARDOUS WASTE FACILITY.

THE TANK SHIPPED 7O US FOR PROCESSING.

In the event of any physical or atmospheric changes affecting the gas-free conditions of the above tanks, or if in any doubt,
immediately stop all hot work and contact the undersigned. This permit is valid for 24 hours if no physical or atmospheric
changes occur,

STANDARD SAFETY DESIGNATION

SAFE FOR MEN: Means that in the compartment or space so designated (a) The oxygen content of the atmosphere is at least
19.5 percent by volume; and that (b) Toxic materials in the atmosphere are within permigsable concentrations; and (c) In the
judgment of the Inspector, the residues are not capable of producing toxic materials under existing atmospheric conditions
while maintained as directed on the Inspector's certificate.

SAFE FOR FIRE: Means that in the compartment so designated (a} The concentration of flammable materials in the
atmosphere is below 10 percent of the lower explosive limit; and that (b) in the judgment of the Inspector, the residues are
not capable of producing a higher concentration that permitted under existing atmospheric conditions in the presence of fire
and while maintained as directed on the Inspector's certificate, and further, (c] All adjacent spaces have either been cleaned
sufficiently to prevent the spread of fire, are satisfactorily inerted, or in the case of fuel tanks, have been treated as deemed

necessary by the inspector,

The undersigned representative acknowledges receipt of this certificate and understands the conditions and limitations under

Ruwis 1 e Jued Wileg

RE‘PRESENTATIVE . TITLE INSPECTOR

CP5995
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4 " AAMEDA COUNTY ® @

" HEALTH CARE SERVICES A
AGENCY X
DAVID J. KEARS, Agency Director I

ENVIRONMENTAL HEALTH SERVICES
ENVIRCNMENTAL PROTECTION
1131 Harbor Bay Parkway, Suile 260
June 27, 2002 Atameda, CA 94502-6577
(510) 567-6700

RO 2448 FAX (510} 337-8335

Mr, Murray Kelsoe
Sunol Tree Gas
3004 Andrade Road
Sunol, CA 94586

RE:  Sunol Tree Gas, 3004 Andrade Road, Sunol — Request for Preliminary Site Assessment
Work Plan

Dear Mr. Kelsoe:

Five 15,000-gallon underground storage tanks (UST) were removed from this site on April 2, -
2002, along with their appurtenant vent and product piping and dispensers. A sixth 15,000 galion
UST was retained intact for storage of fire suppression water.

It has been reported that some evidence of an unauthorized release was identified during tank
removals in the form of stained soil/backfill that also exhibited hydrocarbon odor. This apparent
unauthorized release was substantiated through analyses of water samples collected from the base
of the resultant UST excavation and from the contents of several, large-capacity, above-ground
holding tanks into which groundwater was pumped to facilitate both UST removals and their
subsequent replacement. Up to 190 micrograms per liter (ug/1) methyl tert-butyl ether (M{BE)
was identified in water sampled from the above-ground holding tanks, while 84 ug/l was
identified in a water sample collected from within the UST excavation. Soil samples collected
from the base of the excavation were unremarkable; however, up to 1300 parts per million (ppm)
of total petroleum hydrocarbons as diesel (TPH-d) was identified in sampleDSP7-3°, collected
near one of the removed dispensers. Few aromatics were identified in any soil or groundwater
samples collected during the course of the confirmatory sampling activities. Benzene was not at.
all detected.

A reported 3500 cubic yards of soil/backfill was removed from around the USTS and stockpiled
on Visqueen behind the facility during the course of the removal project. A reported 210,000
gallons of extracted groundwater was stored in 10 above-ground tanks. Stockpiled soil and stored
water are still located on-site at the time of this correspondence.

In addition, it has been reported that a private supply well is located on the subject property.
Review of Zone 7 well permit records failed to turn up evidence of a permitted well at this
location. It is possible that the noted well was installed sans permit. Details of its construction
are unknown at this time. Nonetheless, we have been informed that water from this well is not



Mr. Kelsoe

Re: 3004 Andrade Rd., Sunol
June 27, 2002

Page 2 of 3

used for drinking water purposes, but only for other supply needs as they arise (e.g., toilet
flushing, etc.). We have also been informed that all current drinking water is derived from
bottled water sources.

Consistent with provisions of Article 11, Corrective Action Requirements, Section 2720 et seq.,
Title 23, California Code of Regulations (CCR), a Preliminary Site Assessment (PSA) must be
conducted to initially assess the extent of the release at the site. The PSA typically involves the
installation of several soil borings and construction of an array of monitoring wells strategically
located to track contaminant location. However, in this case it will be acceptable to begin the
project with a series of push-tool (i.e., GeoProbe) sampling points.

In order to facilitate this task, you are required to hire a California-registered engineer or
geologist with the appropriate experience conducting such environmental projects to draft and
submit a PSA workplan. Such licensing and registration is by provision of the California
Business and Professions Code. The PSA work plan will present the anticipated scope of work
necessary to complete this phase of the site assessment. Attached to this letter please find
“Appendix A”, a guide you may give to your chosen consultant to assist them in the submittal of
an appropriate PSA work plan.

The PSA work plan is due within 60 days of the date of this letter.

We are aware that the soil stockpiles and water generated during the April UST excavation
activities are still located at the site. Iunderstand that you are currently in contact with the State
UST Fund in an attempt to seek monies to assist with their lawful disposal. Please be advised
that even absent assistance from the Fund, these waste materials will need to be properly handled
and disposed.

Further, within 30 days of the date of this letter, you are requested to determine the specific
construction characteristics of the noted private well located at this site, and submit this
information to this office. Such requested information would include drillers logs, depth and
length of screened interval(s), and sanitary seal interval, among other relevant facts. Please be
advised that you may be required by this agency and/or Zone 7 to destroy this well under permit
issued by Zone 7 at some point in the near future. |

Please call me at (510) 567-6783 should you have any questions.

Sincerely,

Hazardous Materials Specialist



Mr. Kelsoe

Re: 3004 Andrade Rd., Sunol
June 27, 2002

Page 3 of 3

Attachment  (addressee, only)

cc: Chuck Headlee, RWQCB
Shari Knieriem, SWRCB UST Fund
Robert Weston, ACDEH
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