CALIFORNIA REGIONAL WATER
#AR D 8 1995

ALAMEDA COUNTY
" HEALTH CARE SERVICES

AGENCY
DAVID . KEARS. Agency Drrector

ot LU RO BOARD
RAFAT A, SHAHID. Assisiznt Agency Director

Alameda County CC4580

Environmental Protection Division

1131 Harbor Bay Parkway, Room 250
March 6, 1995 - Alameda CA 94502-6577

Mr. Brad Job V///// oo ST

California Regional Water Quality Control Board
San Francisco Bay Region aoe %8 1850
2101 Webster Street, Ste. 500

Oakland, CA 94612 Director of Emvircamenial Healt

RE: MATTER OF BEATRICE GALLEGOS AND GREGORY GARCIA AS IT
PERTAINS TO REAL PROPERTY LOCATED AT 16035 E. 14TH STREET,
SAN LEANDRO, ALAMEDA COUNTY

Dear Mr. Jcb:

I reviewed the taped tesgstimony of Bernard R. Gallegos as recorded
during the January 25, 1595 RWQRCB Region I Underground Storage
Tank (UST) Workshop. As we discussed the week of February 26,
1995, enclosed please find a summary of case milestones
associated with the subject site. Copies of certain documents
which demonstrate the overall tone of this case are attached to
thig letter, and are identified by Hl i “H activity/item

dates.

DATE ACTIVITY / ITEM

12/30/91 UST closure application approved by Alameda County
Department of Environmental Health (ACDEH).
Application submitted on behalf of property owner,
the Petsases.

2/4/92 UST closure. Unauthorized release identified.

2/6/92 Unauthorized leak report (ULR) recorded.

3/6/92 UST closure report / work plan for soil excavation
and ground water investigation submitted by
consultant on behalf of Petsases.

4/13/92 Addendum to work plan.

Notice of Requirement to Reimburse (NORR) issued to
the Petsases following transfer of project oversight
responsibility to the ACDEH Local Oversight Program
(LOP) . Petsases are identified as a "resgsponsible
party" (RP)} pursuant to § 2720, Article 11, Title 23,
Division 3, Chapter 16, California Code of
Regulations (CCR).
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11/3/92

7/30/93

Informed by Petsas’s attorney, Mr. Mark Johnson, of
his client’s application to the SB2004 Petroleum
Trust Fund for reimbursement of costs incurred during
implementation of pending corrective actiomn.

M. Johnson submits to ACDEH a data package and site
history with supporting documents which substantially
indicate Beatrice Gallegos and Gregory Garcia are RPs
pursuant to provisions of 23CCR and RCRA (42 USC §
6991(3)1}.

ACDEH informed by Petsas that they do not have the
finances to continue with the installation of
monitoring wells.

NORR issued to Gallegos / Garcia.

Hans Herb, attorney for CGallegos/Garcia, notification
to ACDEH that a petition with the SWRCB challenging
ACDEH’s naming of Gallegos/Gaxrcia as RPs had been
filed.

SWRCB notice to H.Herb acknowledging receipt of
petition and concurring with ACDEH’s decision to name
petitioners as RPs. SWRCB invites filing of addendum
should there be additional information to be
considered.

H.Herb addendum to SWRCB petition arguing, among
other issues, that petitioners were never owners of
the subject USTs and, therefore, should not be
included as RPs.

Pre-Enforcement Review Panel (PERP) notification to
all responsible parties % their commensurate
attorneys. PERP to convene 8-31-93.

ACDEH correspondence to Theodore Cobb, SWRCB staff
council, articulating ACDEH’s understanding that
consideration of the recent appeal to SWRCB would be
"stayed" pending the outcome of the pending PERP.

H.Herb letter to ACDEH et al in response to PERP

notice alleging such is "...clearly illegal,
unconstitutional, and violative of [his] clients’ due
process rights." Terms the panel a "star chamber.”

Warns of his intent to seek legal action against
ACDEH should they not comply with his requests.
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8/31/93

9/27/93

H.Herb letter to T. Cobb (SWRCB) regarding 8/3/93
ACDEH correspondence to SWRCB.

Gil Jensen (Alameda County Senior Deputy District
Attorney) letter to H. Herb regarding the pending
PERP and commenting on his 8/4/93 letter.

Preliminary site assessment (PSA) report submitted to
ACDEH on behalf of Petsases.

B. Gallegos letter to David Kears, Director of ACDEH,
presenting her statement of facts in the case and
arguing why she should not be considered a RP.

H.Herb letter to G. Jensen alleging ACDEH's

", ..direct and irreconcilable financial conflict in
this matter..." and expressing his desire to be
informed of the legality of the PERP procedures.

M. Johnson rebuttle to Gallegos/Garcia addendum to
SWRCB petition including supporting documents which
discuss, among other issues, the clear conveyance of
"service station equipment” w/ property during
distribution of estate in wake of 12/82 death of
Jogeph Garcia, former husband of B. Gallegos.
Additionally presented are recorded documents with
similar language, i.e., conveyance of service station
equipment, during 4/71 discharge of guardianship to
G. Garcia (son) and conveyance of ¥ interest in
property to same.

PERP meeting. H.Herb did not appear personally, but
sent associate. No new facts presented. Petsases
and M.Johnson presgent.

ACDEH letter to Dave Deaner (SWRCB) regarding recent
SB2004 fund rejection to Petsas application for
reimburgement and presenting mitigating facts which
should allow Petsas eligibility.

H.Hexbk letter to @. Jensen warning him about Jensen’s
"migconduct. "

M.Petsas letter to ACDEH indicating present financial
peril they then faced following SB2004 eligibility
rejection and because of no contrxibution from other
REs.
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10/26/93

12/27/93

RWQCB official directive following PERP presenting RP
designation and request for technical reports.
Petsas, Gallegos, Garcia named as RPs.

SWRCBE response to Gallegos/Garcia addendum to SWRCB
petition dated 7/15/93 presenting case law citations
regarding ownership of "trade fixtures" (e.g., USTs}
upon lease termination. Gallegos/Garcia identified as
"owners" with respect to UST laws.

M.Petsas letter to Lori Casias (SWRCB-LOP liaison)
enclosing % invoice amount for ACDEH case oversight,
indicating other RPs (Gallegos/Garcia) have not
contributed at all to the project costs.

H.Herb letter to Alameda Co. Board of Supervisors
(BoS) requesting they "...instruct [G. Jensen] to
fulfill his role as a public servant by responding to
legitimate inquiry by a tax-paying citizen."

Presents his version of case background (absent the
issues which clearly identify his clients as RPs).
Requests the matter to be placed on the BoS agenda
ASAP.

H.Herb letter to Steve Ritchey (RWQCB), G.Jensen,
ACDEH giving case "update" from his perspective.

G.Jensen letter to H.Herb in response to 12/17/93
H.Herb letter.

M.Johnson lettexr regarding (repcrted) refusal of
Gallegas/Garcia to cooperate in complying with
9/27/93 RWQCB directive. Reguests 60 day extension
to comply.

ACDEH letter granting 60 day extension to Petsases.

Notice of Violation (NOV) issued to Gallegos/Garcia
for their failure to submit required technical
reports pursuant to 9/27/93 RWQCB directive.

H.Herb cover letter to "lawsuit" filed in Solano
County against G.Jensen, SWRCB and RWQCB. (Note: suit
never served.)

RWQCRB letter regarding failure of Gallegos/Garcia to
comply with 9/27/93 RWQCB directive.
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1/26/94 Meeting between RWQCB (L.Feldman}, M.Johnson, H.Herb.

H.Herb letter to G.Jensen, ACDEH, RWQCB, SWRCR
(T.Cobb et al.) erroneously and incorrectly
presenting "facts" with respect to issues discussed
and evidence presented during 1/26/94 meeting @
RWQCB. Indicates the presentation of a

", ..declaration indicating the tank had been in
operation since..." purchase of the site by Petsases.

This purported declaration was never presented at the
subject meeting.

H.Herb letter "correcting" misstatement in 2/2/94
letter regarding so-called "declaration." Copy of
subject "declaration" is attached yet doeg not speak
to the issue of the USTs being operated after sale of
gite.

M.Johnson letter requesting another extension to
comply with 9/27/93 RWQCB directive pending decision
regarding Petsas’s SB2004 application.

H.Herb letter indicating dismissal of lawsult -
places agencies "on notice."

SWRCB letter indicating denial to consider addendum
to previous SWRCB petition on behalf of
Gallegos/Garcia. Indicates Gallegos/Garcia are
correctly named as RPs.

2/21/95 SWRCB approves SB2004 funding for Petsas.

Please inform me should you require additional assistance in your
evaluation of this case. I may be reached at 510/567-6783.

Sincerely,

attacments

cc: Rafat A. Shahid, Agency Director
Gil Jensen, Alameda County District Attorney’s Office
Kevin Graves, RWQCB
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{(415)362-3503 (415) 989-1137 Fax

irecior of Environmental Health
February 11, 1993 Dicior of e

Alameda County Health Agency
Department of Environmental Health
Division of Hazardous Materiais,
Attn: Mr. Scott Seery

80 Swan Way, Room 200

Qakland, CA 94621

Re: Request For the Alameda County Health Agency To Identify Beatrice S.
Gallegos and Gregory Joseph Gallegos as Responsible Parties For the
Investigation and Possible Cleanup of the Unauthorized Petroleum Leak at
16035 E. 14th Street, San Leandro.

Dear Mr. Seery:

This letter is written on behalf of Mr. and Mrs. Jerry Petsas (the "Petsas”},
the current owners of the property (the "Property") located at 16035 E. 14th
Street, San Leandro, California. The Property contained three leaking underground
petroleum storage tanks which were abandoned prior to the Petsas purchasing the
Property in 1979. Beatrice S. Gallegos and Gregory Joseph Garcia owned the
tanks when the use of the tanks was discontinued. As such, the Petsas request
the Alameda County Health Agency identify Beatrice S. Gallegos and Gregory
Joseph Garcia as responsible parties for the investigation and possible cleanup of
the unauthorized petroleum release which occurred on the Property.

Gallegos and Garcia Owned the Property
Prior to the Petsas

In 1962, as an individual and as the guardian for the estate of Gregory
Joseph Garcia, Beatrice S. Garcia obtained title to the Property and the gasoline
service station operating on it. {Exhibit A, Judgment Settling First Account.) At
that time, the Property was leased to Seaside Oil Company as a service station.
(Exhibit A, p. 3.) In 1971, Beatrice S. Gallegos, formerly Beatrice S. Garcia,
granted a one-half interest in the Property and the service station to Gregory
Joseph Garcia. (Exhibit B, Grant Deed; and Exhibit C, Order Approving Guardian’s

UST\L.007
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Petition.)

The Petsas purchased the Property from Beatrice S. Gallegos and Gregory
Joseph Garcia in 1979 unaware that three underground petroleum storage tanks
were located on it. (Exhibit D, Grant Deed.} In 1985, the Petsas learned of the
existence of the tanks during a fire inspection. Immediately, they decommissioned
the tanks causing them to become inoperable. Since owning the Property, neither
the Petsas nor their tenants have ever used any of the underground storage tanks
located on it.

In 1992, the Petsas removed the tanks and discovered that the tanks had
leaked petroleum. Upon discovering the leak, the Petsas reported it to the
Alameda County Health Agency. (Exhibit E, Underground Storage Tank
Unauthorized Release (Leak)/ Contamination Site Report.} The Health Agency
ordered the Petsas to investigate the spilled petroleum. (Exhibit F, Underground
Storage Tank Unauthorized Release (Leak)/Contamination Site Report.} Because
Beatrice S. Gallegos and Gregory Joseph Garcia owned the underground storage
tanks immediately before the use of the tanks was discontinued, the Petsas
request the Health Agency identify them as responsible parties for the investigation
and possible cleanup of the spilled petroleum.

Owners Are Responsible For The
Proper Closing of Underground
Petroleum Storage Tanks

With regard to underground storage tanks, California law broadly defines the
term "owner". An "‘Owner’ means the owner of an underground storage tank.”
(Health & Safety Code §25281(h).) | The prevailing federal law, which is
incorporated into California Taw, more definitively states that "the term ‘owner’
means . . . in the case of any underground storage tank in use before November 8,
1984, but no longer in used on November 8, 1984, any person who owned such a
tank immediately before the discontinuation of its use.” {42 USC §6991(3}.)

Owners of underground storage tanks are responsible for assuring that the
tanks are properly repaired, upgraded, or closed.

"[Tlhe owner [is] responsible for assuring that the underground

storage tanks is repaired or upgraded . . . orclosed . . . as
appropriate.” {23 CCR §2620(b).)

UST\L.007
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The closing of a tank includes responsibility for investigating and cleaning up
spilled petroleum. {23 CCR §2672.)

Gallegos and Garcia Are "Owners”
Responsible For Investigation and Cleanup

of the Leaking Tanks on the Property

In this case, Beatrice S. Gallegos obtained title to the Property and the
gasoline service station operating on it in 1262. Gregory Joseph Garcia obtained a
half interest in the Property and the service station in 1971. When the Petsas
purchased the property from Gallegos and Garcia, use of the underground storage
tanks on the Property had been discontinued. Thus, the Beatrice S. Gallegos and
Gregory Joseph Garcia were the owners of the underground storage tanks
immediately before the use of the tanks was discontinued. Therefore, under
California law, they are "owners" responsible for the investigation and possible
cleanup of the leaking tanks on the Property.

Conclusion
In light of the above, the Alameda County Health Agency is requested to
identify Beatrice S. Gallegos and Gregory Joseph Garcia as responsible parties for

the investigation and possible cleanup of the unauthorized petroleum spill which
has occurred at 16035 E. 14th Street, San Leandro, California.

* ¥ ¥ ¥ ¥

Thank you for your consideration of this request. |If you have any questions,
please contact me.

Very truly yours,

JOHNSON AND JOHNSON

Zagi—

cc: Mr. and Mrs. Petsas

UST\L.007
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Enclosures: 6

A. Judgment Settling First Account and Report of Administration For Allowance
on Account of Statutory Compensation and of Preliminary Distribution

B. Grant Deed From Beatrice S. Gallegos, Formerly Beatrice S. Garcia, to
Gregory Joseph Garcia

C. Order Approving Guardian’s Petition For Final Discharge and Consent of
Minor To Waiver of Accounting

D. Grant Deed From Beatrice S. Gallegos and Gregory Joseph Garcia to Jerry
and Mary Petsas

E. Underground Storage Tank Unauthorized {Leak)/Contamination Site Report
by Tank Protect Engineering

F. Underground Storage Tank Unauthorized (Leak)/Contamination Site Report
by the Alameda County Health Agency, Department of Environmental
Health, Division of Hazardous Materials

UST\L.007
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Signinre

FOR A VALUABLE CONSIDERATION, receipt of whick is hereby acknowledped,

BEATRICE 8. GALLXGOS, formerly Imown as BEATRICE S, GARCIA,
Guardian of the Estate of GREGORY JOSEPH GARCIA,

hereby GRANT(S) to

GREGCRY JOSEPH GARCIA, a single persom,

on undivided one-half interest in and to
the foliowing described resl property in the
County of Alameda

Parcel 1: Beginning at the intersection of the eastern line of County

Road Number 2552, known as Ashland Averue, with the scuthwestern

line of East 14th Street, as the gaid street is now laid out and improved,
and running thence along said southwestern line south 48°56' East 108, 07
feet {the bearing of the southwestern line of Bast 14th Street being

taken as South 48°56' East for the purpose of making this description);
thence leaving said Southwestern line of East 14th Street South 33°04¢
West 111,22 feet; thence north 89°38' West 22. §0 feet; to the said Eastern
line of Ashland Avenue; thence along the last named line north 0°22' East

164. 72 feet to the point of beginning,

Township of Eden
, State of California:

nrdl
Dated __APR 30 19T
STATE OF CALIFGRNIA

<8,
COUNTY OF _JLAN_EDA.____}
on _Aprii 29, 1971 . befare me, the under-

-simed, = Nothry' Polilia in and for seid State. pereonally sppeared

- BEATRICE S, GALLFEGOS

_ knuwn to me
t be the person._—_whose name. 18 sulmeribed to the within
instrument and acknowledyed that. . ghe  execuled the same,
WITN .ESS!_n‘ay,hﬂn?ghﬂ;oﬁﬂgLsg‘a‘!._ .

ST T
\J//jt(dd_"? W”"/
A [ZE TR

Lillian Coffeen
Name (Typed or Printed)
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i After recording return to: (ENDORSED)
i FILED
1 i! GARCIA, BBUZ.ZOH'E & DUNN
16car enan roGmToRTIE APR 2 61971
2 9:1: LEANI;:U. :::::r. :::;e RECORDED af REQUEST GF
- - TIORN P
3 AS1-6161 oA RTA-N72 A (,Ri\E\ﬁ . g{ﬁ . BLUE, &Nﬂlt}' Cferk
Rt Min. ot : Peter Chinn, D
4 ! arromenys ror GUARDIAN I eputy
5 APR = 8 147
G | OFFICIAL RECORDS OF
; i‘&' ALASIEDA COUNTY, CALIPLGNIA
7l @ - HJACK G LU
fh SOUNTY RCCONOLI
8 SUPERICOR COURT OF THE STATE OF CALIFORNIA
3 FOR THE COUNTY OF ALAMEDA
10 | Guardianship of the Estate of NO. 157701
11 GREGORY JOSEFH GARCIA, ORDER APPROVING GUARDIAN'S
PETITION FOR FINAL DISCHARGE
12 | A Minor AND CONSENT OF MINOR TO
; . H WAIVER OF ACCCUNTING
i3 ;0 ’ s
14 i BEATRICE S, GALLEQGOS, formeriy known as BEATRICES. GARCIA,
i
15 f ss guardian of the estate of the above narmned minor, having heretofore filed
1% § with the Clerk of this Court a Waiver of Accounting, Petition for Discharge
17 : and Consent of Minor, and the matier coming on regularly for hearing this dayi

18 ! and it appearing to the Court that due and legal notice of said hearing has been

1¢ i given in all respects as required by law, the minor having consented in

25 ig% writing to the guardian's petition for discharge and waiving the rendition of
21 { an accounting by his said guardian, and no one appearing to except to said
a2 ﬁ* petition or t)o contest the same, the Couri, afier hearing the evidence,

23 ;I app:-‘oves said notice aﬁd finds said petition to be true and correct.

24 i* IT IS ORDERED that the peiition of said grardian be, and the same is
25 i' hereby approved, allowed and settled.

= iT IS FURTHER ORDERED that said guardian be ailowed from the

27 i estate of said ward a reasonable sum in the amount of AL for the

28 | services of her atiorneys, GARCIA, BRUZZONE & DUNN, as ordinary fees

{
4 -

1
i
29 | for their services to the guardian and the guardianship estate during this

sz

30 ¢ accounting period,

k3 T IS FURTHER ORDERED that due to the fact the minor of thig
i

32 !'! guardienship has reached the age of majority a guardianship of hig estate is
]
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no longer necessary and that the estate of s3id minoer in possession of the
guardian remaining after the payment of attorney fees be turned over to the
former ward of the guardian, GREGORY JOSEPH GARCIA, and the guardian
gischarged one year from the date of this order. Said property of the ward
remaining for distribution after payment of the attorney fees congists of the
following:

1. Cash in the approximate amount of $5, 187.53

2. Anundividied one-half interest in service station equipment
iocatew at 16035 East 14th Street, San Leandro, California;

3. An undivided one-half interest in the fo
property:

A1l that certain real property situated in the Township of Eden,
County of Alameda, State of California, described as:

Parcel 1: Begiming at the intersection of the eastern line of
County Road Number 2552, known as Ashland Avenue, with the
southwestern line of East 14th Sireet, as the said sireet is now
laid out and improved, and running thence along said south-
western line south 48°56" East 109. 07 feet (the bearing of the
southwestern line of East 14th Street being taken as South 48°56°
Tast for the purpose of making this description); thence leaving
said Seuthwestern line of East 14th Street South 337047 West
111.22 feet;thence norih 89°387 West 22, 60 feez; to the said
Eastern line of Ashlend Avenue; thence along the last named
line north 0°Z2' East 164. 72 feet to the point of beginning.

pargp PPR 26 Bt

J OURALD K. GHAYLE

T JUDGE OF THESUPERIOR COURT |

" - Feos \
The foregoing nstrument Is &
o carrect copy of the original
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FOR VALUE RECEIVED, PEATRICE 5. GALLECOS: formerly known as Beatrice S. Gareia under

which name she acquired title, ané GREGORY JOSEPH GARCIA

GRANT.

all that real property situate in the

County of Alameda

SEE EXHMIT "A",

Dated March 21 1979

L

STATE OF CALIFQRNIA

58,
County of ~EXegno f

on_tarch_ 28, 1979 before me, the undersigned,

a Notgry Public, in and for aaid State, peraonally sppeared.
Bestrice S, Gallegos

known 10 me fo be the persor... whose name e o o
subscribed

 the withip instrument, and acknowledged to m: that

v
—//_/,?zm. —

Notery Pubile

S0 MAIL TAX STATEMENTS AE OIPASTRIZ ABOVE.~

to JERRY FETSAS and MARY PETSAS, his wife as joint tenants

Township of Eden //

, State of California, described as follows:

ATTACHED HERETO AND MADE A PART HEREOF

é& ,/JM .

1-061446

FOM NOTARY BEAL OR STAMPM
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§| 16035 East 14tn ___ San Leandro, Alameda 94578
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ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Direcior

AAFAT A, SHAHID, ASST. AGENGY DIRECTOR
ARSI EEAR S M R TMENT OF ENVIRONMENTAL HEAL TH

. . State Waler Resources Control Board
Certified Mail # P 367 604 563 APR 2 5 7995 Dwnsion of Clean Water Programs

UST Local Qversight Program

04/02/93 D . 80 Swan Way, Rm 200
STID# 4147 Irector of Envirenmantal Healih Oakland, CA 94621
(210) 271-4530

Notice of Requirement to Reimburse

Mary Petsas

n/a Responsible Party #1
16518 Toledo St Property Owner
San Leandro, C A 94578

Gregory J. Garcia
344 Rollingwood Drive Responsible Party #3
Vallejo, Ca 94591 Contact Person
Contact Company

Mary Petsas Date First Reported 02/04/92
16035 E. - 14th St. SITE Substance: Gasoline
San Leandro, CA 94578 Petroleum: (X)Yes

The federal Petroleum Leaking Underground Storage Tank Trust Fund
(Federal Trust Fund) provides funding to pay the local and state agency
administrative and oversight costs associated with the cleanup of
releases from underground storage tanks. The legislature has
authorized funds to pay the local and state agency administrative and
oversight costs associated with the cleanup of releases from underground
storage tanks. The direct and indirect costs of site investigation or
remedlial action at the above site are funded, in whole or in part, from
the Federal Trust Fund. The above individual(s) or entity(ies) have
been identified as the party or parties responsible for investigation
and cleanup of the above site. YOU ARE BEREBY NOTIFIED that pursuant
to Title 42 of the United States Code, Section 6991b(h)(6) and Sections
25297.1 and 25360 of the California Health and Safety Code, the above
Responsible Party or Parties must reimburse the State Water Resources
Control Board not more than 150 percent of the total amount of site
specific oversight costs actually incurred while overseeing the cleanup
of the above underground storage tank site, and the above Responsible
Party or Parties must make full payment of such costs within 30 days of

receipt of a detailed invoice from the State Water Resources Control
Beard.

Please contact Scott SEERY, Hazardous Materials Specialist
at this office if you have any questions concerning this matter.

Edgar B. Howell, III, cChief

Contract Project Director

Frewe® Oy

Ccc: Sandra Malos, SWRCB

SWRCB Use: 1 Add: X TReason: New Case




ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

RAFAT A SHAHID, ASST AGENCY DIRECTQR
DEPARTMENT OF ENVIRONMENTAL HEALTH

Certified Mail # P 367 604 561 State Water Resources Control Boara
: Division of Clean Water Programs
UST Local Oversight Program:

04/702/93 g 9
ST:{:S#/2147 80 Swan Way, R 200
QOakland, CA 94621
(510) 271-4530

Notice of Requirement to Reimburse

Mary Petsas

nfa Responsible Party #1
16518 Toledo St Property Owner
San Leandro, C A 94578

Beatrice S. Gallegos
4650 No. Palm Avenue Responsible Party #2
Fresno, Ca 93704 Contact Person
Contact Company

Mary Petsas Date First Reported 02/04/92
16035 E. - 14th st. SITE Substance: Gasoline
San Leandro, CA 94578 Petroleum: (X)Yes

The federal Petroleum Leaking Underground Storage Tank Trust Fund
(Federal Trust Fund) provides funding to pay the local and state agency
administrative and oversight costs associated with the cleanup of
releases from underground storage tanks. The legislature has
authorized funds to pay the local and state agency administrative and
oversight costs associated with the cleanup of releases from underground
storage tanks. The direct and indirect costs of site investigation or
remedial action at the above site are funded, in whole or in part, from
the Federal Trust Fund. The above individual(s) or entity(ies) have
been identified as the party or parties responsible for investigation
and cleanup of the above site. YOU ARE HEREBY NOTIFTED that pursuant
to Title 42 of the United States Code, Section 6991b(h) (6) and Sections
25297.1 and 25360 of the California Health and Safety Code, the above
Responsible Party or Parties must reimburse the State Water Resources
Control Board not more than 150 percent of the total amount of site
Specific oversight costs actually incurred while overseeing the cleanup
of the above underground storage tank site, and the above Responsible
Party or Parties must make full payment of such costs within 30 days of
receipt of a detailed invoice from the State Water Resources Control
Board.

Please contact Scott SEERY, Hazardous Materials Specialist
at this office if you have any questions concerning this matter.

Zp s s

Edgar B. Howell, III, Chief
Contract Project Director

L R

CC: Sandra Malos, SWRCB

SWRCB Use: Add: X Reason: New Case




LAW OFFICES OF HANS W. HERB

B0 Santa Rosa Avenue, Fifth Floor
Santa Rosa, California 95404

Arizona
Calitornia

Washington
May 2, 1993

: : MAY
David J. Kears, Agency Director

ALAMEDA COUNTY HEALTH CARE
SERVICES AGENCY

30 Swan Way, Room 200

Qakland, CA 94621

RE:  Site; 10635 E. 14th Si., San Leandro, CA
Site I.D. No: 4147

Pear Mr. Kears:

P Ty
APR 25 1395

Diracior of Environmental Heallh

(707} 576-0757
Telecopier:
(707) 575-0364

HANS W. HERB

This letter is 1o advise you that Beatrice S. Gallegos and Gregory J. Garcia

have filed the attached Petition with the State Water Resources Control Beard, appealing

your agency’s decision {o name them as responsible parties in connection with the

underground storage tank investigation at the above-referenced site.

Pursuant to California Code of Regulations, 82050, please provide the State

Water Resources Control Board with a list of all persons other than those shown in the

Petition, if any, known by your agency to have an interest in this matter.

Further, please prepare your record in this matter and submit it as required

by the State Board.

Very truly yours,

Hans W. Herb

HWH/mca
Enclosure

ce: Ms. Beatrice S. Gallegos
Mr. Gregory J. Garcia

ES OF y_zANS W. HERB

Y




STATE OF CALIFORNIA
ENVIRONMENTAI PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition SWRCE No:

of Gregory J. Garcila and
Beatrice S. Gallegos

PETITION FOR REVIEW
OF DECISION BY ALAMEDA COUNTY
HEALTH CARE SERVICES AGENCY
NAMING PETITIONERS AS RESPONSIBLE PARTIES

Hans W. Herb, Esqg.

LAW OFFICES OF HANS W. HERB
50 Santa Rogsa Ave., 5th Fl.
Santa Rosa, CA 95404

(707) 576-0757

(800) 757-9562

Attorneys for
Gregory J. Garcia and
Beatrice S. Gallegos



INTRODUCTION

On April 6, 1993, Petitioners received notice from the
Alameda County Health Care Services Agency (“Alameda County")
that they had been named as responsible parties for the
underground storage tank investigation at the property located at
16035 E. 14th Street in San Leandro, Califormnia. Petitioners
had, at one time more than a dozen years ago, an ownership
interest in the property, but never had any involvement with the
operation of the underground storage tanks on the property.
Petitioners are unaware of any unauthorized discharges from the
underground storage tanks during the period of their ownership.
Because petitioner’s believe none of this Board’s previous
order’s would require, or even authorize petitioners to be named
as responsible parties, they respectfully bring this petition
requesting that the State Board instruct Alameda County Health
Care Services Agency to remove petitioners from the list of

responsible parties.

BACKGROUND

In 1961, Joseph Raymond Garcia died and left the
property located at 16035 E.14th Street in San Leandro,
California, to the petitioners herein, Gregory J. Garcia and
Beatrice S. Gallegos. At the time petitioners obtained the
property, Seaside 0il Company, & Santa Barbara based oil jobber,
had a lease on the premises. From information petitioners have

discovered in historical documents, it appears that Seaside 0il



Company had leased the premises from the decedent and his
predecessor owners for some period of time before 1540.

Seaside 0il Company continued its lease agreement on
the property through December 21, 1865, and i£ continued
operations on the station for several years after that.
Specifically, after 1965, Seaside subleased the premises to a
number of sub-operators, before finally leaving the property in
the late 1960°'s. For a while thereafter (several months in early
1970), the station remained vacant. Later, it was leased by
William and Peggy Gritzuk. The Gritzuks written lease indicates
they leased the station from September of 1972 until at least
March of 1979, but they are believed to have o;cupied the site
for several years before that. The petitioners sold their
interest in the subject property to the current owners, Jerry and
Mary Petsas in March of 1979.

At no time did petitioners ever operate any of the
underground storage tanks on the premises, nor did they operate
any business on the site. Instead, all storage tank operations
at the site were conducted by Seaside 0Oil Company and/or one of
its subtenants and the Gritzuks.

Although petitioners have not yet been able to locate a
copy of the written lease agreement between Seaside 0il Company
and the late Joseph Raymond Garcia, they have located the 1972
lease between petitioners and the Gritzuks. Under the express
terms of the lease, the Gritzuks were responsible to; at their

own cost and expense, maintain the premises, "including the



plumbing*, in good order and repair and, to; at their own cost
and expense, make all repairs and replacements of whatever kind
and nature to the premises. In addition to expressly agreeing to
hold petitioners harmless from all costs and expense connected
with the premises, the Gritzuks agreed not to use or permit the
premises to be used in violation of any of the laws or

ordinances, and to “comply with all federal, state or municipal

requlations or ordinances now _or hereinafter enacted concerning

the conduct of the Gritzuks’ business at the premises."
When the Petsases purchased the property in 1979, they

insisted on taking the property as-is, accepting full

responsibility for any defects on the premises. The tanks were

obviously disclosed since the site was a service station.
(However, as the Board can imagine, there was not the concern
that exists today regarding the issue of underground fuel tanks.)

Following the sale of the property to the Petsases in
1979, fourteen years ago, petitioners had no further knowledge of
or involvement with the site.

On April 6, 1993, petitioners received notice from the
Alameda County Health Care Service Agency that they were
responsible parties for the investigation of the underground
storage tanks at their former San Leandro property. Petitioners
have no knowledge whatsoever as to why or how they could have
been named as responsible parties. Petitioners were given 1no
opportunity to question or even address the agency that

determined them to be responsible parties.



Because petitioners do not believe the federal or state
requlations, nor prior decisions of the State Water Resources
Control Board, authorize them to be named a responsible party,
petitioners respectfully request the State Board reverse the
decision of the Alameda County Health Care Agency and require the
Alameda County Health Care Services Agency to provide substantial
evidence before naming petitioners, or anyone else, as

responsible parties for the cleanup of the site.

NAME AND ADDRESS OF PETITIONERS

Beatrice $. Gallegos, 4650 No. Palm Avenue, Fresno,
California 93704; Gregory J. Garcia, 344 Rollingwood Drive,
Vallejo, California 94591.

Petitioners reguest copies of all relevant
correspondence be served on their counsel, Hans W. Herb, Law
Offices of Hans W. Herb, 50 Santa Rosa Ave., 5th Floor, Santa

Rosa, CA 95404; Telephone: (800) 767-9562.

SPECIFIC ACTION/COPY OF ORDER

A copy of the relevant documents received by
petitioners is attached as Exhibit A. The letters are dated

April 2, 1993.

THE DATE ON WHICH THE LOCAL AGENCY ACTED

April 2, 1993, according to their letters.



STATEMENT OF REASONS WHY THE ACTION
WAS INAPPROPRIATE OR IMPROPER

Petitioners contend that under well-established
federal, state and local requlations, there is no basis for
naming a responsible party for the cleanup of contamination of an
anauthorized release, unless and until there is substantial
evidence that the responsible party was the cause of an
unauthorized release. By naming petitioners as responsible
parties without any evidence, let alone substantial evidence,
petitioners believe the Alameda County local agency exceeded its

jurisdiction and is subject to reversal by the State Board.

THE MANNER IN WHICH PETITIONER IS AGGRIEVED

Petitioners are uniquely situated. Their last
involvement at the site, some fourteen years ago, leaves them in
a position where they have no information, nor the ability to
obtain any information about any alleged discharges or spills on
the property. One of the petitioners is disabled and the other
l1ives month to month on income from Social Security. Being
improperly named as responsible parties has created a huge
financial burden on the petitioners and has caused extreme

distress.

SPECIFIC ACTION REQUESTED

Petitioners request the State Board reverse the
decision of the Alameda County Health Care Services Agency and
reguire that agency to identify substantial evidence before
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naming anyone as a responsible party for the cleanup of this

site.

STATEMENT OF POINTS AND AUTHORITIES

It is now well-established that before naming a
responsible party, a regional water board or local oversight

agency must have substantial evidence. 3State Water Resources

Control Board Resolution 92-49; In the Matter of the Petition of

Wenwest, et al., Order No. 92-13; In the Matter of the Petitions

of Robert S. Tavlor, et al. and John F. Basta, Order No. WQ92-14;

In the Matter of the Petition of Exxon Company, U.S.A., et al.,
Order No. WQ85-7.

The specific kinds of evidence to be considered are set
forth in Resolution 92-49 and include such factors as
hydrogeologic information, physical evidence, unauthorized
release reports and complaints, agencies records of discharges,
and, in limited cases, circumstantial evidence. However, in all
cases, there must be substantial evidence to support the action.
In this case, several factors indicate substantial evidence does
not exist.

As the Wenwest opinion notes, the three factors this
Board must consider in determining whether petitioners are
properly named as responsible parties are:

(1) Did the petitioners have a significant ownership

interest in the property at the time of the

discharge?



(2) Did they have knowledge of the activities which
resulted in the discharge?

(3) Did they have the legal ability to prevent the

discharge?

In this case, when that standard is applied, it is
clear that petitioners have no responsibility for the alleged
discharges at the site and should not have been named as
responsible parties by Alameda County. Specifically, there is no
evidence of any unauthorized release during the pericd of time
petitioners had an ownership interest in the site.

Further, as noted, petitioner’s ownership interest was
solely that of an absentee landlord. Under the express terms of
the written lease agreement, the tenants were required to comply
with all laws, now and in the past, and were required to maintain
all of the tanks and plumbing.

A number of other grounds exist, indicating a lack of
liability on behalf of the petitioners. For example, Water Code
§13304(f), by its express language, does not apply to actions
occurring before January 1, 1981, if the acts were not in
violations of the regulations at the time they occurred. There
is absolutely no evidence whatsoever that petitioners had any
responsibility for any discharges at the gite. Assuming arguendo
that the petitioners did have some responsibility, any such
liability necessarily arose from conduct before 1979, when

petitioners were last associated with the site.



Moreover, there is no evidence that petitioners ever
operated the underground tanks at any time. At most, petitioners
were passive landowners who had an ownership interest in a piece
of property operated as a service station by an oil company. As
the Wenwest opinion noted, it is not appropriate to name
landowners where they have not been involved in the activity
which created the pollution problem.

In this case, fairness and equity dictate that there
should not be a blanket order naming anyone who was ever
associated with a site as a responsible party for the site’s
investigation and cleanup. If that were to be the case, it would
be more equitable and fair to name all those who purchased fuel
from the site since they actually conducted operations at the
service station, whereas petitiocners never had anything to do
with the service station’s operations.

A number of equitable factors also indicate petitioners
should not be named as responsible parties. For exanple, the
persons who purchased the property from petitioners, expressly
purchased the property as-is. This was a conscious decision by
the purchaser of the property in order to have the price of the
property reduced. In agreeing to accept a lower figure for the
property, petitioners expressly agreed that the property would be
sold as-is, and that the current owners, the Petsases, would be
fully responsible for any defects then existing or thereafter
occurring on the premises. Although the State Water Board is not

bound by the "as-is clause" in the agreement, equity and fairness



dictate that someone who takes advantage of a situation and
lowers a purchase price based on an as-is clause should not
thereafter be entitled to seek the State Board’s assistance in
enforcing a contrary agreement with the seller.

Likewise, it is notable that petitioners’ lease with
the Gritzuks, and possibly with Seaside (we have not yet located
the compleﬁé lease), requires that the risk of hazards such as
environmental contamination be borne solely and exclusively by
the lessee. In other words, the amount of control petitioners
had over the oil companies was non-existent. As noted,
petitioners had no knowledge of contamination until they received
the Alameda County Agency's letter.

Finally, due process and fundamental fairness concerns
indicate that petitioners should not be named as responsible
parties for the cleanup. First, petitioners were never given the
opportunity to review or even consider the alleged evidence
against them (1f there was in fact any evidence). Fundamental
concepts of fairness and due process dictate that, as a minimum,
petitioners should have been allowed the opportunity to review
and comment on the evidence purportedly used against them.

In Staff's draft order, In the Matter of the Petition

of The Phillips Petroleum Company, your file number A-828, the

Staff recognized that in order to be accorded administrative due
process and a fair hearing, a party should be given the
opportunity to review and comment on the evidence presented and

to be able to do so in the meaningful way. As the Staff



recognized, the rules of fair play require each side be given an
opportunity .to present, review and discuss the evidence to see if
it meets the standard required (substantial evidence).

For the foregoing reasons, petitioners contend that the
action by the Alameda County Health Care Services Agency was

inappropriate and should be reversed by the State Board.

L,IST OF INTERESTED PERSONS AND REGIONAL BOARD

Complete copies of the Petition have been provided to:

Alameda County Health Care Services Agency
80 Swan Way, Room 200
Oakland, CA 94621

Mary Petsas
16518 Toledo Street
San Leandro, CA 94578

Bay Area Regional Water Quality Control Board
San Francisco Bay Region

2101 Webster St., Suite 500

Qakland, CA 94612

Office of the Chief Counsel

State Water Resources Control Board
901 "p" Street

Sacramento, CA 95814

REQUEST FOR AGENCY TO PREPARE RECORD

Attached as Exhibit B is a copy of the letter
requesting the Alameda Health Care Services Agency prepare their

record.
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CONCLUSION

Petitioners are not responsible for any unauthorized
releases at the referenced property. There is no evidence, let
alone substantial evidence, that petitioners are or should be
responsible for any discharges at the site. For the foregoing
reasons, petitioners respectfully request this Board grant the
petition and reverse the action of the 2lameda County Health Care
Services Agency.

DATED: May L", 1992 LAW OFFICES OF HANS W. HERB

AN

HANS W. HERB
Attorney for Petitioners
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LAMEDA COUNTY
{EALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

RAFAT A SHAHID, ASST. AGENCY DIRECTOR

DEPARTMENT OF ENVIRONMENTAL HEALTH
Siate Water Resources Control Board

Certified Mall # p 367 604 562 Dwision of Clean Water Programs
UST Local Oversight Program

g%égiliiti? 80 Swan Way. Rm 200
Qakland, CA 94621

~ (510) 271-4530

Notice of Requirement to Reimburse

Mary Petsas
nj/a Responsible Party #1

16518 Toledo St Property Owner
San Leandro, C A 94578

Beatrice S. Gallegos -
4650 No. Palm Avenue Responsible Party #2

Fresno, Ca 93704 Contact Person
Contact Company

Mary Petsas Date First Reported 02/04/92
16035 E. ~ 1l4th St. SITE substance: Gasoline
San Leandro, CA 94578 Petroleum: (X)Yes

The federal Petroleum Leaking Underground Storage Tank Trust Fund
(Federal Trust Fund) provides funding to pay the local and state agency
administrative and oversight costs associated with the cleanup of
releases from underground storage tanks. The legislature has _
authorized funds to pay the local and state agency administrative and
oversight costs associated with the cleanup of releases from underground
storage tanks. The direct and indirect costs of site investigation or
remedial action at the above site are funded, in whole or in part, from
the Federal Trust Fund. The above individual(s) or entity(ies) have
been identified as the party or parties responsible for investigation
and cleanup of the above site. YOU ARE HEREBY NOTIFIED that pursuant
to Title 42 of the United States Code, Section 6991b(h) (6) and Sections
25297.1 and 25360 of the California Health and Safety Code, the above
Responsible Party or Parties must reimburse the State Water Resources
Control Board not more than 150 percent of the total amount of site
specific oversight costs actually incurred while overseeing the cleanup
of the above underground storage tank site, and the-above Responsible
Party or Parties must make full payment of such costs within 30 days of
receipt of a detailed invoice from the State Water Rescurces Control

Board.

. -,1‘__ ,

Please contact Scott SEERY, Hazardous Materials Specialist
at this office if you have any questions concerning this matter.

Ly o dlo—

BEdgar B. Howell, III, Chief
Contract Project Director

cC: Sandra Malos, SWRCB

SWRCEB Use: 2d4d: ¥ Reason: New Case




' ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY

DAVID J KEARS, Agercy Director RAFAT A, SHAHID. ASST AGENCY DIRECTCA
DEPARTMENT OF ENVIRONMENTAL HEALT
Siate Water Resources Contro' Bger

Dwis on of Clean Water Preg-a—

LST Local Oversight Progrz

1

w U

Certified Mail # P 367 604 563

g%£g§/334 80 Swan Way. Brm 270
147 Oakiand, CA g4E82°
{510) 271-3832

Notice of Requirement to Reimburse

Mary Petsas
Responsible Party #1

n/a
16518 Toledo St Property Owner
San Leandro, C A 94578

Gregory J. Garcia
344 Rollingwood Drive Responsible Party #3
Vallejo, Ca 94591 Contact Person
Contact Company

Mary Petsas Date First Reported 02/04/92
16035 E. - 14th St. SITE Substance: Gasoline
San Leandro, CA 94578 Petroleum: (X)Yes

The federal Petroleum Leaking Underground Storage Tank Trust Fund
(Federal Trust Fund) provides funding to pay the local and state agency
administrative and oversight costs associated with the cleanup of
releases from underground storage tanks. The legislature has
authorized funds to pay the local and state agency administrative and
oversight costs associated with the cleanup of releases from underground
storage tanks. The direct and indirect costs of site investigation or
remedial action at the above site are funded, in whole or in part, from
the Federal Trust Fund. The above individual(s) or entity(ies) have
been identified as the party or parties responsible for investigation
and cleanup of the above site. YOU ARE HEREBY NOTIFIED that pursuant
fo Title 42 of the United States Code, Section 6991b(h)(6) and Sections
25297.1 and 25360 of the California Health and Safety Code, the above
Responsible Party or Parties must reimburse the State Water Resources
Control Board not more than 150 percent of the total amount of site
specific oversight costs actually incurred while overseeing the cleanup
of the above underground storage tank site, and the above Responsible
Party or Parties must make full payment of such costs within 30 days of
receipt of a detailed invoice from the state Water Resources Control

Board.

Please contact Scott SEERY, Hazardous Materials Specialist
at this office if you have any gquestions concerning this matter.

%ﬂé@g@, --

Edgar B. Howell, III, Chief
Contract Project Director

cc: Sandra Malos, SWRCB

SWRCB Use: 2Add: X Reason: New Case




LAW OFFICES OF HANS W. HERB

50 Santa Rosa Avenue, Fifth Floor
Sania Rosa, California 85404

Arizona . (707) 576-0757

California Telecopier:

Washington (707} 575-0364
May 2, 1993

HANS W. HERB
David J. Kears, Agency Director
ALAMEDA COUNTY HEALTH CARE
SERVICES AGENCY
80 Swan Way, Room 200
QOakland, CA 94621

RE:  Site: 10635 E. 14th St., San Leandro, CA
Site 1.D. No: 4147

Dear Mr. Kears:

This letter is to advise you that Beatrice S. Gallegos and Gregory 1. Garcia
have filed the attached Petition with the State Water Resources Control Board, appealing
your agency’s decision to name them as responsible parties in connection with the

underground storage tank investigation at the above-referenced site.

Pursuant to California Code of Regulations, §2050, please provide the State
Water Resources Control Board with a list of all persons other than those shown in the
Petition, if any, known by your agency to have an interest in this matter.

Further, please prepare your record in this matter and submit it as required
by the State Board.

Very truly yours,
ES OF ﬁANS W. HERB

Hans W. Herb

HWH/mca
Enclosure

cc: Ms. Beatrice S. Gallegos
Mr. Gregory J. Garcia
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STATE OF CALIFORNIA - CALIFORNIA ENVIRONIMENTAL PROTECTION AGENCY PETE WILSON. Governor

STATE WATER RESOQURCES CONTROL BOARD

DIVISION OF CLEAN WATER PROGRAMS

2014 T STREET, SUITE 130 oA

P.O BOX 944212 S -

SACRAMENTQ, CA 84244.2120 'mﬂ!-_'!\ 7 —
916/227-4325 RE=r NP
Facsimile 916/227-4349 APR 25 1885

JUl 15 1993 Director of Environmental Heatth

CERTIFIED MAIL NO. P 088 542 564

Mr. Hans W. Herb

Attorney at Law

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, CA 95404

Dear Mr. Herb:

ACKNOWLEDGMENT OF RECEIPT OF PETITION, SITE NO. 4147, 16035 EAST 14TH STREET,
SAN LEANDRO, ALAMEDA COUNTY

This will acknowledge receipt of the petition submitted on behalf of Beatrice
Gallegos and Gregary Garcia (Petitioners). The petition challenges a decision
made by Alameda County to name the Petitioners jointly responsible with the
current property owner (Mary Petsas) for the cleanup costs,

The petition states that the Petitioners sold the subject site to Ms. Petsas
in March of 1979 and that they had no other connections to the property from
that point on.

According to information obtained from Alameda County, the tanks were never
used after the sale of the property to Ms. Petsas. In other words, the
Petitioners were the last owners of the tanks before the discontinuance of
their use.

Oversight costs for this site are funded from the Federal Petroleum Trust Fund
(Trust Fund). The Trust Fund is regulated under the Resource Conservation
Recovery Act (RCRA) which defines a responsible party in 42 U.S.C. Section
6891(3) as:

(A) In the case of an underground storage tank in use on November 8, 1984, or
brought into use after that date, any person who owns an underground storage
tank used for the storage, use, or dispensing of regulated substances, and

(B) In the case of any underground storage tank in use before November 8,
1984, but no longer in use on November 8, 1984, any person who owned such tank
immediately before the discontinuation of its use. (Emphasis added).

California Code of Regulations, Title 23, Division 3, Section 2720 (Corrective
Action Reguirements) definest a responsible party as "any owner of property
where an unauthorized release of a hazardous substance from an underground
storage tank has occurred”.



Mr. Hans W. Herb -2-

Ms. Petsas has been identified as a responsible party because she is an owner
of contaminated property. The Petitioners have been identified because they
were the last owners of the tanks before the discontinuation of their use.

If after reviewing the above information, you still wish to proceed with the
petition, an amended petition must be submitted within 30 days from the date
of this letter. The amended petition should include additional issues since
the issue in the original petition has now been resolved.

If you have any questions, please telephone Lori Casias at (816) 227-4325.

Sincerely,

Sandra L. Malos, Chief
Local Oversight Program

cc: Beatrice S. Gallegos
Gregory J. Garcia
Mary Petsas
vScott Seery
Dorothy Jones,
State Water Board Legal Counsel



STATE OF CALIFORNIA =3l I Y i
ENVIRONMENTAL PROTECTION AGENCY APR 25 1995

In the Matter of the Petition SWRCB No:
of Gregory J. Garcia and
Beatrice S. Gallegos -

ADDENDUM TO TEHE
PETITION FOR REVIEW
OF DECISION BY ALAMEDA COUNTY
EEALTH CARE SERVICES AGENCY
NAMING PETITIORERS AS RESPONSIBLE PARTIES

Hans W. Herb, Esq.

LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Fl.
Santa Rosa, CA 95404

(707) 576-0757

(800) 767-9562

Attorneys for
Gregory J. Garcia and
Beatrice S. Gallegos



INTRODUCTION

On May 2, 1992, the Petitiomners herein filed a Petition
for Review of the Alameda County Health Care Service Agency'’s
naming them as responsible parties for the cleanup of the
property located at 16035 East l4th Street, in San Leandro,
California. 1In their Petition, Petitioners maintained that they
were not responsible for the contamination at the property
because there was no evidence, let alone "substantial evidence,”
of their liability.

Tn a June 15, 1993 letter, Sandra L. Malos, Chief of
the Local Oversite Program, responded to the Petition, declared
the Petitioners were responsible for the cleanup, and stated, "if
after reviewing the above information, {sic] you still wish to
proceed with the petition, an amended petition must be submitted
within 30 days from the date of this letter. The amended
petition should include additional issues since the issue in the
original petition has now been resolved." A copy of Ms. Malos’
letter is attached hereto.

Petitioners bring this Amended Petition for two
reasons. First, the factual basis relied on by the Division to
establish the Petitioners’ alleged liability is incorrect.
Second, and more importantly, there is no provision in California
jaw which allows one regulator to review the acts of another
requlator as a substitution to an impartial_review by an
independent third party. By analogy, the response from the

Division of Clean Water Programs is like a police sergeant



determining the quilt of a criminal arrested by a police officer.
Basic and fgndamental concepts of due process under
constitutional law require that regulatory actions be reviewed by
an impartial and neutral third party such as an elected or
appointed official or Board. In light of the fact that
representatives of local oversite programs have testified at
public hearings that regulators attempt to handle these matters
"in-house" without bringing this to the attention of the
appropriate supervisory officials, Petitioners are deeply
disturbed. For that reason, Petitioners request the due process
they are entitled to under the United States and California
Constitutions.

FEDERAL LAW, 42 U.S.C. §6991(3)

DOES NOT ESTABLISH LIABILITY,
IT SIMPLY DEFINES THE TERM "OWNER"

The purpose of the definition section of the statute is
to identify how a term is used in the balance of the statute. A
definition section, by its own design, cannot establish liability
for anyone. Instead, only the requlations themselves can
establish some liability. Nevertheless, the Division seeks to
hold Petitioners liable based on a definition of “owner" found in
federal RCRA statutes. (See letter.) This is incorrect and
nonsensical. Consequently, in this case, there is no basis for
establishing liability against the Petitiomers based solely on a

definitional statute.



THERE IS NO "EVIDENCE" LET ALONE
"SUBSTANTIAL EVIDENCE" THAT PETITIONERS
WERE EVER THE "OWNERS" OF THE
UNDERGROUND STORAGE TANKS

After submission of the original Petition, Sandra L.
Malos, Chief of the Local Oversite Program, wrote a letter to
Petitioners, claiming that Petitioners were responsible parties
for the investigation at the site in San Leandro because they met
the definition of “owners" under RCRA. Petitioners challenge
this assertion, factually and legally.

First, as was noted in the original Petition,
Petitioners were owners of the property. Owners of the property
are not necessarily owners of fixtures placed thereon by third
parties.

While Petitioners are aware that the State Underground
Storage Tank Cleanup Fund ("Fund") has allowed claims for “de
facto" tank owners, neither federal nor state law recognizes any
such basis for imposing liability.

By analogy, if a gasoline tanker truck was to crash
into your home spilling gasoline, the responsibility for the
cleanup would be solely on the trucking company and the driver.
There would be no good legal reason, nor would it foster sound
public policy, to require the owner of the property to clean it
up simply because he or she owned the property.

From the information presently available to the
Petitioners, it appears that the underground storage tanks were
owned last by the Seaside 0il Company. Petitioners are not
affiliated in any way with the Seaside 0il Company. Under these

3



facts Petitioners fail to see any legal basis in which liability
could or should be imposed on them.

FAILURE TO AFFORD PETITIONERS
THE OPPORTUNITY TO HAVE THEIR CASE
HEARD BEFORE AN IMPARTIAL AND NEUTRAL
BOARD VIOLATES THE PETITIONERS’ DUE
PROCESS RIGHTS AND IS REPUGNANT TO THE
AMERICAN AND CALIFORNIA CONSTITUTIONAL SYSTEM

California Health & Safety Code §25297.1 provides that
local oversite programs may exist subject to certain
requirements. Among the requirements are those found at
§25297.1(d)(3). This section requires local oversite programs to
assure that responsible parties be given a meaningful procedure
to petition the Board for review of the actions or decisions of
the local agency. By statute, the local agency must follow the
procedure set forth in Water Code §13320, et seg. Under §13320,

et seq., any aggrieved person may petition the "State Board" to

review such action or failure to act. The “State Board" is
defined in California Water Code §175. It includes the five-
member California State Water Resources Control Board. Notably
absent from the five members identified on the State Board is the
Chief of the Local Oversite Program. In other words, oanly the
five members of the State Water Resources Control Board ("SWRCB")
may review a petition under California Water Code §13320 (Sce
California Water Code §13100).

Administrative proceedings which affect property and
personal rights are required to meet constitutional protections

of due process. Anderson National Bank v. Luckett, 31 U.S. 233,

64 S.Ct. 599, 606, 88 L.Ed. 692, 705 (1944).

4



It is necessary that the right to a fair and open
hearing be maintained as the right to such a hearing is one of
the rudiments of fair play assured by the 1l4th Amendment as a

minimal requirement. Blender, Robinson & Company v. Tom, 181

Cal.App.3d 283, 289, 226 Cal.Rptr. 339 (1986). Proceedings which
wholly deny a hearing or provide inadequate review procedures,

lack due process. Morgan V. United States, 298 U.S. 468, 56

Sup.Ct. 906, 80 L.Ed. 1288 (1936); Trans-Oceanic 0il Corporation

v. Santa Barbara, 85 Cal.App.2d 776, 797, 194 Pac.2d 148 (1948).

The type of hearing required varies. The adequacy of
administrative hearings is a creature of mostly judge-made law.
The standards are the same whether judges are given meaning to
statutory provisions (such as §25297.1(d)(3))‘or whether they are
developing a form of general administration “common law". Roth

v. Los Angeles, 53 Cal.App.3d 679, 692, 126 Cal.Rptr. 163 (1975).

Consideration of the procedures which due process
requires under a given set of circumstances begins with the
determination of the nature of the government function involved
and the private interest which has been affected by the

governmental action. Matthews v. Eldridge, 424 U.S. 319, 96

Sup.Ct. 893 (903), 47 L.Ed.2d 18, 33 (1976). Here the action is
severe. The Petitioners, who are disabled and on social
security, will lose their life savings and their remaining
property if the action is not halted.

It is a hallmark of administrative due process that

hearing must be held before an impartial body or officer. See



Wang Yang Sing v. McGraff, 339 U.S. 33, 70 Sup.Ct. 445, 452, 94

L.Ed. 616, 626 (1950); Saks and Co. v. Beverly Hills, 107

Cal.App.2d 260, 264, 237 p.2d 32 (1951). 1In the leading case On

administrative due process, Morgan V. United States, supra, the

United States Supreme Court analyzed who may pass judgment on an
administrative matter. The Court declared that the person who
makes the determination must be impartial and must consider and
appraise all the evidence. A fair hearing, and therefore due

process, is denied where subordinates hold the hearing and the

decision is thereafter affirmed by an officer who has not

attended the hearing. I1d. Due process demands that decisions be

made by an impartial authority. Applebaum v._Board of Directors,
104 Cal.Bpp.3d 648, 657, 163 Cal.Rptr. 831 (1980).

Here, Petitioners have been denied any hearing
whatsoever. More repugnant is that their right to a hearing has
peen purportedly cut off by the same individuals whose decisions
petitioners seek to reverse. This procedure clearly violates
fundamental notions of due process and fair play as well as the

California and Federal Constitutiomns. see, Volst v. Stockton,

220 Cal.App.3d 265, 269 Cal.Rptr. 404 (1990).
1t is clear from a review of these authorities that
Petitioners have been denied due process. They have been denied

due process substantively and procedurally.



CONCLUSION

Pgtitioners are victims of bad laws, bad facts and bad
procedures. Because they were named in someone’s will 30 years
ago, Petitioners are now expected to participate in a financlally
devastating cleanup. As noted, one of the Petitioners 1is
permanently disabled. The other is on Social Security. They
last had any connection with the site more than a dozen years
ago. They never used any underground storage tanks nor operated
any business on the property. They were never given the
opportunity to participate and defend themselves in a falr way.
This action has sentenced them to financial and emotional ruin.
It is unfair, unconstitutional, and unjust, to punish Petitioners
in the manner proposed. |

For the foregoing reasons, Petitioners respectfully
request the Petition be granted, the decision of the Alameda
Health Care Service Agency be reversed and that Petitioners be
afforded the procedural and substantive due process guaranteed to
all Americans.

DATED: July 15, 1993 Respectfully submitted,/
LAW OFFICES OF HANS . HERB

Wi

HANS %W. HERB =
Attorney for Petitioners




- STATE OF CALIFORNIA, COUNTY OF
- I have read the foregoing

and know its contents.

CHECK APPLICABLE PARAGRAPH

D f am 2 party to this action. The matters stated in the foregoing document are true of my own knowledge cxcept as to
those matters which are stated on information and belief, and a3 to those matters ! believe them to be true.
3 I am O an Officer O a partner Oa of.

a party to this action, and am authorized to make this verification for and on its behalf, and I make this verification for that
reason. 3 1 am informed and believe and on that ground allege that the matters stated in the foregoing document are
true. O The matiers stated in the foregoing document are truc of my own knowledge except as to those matters which are
stated on information and belief, and as to those matters | believe them to be true.

D I am one of the attorneys for '
a pany 1o this action. Such party is absent from the county of aforesaid where such attorneys have their offices, and [ make
this verification for and on behalf of that party for that reason. 1 am informed and believe and on that ground allege that
the matters stated in the foregoing document are truc.

Executed on 19 , at , California.

1 declare under penalty of perjury under the laws of the State of California that the foregoing is truc and correct.

Type or Print Name Signature

PROOF OF SERVICE
1013A () CCP Rewsed 5/1/3¢
STATE OF CALIFORNIA, COUNTY OF
I am employed in the county of Sonoma , State of California.

[ am over the age of 18 and not a party to the within action; my business address is: -
anta Rosa Ave., Fifth Floor, Santa Rosa, Cadifprnia 95404,

AN eV Uinnig VEiiBae 5 1% Uapmmalbel s
- [ on.211 parties i in this action

w 1Y
g by placing the truc copies thereof enclosed in sealed envelopes addressed as stated on the attached mailing list:
by placing O the original O a true copy thereof enclosed in sealed cnvelopes addressed as follows:

W =g Sz Vs
*#1 deposited such envelope in the mail at = %/ . California.

e envelope was mailed with postage thereon fully prepaid.

[ | As follows.: 1 am *readily familiar™ with the firm's practice of collection and processing correspondence for mailing.
i d be deposited with U.S. postal service oo that same day with postage thereon fully prepaid at
PRy California in the ordinary course of business. I am aware that on motion of the

19,4 i 4
party served, seryice is presumed invalid if postal cancellation date or postage meter date isspore than one day after date of
deposit for mdayr'é
Execoted on 1 , at , California.

*+(BY PER@ONA[&ERWCE) I delivered such envelope by hand to the offices of the addressee.

X O

Exccuted on . 19 , at . California.
(State) I declare under penalty of perjury under the laws of the State of California that the above is true and cofrect.
(Federal) 1declare that1am employed in the office of 2 member of the bar of this court at whose direction the service was
made. .. -
Alicia Hinojosa 0'7({)51/‘—/
¥
Type or Print Name Signan{r)
STUARTS EXBROOK THESAVER (REVISED S/3/28) (B WAH SGHKTLRE ST BE OF PERSON DEPOSITING ENVELOPE w6
NEW DISCOVERTY LAW 2036 AND 2031 CCP wan S(OT 80X OR BAGY

sy be waed  Cavloma State or Federal Coumn} wEOR PERSONAL SEAVICE SIGNATURE MUST BE THAT OF MESSENGER)



LIST OF INTERESTED PERSONS AND REGIONAL BOARD

Alameda County Health Care Services Agency
80 Swan Way, Room 200
Oakland, CA 94621

Ms. Mary Petsas
16518 Toleda Street
San Leandro, CA 94578

Bay Area Regional Water Quality Control Board
San Francisco Bay Region

2101 Webster St., Suite 500

Oakland, CA 94612

Office of the Chief Counsel

State Water Resources Control Board
901 “P" Street

Sacramento, CA 95814
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ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS. Agency Director

RAFAT A SHAHID ASST AGENCYLnytcrOH
-  DEPARTMENT OF ENVIRONMENTAL HEALTH
ppﬁ"'" "’"?n Siate Water Roseuces Conirad Boaru

Dnvigior: o Jigan Waton Programs

APR Z 5 "995 usT L(;:?ZSOve'i:\‘gh: i?:ng;a::-

A0 dwan Way RBm 200

STID 4147 \ . Quidand, CA 34621
Oector of Envirgamanta) Heaph 5101 27714530

August 3, 1993

Mr. Theodore A. Cobb, Senior Staff Council
State Water Resources Control Board

P.O. Box 100

Sacramento, CA 9$5812-0100

RE: PETITIONS SUBMITTED ON BEHALF OF BEATRICE GALLEGOS AND
GREGORY GARCIA (PETITIONERS) - 16035 EAST 14TH STREET, SAN
LEANDRO, ALAMEDA COUNTY

Dear Mr. Cobb:

Attached please find copies of "Pre-Enforcement Review Panel®
notices sent to the attorneys representing the petitioners and
current property owner for the Review Panel convening August 31,
1993. Attached please also find for your reference a copy of the
petitioners’ original petition notice to the SWRCB and attorney’s
cover letter addressed to Alameda County.

We understand that a recent appeal made to the SWRCB on behalf of
the petitioners will be placed on hold until after the Review
Panel has met August 31st and revised orders, if any, are issued.

Please call me at 510/271~4530 should you have any questions.

’

Sincerely

Sgatit/ 0. ery, CHMM
ardous Materials Specialist

ce: Rafat A. shahid, Assistant Agency Director
Gil Jensen, Alameda County District Attorney’s Office
Rich Hiett, RWQCB
Hans Herb, Hans Herb Law Firm
Mark Johnson, Johnson and Johnson
files



Alameda County Health Care Services Agency, Department of
Environmental Health, Hazardous Materials Division

In Re The Property EKnown As : ) Notice of
Pre-Enforcement
Review Panel

Mary Petsas
16035 FEast 14th Street, San Leandro 94578 )

Notice is hereby given that upon the motion of the Alameda
County Hazardous Materials Division, and the San Francisco
Bay Regional Water Quality Control Board a Review Panel
will convene on August 31, 1993 at 10:45 a.n. in the offices
of the Alameda County Hazardous Materials Division located
at 80 Swan Way, Room 200, Oakland, CA 94621. This Review
panel will convene for the purpose of deternining
responsible parties as well as appropriate closure, site
assessment, clean-up and mitigation of contamination at the
above location. :

The Alameda County Hazardous Materials Division, and the San
Francisco Bay Regional Water Quality Control Beard have
named and served notice of this rReview Panel on the
following persons or entities as having proposed
respensibility for closure, site assessment, clean-up and
mitigation of contamination at the above location, and by
this notice all parties named herein are informed of the
right to appear and chow cause, if any they have, for the
exclusion or inclusion of any of the parties served herein
from sald responsibility or obligations:
V/i. Beatrice 8. Gallegos
Gregory J. Garcia
¢/o Hans Herb
P 50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, CA 95404

2. Mary Petsas
c/o Mark Johnson
Johnson and Johnson
44 Montgomery Street, Ste. 4100
San Francisco, CA 94104 ///

L iy

Dated: July 30, 1993

{signature}



LAW OFFICES OF HANS W. HERB

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, California 95404

-
S

Arizona {707) 576-0757

California st e e 7 Telecopier:
Washington P e W f“ ,’ T {707) 575-0364

May 2, 1993t fii.."

MAY ’ HANS W. HERB
David J. Kears, Agency Director
ALAMEDA COUNTY HEALTH CARE
SERVICES AGENCY

80 Swan Way, Room 200

Qakland, CA 94621

RE: Site: 10635 E. 14th St., San Leandro, CA
Site LD. No: 4147

Dear Mr. Kears:

This letter is to advise you that Beatrice S. Gallegos and Gregory J. Garcia
have filed the attached Petition with the State Water Resources Control Board, appealing
your agency’s decision to name them as responsible parties in connection with the
underground storage tank investigation at the above-referenced site.

Pursuant to California Code of Regulations, §2050, please provide the State
Water Resources Control Board with a list of all persons other than those shown in the
Petition, if any, known by your agency to have an interest in this matter.

Further, please prepare your record in this matter and submit it as required
by the State Board.

-

Very truly yours,
. LAW OFFICES OF ?ANS W. HERB

Hans W. Herb

HWH/mca
Enclosure

cet Ms. Beatrice S. Gallegos
Mr. Gregory J. Garcia



STATE OF CALIFORNIA
ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTRCL BOARD

In the Matter of the Petition SWRCB No:

of Gregory J. Garcia and L
Beatrice S. Gallegos

PETITION FOR REVIEW
OF DECISION BY ALAMEDA COUNTY
HEALTH CARE SERVICES AGENCY
NAMING PETITIONERS AS RESPONSIBLE PARTIES

Hans W. Herb, Esqg.

LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Fl.
Santa Rosa, CA 95404

(707) 576-0757

(800) 757-9562

Attorneys for
Gregory J. Garcila and
Beatrice S. Gallegos



e — - —"* ~~DAW OFFICES OF HANS W. HERB .-
APR 25 1935

50 Santa Rosa Avenue, Fifth Fioor

Director of Environmental Health Santa Rosa, California 95404
Arizona. C & / LA Le {707) 576-0757
Califomia Telecopier:
Washington August 4,1993  (rylcy 6 1,5 (707) 575-0364
VIA OVERNIGHT MAIL Ll vt ns v 7

Covvee Lo 'Ac (HANS W. HERB
LA, -

Mr. David J. Kears, Agency Director
Mr. Rafat A. Shahid, Assistant Agency Director

Mr. Edgar Howell i /3’/?»}
ALAMEDA COUNTY HEALTH SERVICES AGENCY JJ,‘
HAZARDOUS MATERIALS PROGRAM M&’w /"j

80 Swan Way Room 200 ccall

QOakland, CA 94621

RE:  L.O.P. Site: 16035 East 14th Street,
San Leandro, CA
Ounr Clients: Beatrice S. Gallegos/
Gregory Garcia
Our File No: 01-126-01 :

Dear Messrs. Kears, Skahid & Howell:

In our mail today we received a curious document purporting to be from your offices
{(see attached). The hand-addressed certified mail letter contained a single piece of paper
captioned "Notice of Pre-Enforcement Review Panel.”

According to the document, a "star chamber" of regulatory officials will meet in
Oakland on August 31, 1993, at 10:45 a.m. to discuss how to avoid the legal constraints which
probibit our clients’ participation in the cleanup of the above-referenced site. The letter
contains no reference to any legal authority for such a procedure. The reason for this is that
the procedure is clearly illegal, unconstitutional, and violative of our clients’ due process rights.

I implore the County to seek the advice of competent legal counsel regarding the
County’s concerns. I know the County is upset and frustrated and is looking to "lash out”
wherever it can. Unfortunately, however, there are legal constraints which must be respected
by the County. To learn more about the legal constraints prohibiting such activity, you should
ask your attorney to review the California Health and Safety Code, beginning at §25280, and
813300 et. seq, of the California Water Code. The procedure to address your comcerns camr be
found at Title 23, Chapter 6, 562050 et. seq. More importantly, the attorney you select would
do well to review your local oversight contract with the State Water Resources Control Board
which requires that all disputes be resolved following the procedures established by the State
Water Resources Control Board. The State Water Board has a procedure whereby petitions may
be reviewed by the five member State Water Resources Control Board. The State Water



Mr. David Kears, Agency Direcior

Mr. Rafat A. Shahid, Assistant Agency Director

Mr. Edgar Howell

ALAMEDA COUNTY HEALTH SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM

August 4, 1993

Page 2

Resounrces Control Board has a legal department which can assist vou with understanding the
procedures. Their decisions form the basis for establishing future cases.

In this case, we have already explained to the State Water Resources Control Board that
fundamental notions of due process and constitutional law are implicated. With all due respect
to you and your staff, the issues involved in our petition to the State Board are legal issues
which require the attention of experienced lawyers familiar with California law. Once the
State Board has issued its decision om our petition, you will be advised by them of the result
In the meantime, although Iappreciate your frustration, there issimply no legal way to proceed
as suggested by the mystery document (if it in fact really did come from your office).

The purpose of this letter is to advise you that under California Code of Civil Procedure
§1021.5, we have the right and duty to bring a legal action to enjoin and prohibit the Alameda
Cohnty Health Care Services Agency, Department of Environmental Health, Hazardous
Material Division from proceeding with this action. If it is necessary for us to proceed with
legal action we will be entitled to recover all of the legal fees. The Alameda County Health
Care Services Agency will be responsible for payment of those fees.

You should also note that it is not our desire "to beat up” misguided agencies. Instead,
we seek to encourage governmental agencies to voluntarily comply with their legal obligations.
It is only if an agency will mot voluntarily cease and desist in illegal and unconstitutional
conduct that we will pursue legal action. Should we find it necessary to proceed with legal
action in this case we will argue that your agency was well aware of the illegality of the
practice and was given ample opportuaity to voluntarily cease and desist the practice.

In our experience courts award substantially higher attorney’s fees in cases where the
offerding governmental agency was informed that a practice was illegal, was encouraged to
obtain legal counsel, and continued despite the clear lack of authority. For that reason, we
again encourage and implore vou to consider consultation with an attorney at least marginaily
familiar with the issues raised by this matter.

Finally, should you decide to proceed with this matter, please advise me of all the
applicable procedures, rules, authority, and regulation for such a procedure. Please also
provide me with written confirmation of the independent neutral third-party’s qualifications,
experience and expertise in this field. We also demand a full, complete, and accurate written

transcript of any proceedings along with copies of all evidence, charges, and other relevant
documents.



Mr. David Kears, Agency Direclor

Mr. Rafat A.Shahid, Assistant Agency Director

Mz:. Edgar Howell

ALAMEDA COUNTY HEALTH SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM

August 4, 1993

Page 3

If you have any comments or questions, please feel free to contact me at 800-767-9562.

Very truly yours,
LAW OFFICES OF HANS W. HERB

oy

Hans W. Herb

HWH/bm

e Attached List
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Mr. David Kears, Agency Direcior

Mr. Rafat A. Shahid, Assistant Agency Director

Mr. Edgar Howell

ALAMEDA COUNTY HEALTH SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM

August 4, 1993
Page 4

William Attwater, Esq.

Office of Chief Counsel

STATE WATER RESOURSE CONT
P.O. Box 100

Sacramento, CA 95812-.0100

Gil Jenson, Esq.

District Attorney’s Office
COUNTY. OF ALAMEDA
1225 Fallon #100
Oakland, CA 94612

Mary Petsas

¢/o Mark Johnson

JOHNSON & JOHNSON

44 Montgomery St. Suite 4100
San Francisco, CA 94104

CALIFORNIA ENVIRONMENTAL
P.O. Box 884973
San Francisco, CA 94188-4973

CALIFORNIA ENVIRONMENTAL
136 Carliz Road
Conklin, NY 13748-1531

BNA TOXIC LAW REPORTER
1231 25th Street, N.W.
Washington, D.C. 20037

THE DAILY JOURNAL
1390 Market St., Suite 1210
San Francisco, Ca 94102

THE RECORDER
625 Polk St., Suite 500
San Francisco, CA 94123

ROL BOARD

INSIDER

LAW REPORTER



Alameda County Health Care Services Agency, Department of
Environmental Eealth, Hazardous Materials Division

In Re The Property Known As : ) Notice of
Pre-Enforcement
Review Panel

Mary Petsas
16035 Fast 14th Street, San ILeandro 94578 )

Notice is hereby given that upon the motion of the Alameda
County Hazardous Materials Division, and the San Francisco
Bay Regiocnal Water Quality Control Board a Review Panel
will convene on August 31, 1993 at 10:45 a.m. in the offices
of the Alameda County Hazardous Materials Division located
at 80 Swan Way, Room 200, Oakland, CA 94621. This Review
Panel will convene for the purpose of determining
responsible parties as well as appropriate closure, site
assessment, clean-up and mitigation of contamination at the
above location.

. The Alameda County Hazardous Materials Division, and the San
Francisco Bay Regional Water Quality Control Board have
named and served notice of this Review Panel on the
following persons or entities as having proposed
responsibility for closure, site assessment, clean—up and
mitigation of contamination at the above location, and by
this notice all parties named herein are informed of the
right to appear and show cause, if any they have, for the
exclusion or inclusion of any of the parties served herein
from.said responsibility or cbligations:

”/1. Beatrice 8. Gallegos
Gregory J. Garcia
o/c Hang Harb
50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, CA 95404

2. Mary Petsas
c/o Mark Johnson
Johnson and Johnson
44 Montgomery Street, Ste. 4100

San Francisco, CA 94104
/ 7
Dated: July 30, 1993 N

. {signature)
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Director of Environmenta’ Healit
50 Santa Rosa Avenue, Fifth Flo

or ~ - -
Santa Rosa, California 95404 §3 AUG 10 PH *’-2 ,; 2

Arizona (707) 576-0757
California August 6, 1993 Telecopier:
Washington (707) 575-0364

¥iA PRIORITY MAIL

HANS W, HERB
Mr. Theodore A. Cobb
Senior Staff Council
STATE WATER RESOURCES CONTROL BOARD
P.O. Box 100
Sacramento, CA 95812-0100

Mz, Scott O, Seery, CHMM

Senior Hazardous Materials Specialist

ALAMEDA COUNTY HEALTH CARE SERVICES AGENCY
80 Swan Way, room 200

Oazkland, CA 94621

Re:  Petitions of Gallegos and Garcia )
Site: 16035 East 14th Street, San Leandro, CA
(Alameda County LOP)

Our File No.: 01-126-01

Dear Messrs. Cobb and Seery:

This will acknowledge receipt of a copy of Mr. Seery’s August 3, 1993 letter
addressed to Mr. Cobb.

We must take exception to and forcefully resist the suggestion by Mr. Seery
that the Alameda Couniy Health Care Service Agency can unilaterally derail our petition
pending before the State Water Resources Control Board. The idea that a County employee
could overrule the five member State Board is preposterous. If one party to the dispute
could have unilaterally resolved the matter, we would have already done so in our own
favor.

We again register our most strenuous objection to Alameda County’s
intentional interference with our clients’ ability to exercise their constitutionally
guaranteed civil rights. We have already placed Alameda County on written notice that
such conduct abridges our clients Fifth and Fourteentk amendment Constitutional rights, as
well as common sense notions of due process and fairmess.

The idea that a regulatory agency would unilaterally, without any hearing,
without any evidence, and without anv direct contact whatsoever with an individual
attempt to essentially levy a fine that mav run into the millions of dollars is, to put it



Mr. Theodore A. Cobb
Mr. Scott O. Seery, CHMM
August 6, 1993

Page 2

mildly, shocking to the conscience. America is a free and democratic society that is based
on a Constitution. OQur Constitution, unlike others, does not condone a regulatory free- for-
all where the "rule of the individual® prevails over the "rule of law." Our clients ask
nothing more than the rights guaranteed to them by the U.S. and California Constitutions.
Those rights include fundamental fairness and due process.

Please accept this letter as it is offered. I understand the frustration, hassle
and hardship of working within the confines of the legal system. Environmental statutes
and regulations are complex and difficult. They are understoed by few, if any
practitioners. The legal framework is a maze of double talk, complicated rules and
procedures that often appear at odds with each other and frustrate the rights of appeal and
due process. Nevertheless, the solution is not to throw out the Constitution or ignore the
law, but instead to operate within the system. Just as we don’t allow the police to shoot the
murderer, we cannot let the regulator ignore the protections the Constitution offers our
clients.

If Alameda County feels the current legal system is unfair, its remedy is with
the Legislature not with the Petitioners.

While I commend Alameda County for having the foresight to explore new
options and possibilities, I encourage it to seek counsel with a competent lawyer familiar
with the applicable laws. Once it does, I am certain it will realize the errors of its ways and
perhaps be able to fashion a remedy that meets with basic constitutional and legal
protections. Until then we must again demand that the County cease and desist in
interfering with our client’s civil rights.

If you have any questions or comments, please feel free to contact me.

Very truly yqurs,
LAW OFFICES OF HANS;W. HERB

&0

Hans W. Herb

HWH/tcf

cc: Mr. David J. Kears, Agency Director
Mr. Rafat A. Shahid, Assistant Agency Director
Mr. Edgar Howell
Interested party mailing list



INTERESTED PARTY’'S LIST

William Attwater, Esqg.

Office of Chief Counsel

STATE WATER RESOURCES CONTROL BOARD
P.O. Box 100

Sacramento, CA 95812-0100

Gil Jenson, Esqg.

District Attorney’s Office
COUNTY OF ALAMEDA

1225 Fallon #1060

Oakland, CA 94612

Mary Petsas

c/o Mark Jochnson

JOHNSON & JOHNSON

44 Montgomery St. Suite 4100
San Francisco, CA 94104

CALIFORNIA ENVIRONMENTAL INSIDER
P.0O. Box 884873
San Francisco, CA 94188-4973

CALIFORNIA ENVIRONMENTAL LAW REPORTER
136 Carlin Road
Conklin, NY 13748-1531

BNA TOXIC LAW REPORTER
1231 25th Street, N.W,.
Washington, D.C. 20037

THE DAILY JQOURNAL
1390 Market St., Suite 1210
San Francisco, CA 94102

THE RECORDER
625 Polk St., Suite 500
San Francisco, CA 94123

Mark Borsuk, Esqg.
1626 Vallejo st.
San Francisco, CA 94123
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August 6, 1993

Hans W. Herb

Attorney at Law

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, CA 95404

Re: In Re the Property Know As 16035 East 14th Street, Oakland CA
Mary Petsas, Beatrice S. Gallegos and Gregory «J Garcia Potentially
Responsible Parties

Dear Mr. Herb:

This office represents the San Francisco Bay Regional Water Quality
Control Board, and the Alameda County Health Care Services Agency,
Department of Environmental Health Hazardous Materials Program in the
above matter. We are in receipt of the enclosed letter dated August 4, 1993 to
representatives of the Agency apparently protesting a scheduled
fact-finding pre enforcement meeting to be attended by the above agencies
and our office.

While it is rare for persons potentially subject to prosecution for
administrative, civil or criminal violations to not be interested in meeting
with our office and the interested agencies before the necessity for legal
action, we honor your clients apparent decision. Nevertheless, since the
other potentially responsible party Ms Petsas wishes to attend, the
scheduled Review Panel will meet as previously scheduled. Should your
clients change their mind, they are of course welcome to attend.

Very truly yours,

JOHN J. MEEHAN
District Attorney

S?nior eputy District Attorney

JIM:GAJ:gj

ce: Attached List

Consumer & Erwvironmental Proteciion Division, Arport Corporate Centre, 7677 Oakpon Street, Suite 400, Cakland CA 94621 Phone: 583-9281 Fax: 562-0505



Hans W. Herb
August 6,1993
Page 2

David Kears, Agency Director

Rafat Shahid, Assistant Agency Director
Edgar Howell

William Attwater, Esq.

Mary Petsas
¢/o Mark Johnson Esq.

California Environmental Insider
California Environmental Law Reporter
BNA Toxic Law Reporter

The Daily Journal

The Recorder
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Washington

VIA QVERNIGHT MAIL

Mr. David J. Kears, Agency Director

Mr. Rafat A, Shakid, Assistant Agency Dxrecmr
Mr. Bdgar Howell

ALAMEDA COUNTY HEALTH QERVICES Al
HAZARDOUS MATERIALS PROGRAM

'80 Swan Way Room. 200

Oakland, CA 94621

RE: L.O.P. Site: 16035 East 14th Street,
San Leandro, CA
Cur Clicats: Beatrice S. Gallegos/
Gregory Garcia
QOur File No: 01-126-01

Dear Messrs. Kears, Shahid & Howell:

1n our mail today we received a curious document purporting to be from your offices
(see attacked). The hand-addressed certified mail letter contained a siagle piece of paper
captioned "Notice of Pre-Enforcement Review Pagel’

According lo the documert, a "star chamber' of éégulato:y officials will meet jn
Oakland on August 31, 1993, at 10:45 a.m, to discuss how to avoid the legal constraints which
prohibit our clients’ participation in the cleanup of the above-referemced site. The letter
contains mo reference to any legal authority for such a procedure. The reason. for this is that
the procedure is clearly illegal, onconstitutioaal, and violative of our clients” due process rights.

I implore the Counmty to scek the advice of competent legal counsel regarding the
County’s cofcerps. I know the County is upset and frusirated and is Jooking to "lash out"
wherever it can. Unfortunately, however, there are legal coustraints whick must be respected
by the County. To learn more about the Jegal coastraints probibiting such activity, you skould
ask your attormey to review the California Health and Safety Code, beginaiag at 825280, ynd
513300 ct. seg. of the Califorpia Water Code. The procedure to address your comcerns cam be
found at Title 23, Chapter 6, 52050 et. seq. More importantly, the attorney you seleet would

“do well to Teview your local oversight comtract with the State Water Resources Contrel Board
which reguires that all disputcs be resolved following the procedures established by the State
Water Resources Control Board. The State Water Board lbas a procedure whereby pelitions may
be reviewed by the five member Statc Watcr Resources Control Board. The State Water
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Mr. David Kears, Agency Director

Mr. Rafat A Shahid, Assistant Agency Director

Mr. Edgar Howell

ALAMEDA COUNTY HEALTH SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM

August 4, 1993

Fage 2

Resources Control Board hus a legal department which can assist you with understanding the
proceduses. Their decisions form the basis for establishing fulure cases.

To this case, we have already explained to the State Water Resources Coatrol Board that
fundamentsl notions of due process and ¢onstitutional law arc implicated. With ail due respect
to you and your staff, the issucs imvolved in our petilion to the State Board are legal issues
which require the attention of expericnced lawyers familiar with California law. Quce the
State Board has issued its decision ou our petition, you will be advised by them of the resuit.
Ia the meantime, although 1appreciate your {ruslration, there jssimply 1o lcgal way to proceed
as suggested by the mystery document (f it in fact really did come from your office).

The purpose of this letter is to advise you that under California Code of Civil Procedure
§10Z1.5, we have the right and duty to bring a legal action o enjoin and prohibit the Alameda
County Health Care Services Agency, Department of Esvironmestal Health, Hazardous
Material Division from proceeding with this action. If it is necessary for us to proceed Wwith
legal action we will be entitled to recover all of the legal fees. The Alamedz County Health
Care Services Agency will be responsible for paymeat of those fees.

You should alse mote that it is not our desire "o heal up" misguided agencics. Instead,
we seek to encourage governmental ageucies to voluntarily comply with their legal obligations.
It is only if an ageney will not voluntarily cease and desist in illegal and uacopstitutional
couduct that we will pursue legal action. Should we find it necessary to proceed with legal
action in this case we will argue that your agency was well aware of the illegality of the
praclice 2nd was given ample opportunity to volustarily ccase aod desist the practice.

(n our expericnee courts award sabstaotially higher attormey’s fees in cases where the
offending governmental agenmcy was informed that a practice was illegal, was encouraged to
obtain legal connsel, and continyed despite the clear lack of autkority, For that reason, we
agair encourage and implore you to consider cousultztion with an attorney at least masginally
familiar with the issues raised by this rmatler.

Finally, should you decide to proceed with this matter, please advise me of all the
applicable procedures, rules, authority, and regulation for such a procedure. Flease also
provide me with written confirmation of the independent neutral third-party’s guajifications,
experience and expertise in-this field, We also demand z full, complete, and accurate wriiten
tramscript of any proceedings 2long with copies of all evidence, charges, and other relevant
documents.
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Mr. David Kears, Agency Director

Mr. Rafat A.Shehid, Assistant Agency Director

Mr. Edgar Howell .

ALAMEDA COUNTY HEALTH SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM

August 4, 1593
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If you bave any comments or questions, please feel free to contact me at 800-767-9562.

Very truly yours,
LAW OFFICES OF HANS W. HERB

2.4

Hans W. Herb

HWH/bm

ce: Attached List
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William Attwater, Esq.

Office of Chief Counsel

STATF WATER RESQURSE CONTROL BOQARD
P.O. Box 100

Sacramento, CA 95812-0100

Gil Jenson, Esq.

Disirict Attorsey’s Office
COUNTY.OF ALAMEDA
1225 Fallon #100
Qakland, CA 94612

Mary Petsas

c/0 Mark Johnson

JOHNSON & JOHNSON

44 Moatgomery St. Suite 4100
San Francisco, CA 94104

CALIFORNIA ENVIRGNMENTAL INSIDER
P.0. Box 884973 -
Sap Francisco, CA 94188-4973

CALIFGRNIA ENVIRONMENTAL LAW REPORTER
136 Carlin Road
Conklin, NY 13748-1531

BNA TOXIC LAW REPORTER
1231 25th Street, N.W.
Washingron, .C. 20037

THE MAILY JQURNAL
1390 Market Sti., Suite 1210
San Frascisco, CA 94102

THE RECORDER
625 Polk St Suite 500
Saz Framcisco, CA 94123
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465@ N. Palm Ave

- . Fresno, CA 9393794
Director of Environmental Heaith

Auygust 16, 1993

In Re: Property Knouwn As
Mary Petsas
16035 E. 14th St. San Leandro, CA 94578
Site 4147

Mr. David J. Kears, Agency Director
Alameda County Health Care Services Agency
80 Swan Way Roocm 200

Oakland, CA 94612

Dear Sir:

I have received your notices imposing liabilities upon
my role as an unsuspecting innocent heir.- Needless to
say, this struck a blunt impact upon wmy mental and
physical health ~—- an unbelieveable shocker.

Briefly, a short history of events involving the situs
property, related to the best of my recollection.

On or about March, 1945 my late husband, Joseph Garcia,
1922 - 1961, inherited this property from his parents.
It was improved commercial property with an automobile
service station operating under lease with Seaside 0il
Company, Santa Barbara, CA. Seaside maintained the
petroleum/gasoline equipment and negotiated with it*s
own station operators.

Throughout the entire ownership, my husband was lessor
to Seaside 0il Co. and after his death in 1961, I and
our son Gregg inherited by descent. We continued with
the lease performing simply as landlords with lessees.
We did not at any time operate a business on the
land. Never did the question of underground storage
tanks® ownership arise. Being underground additions we
had nco information they were either improvements or
land components. At no time during our ownership did
any municipality or government agency inform us that
regulation permits were required concerning underground
storage tanks. No problems, discussions or suspicion
of leakage from storage tanks were ever mentioned by
any lessee, or anyone else, to us at any time.
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We sold the situs property to Mr. & Mrs Jerry Petsas

of San Leandro, Calif. in March 1979. Since that date
we have had no knowledge of or involvement with the
property. First notice we have ever received about any
problem is by certified mail from Alameda County Health
Care Services Agency dated April 2, 1993, informing us
about "release" from underground storage tanks that
was first reported ©2/04/92 and that I and my =on
{Gregg) are identified as " responsible parties™.

Suddenly, we are confronted with the alarming and
intimidating notice from ACHCS Agency with the caption

"Notice of Requirement to Reimburse™.
He were immediately bewildered, confused and in shock.

Our retirement livliihood is wholly dependent on  Social
Security benefits assisted by Supplement Security
Income (MediCal) assistence. That is, total dependence
on these sources for month-to-month subsistence.

A woman age 74 yrs. afflicted with diabetes mellitus,
cirrhosis of the liver, high blsod pressure, atc. and
my husband (79 yrs)} with chronic cardiac arrhythmia,
are both under doctors®' care.

We ardently thank God for 55A, 551 AND Medicare
protection.

I attest that the above information isg true and

correct to the bhest of my recclisction and present
knowledge.

Respectfully,

éy% L,&r /;Cr',

Mrs Beatrice 5. Gallegos

cc’'s: List on attached page.
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Copies have been sent to the following:

Stephen R. Ritchie

John Caffrey

Theodore A. Cobb

Dorothy Jones, Legal Counsel
Hans W. Herb, Esqg.
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ractor of Enviros
50 Santa Rosa Avenue, Fifth Floor Divector of Environmental Heallh

Santa Rosa, California 95404

Arizona (707) 576-0757
California Telecopier:
Washington August 19, 1993 (707) 575-0364
DEGEIYVE
= da U WS HANS W. HERB
VIA TELECOPIER (510) 569-0505
LT AT Y 1
AR A 599
Gilbert A. Jenson, Esq. _ 3
Senior Deputy District Attorney DISTRiCT ATTCRNEY
Alameda County District Attorney’s Office ALAMED A COUNTY
7677 Qakport Street, Suite 400 CErD

Oakland, CA 94621

Re: Alameda County Health Care
Services Agency v, Garcia/Gallegos
Site: 16035 East 14th Street, Oakland, California
Qur File No.: 01-126-01
Your File No. Unknown

Dear Mr. Jenson:

This will acknowledge receipt and thank you for your August 6, 1993 letter.

Your letter misconstrues our client’s imtent. Our letter was to inform you that our
clients will not be attending the "hearing” on August 31, 1993 absent some legal basis for
holding such a bearing. However, because our client’s interest will be at issue, we will be
sending counsel to appear on our client’s behalf.

As you can imagine, we are understandably confused about the procedures, if any,
which will govern this proceeding. While we are familiar with the California Water Code and
the procedures set forth for review by the State Board, we do not know what your procedures
are. We follow the legal procedure in the Water Code for resolving these types of dispuics.
Since the hearing will apparently go forward outside of the existing legal system, we need to
know what procedural safeguards, if any, will be afford our clients.

For example, the California Code of Regulations sections applicable to the Water
Boards, (5 648 et seq) sets forth the procedure Boards utilize for review in similar matters. It
also sets forth the procedures by which we can subpoena and cross-examine witnessés and
review the evidence. (See also California Code of Regulations s 2050 et seq.) There will need
to be a reporter and we would like to know how we can obtain copies of the tramscript.

Likewise, we would like to know what, if any, evidence may be introduced in advance of the
hearing.



Gilbert A. Jenson, Esq.
August 19, 1993
Page 2

We need 1o know the qualifications and expertise of the hearing officer. Is this someone
with knowledge of the law in an understanding of the technical issues raised in this matter?
Is this person subject ta bias such as receiving financial gain or professional acknowledgment
for their work?! Whoever thought up this procedure must have had someone in mind for a
hearing officer and we would need to know who that individual will be.

Finally, if there are any written procedures that need to be followed, particularly any
that require filings in advance of the hearing, we would like to knmow of them as soon as
possible. Please send by return fax any written procedures which will apply.

Please note that by appearing at the hearing to cross-¢xaminc witnesses and challenge
the evidence, our clients are not in any way waiving their right to assert that the procedure is
illegal and void per se. Further, should the proceedings be determined by a court to be illegal,
we will seek to recover all of our attorney’s fees.

Again, it is not our desire to make this an adversarial process. Having handled over 400
underground storage tank claims, I know the frustration people and agencies go through in
trying to work out the thorny and complicated liability issues involved. However, Istill believe
that we must ultimately operate within the system of laws in our society. No matter how

frastrating, difficult and aggravating these laws are. I do not believe the solution is to simply
ignore them.

Again, [ do encourage you and your office to work within the system legislature and the
State Board to seek ways to make meaningful changes to the laws to avoid these problems.

If you have any questions or comments, please feel free to contact me at (800) 767-9562.

Very truly yours,
LAWQOFFICES OF NS W. HERB

HWH/tcf

! AsTam sure you know, the Alameda County Health Care Services Agency has a direct

and irreconcilable financial conflict in this matter. The issue to be decided at the hearing is
whether the Gallegos/Garcia petitioners need to hire the Alameda Health Care Services Agency
at 150% of the agency’s costs to oversee the cleanup.
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APR 75 1995
ITo AND JOHNSON

ATTORNEYS AT LAW Director of Envioamental Hoat
MiLLS TOWER, SUITE 1500 Amenta! Healt
220 MONTGOMERY STREET {415) 362-3503
SAN FRaNCISCO, CA 84104-9736 {415) 989-1137 FAX

August 27, 1993

Alameda County Health Care Services Agency
Division of Hazardous Materials,

Attn: Mr. Scoft Seery

80 Swan Way, Room 200

Oakland, CA 94621

Re: 18035 East 14th Street, San Leandro, CA
Opposition to the Addendum Protesting the Naming of Petitioners Garcia and
Gallegos as Responsible Parties

Dear Mr. Seery:

This letter is written, on behalf of Mr. and Mrs. Jerry Petsas, in opposition to
the Addendum to the Petition for Review of the Decision by the Alameda County
Health Care Services Agency Naming Petitioners, Mr. Garcia and Mrs. Gallegos, as
Responsible Parties.

Mr. and Mrs. Jerry Petsas are the current owners of the property (the
"Property") located at 16035 E. 14th Street, San Leandro, California. The
Property is the site of a former service station which operated three underground
petroleum storage tanks (the "tanks"}.

Petitioners Beatrice S. Gallegos and Gregory Joseph Garcia are the former
owners of the Property. While the Petitioners owned the Property, the use of the
tanks was discontinued. Because the Petitioners were the owners of the tanks
when the use of the tanks was discontinued, Mr. and Mrs. Petsas request the
Alameda County Health Care Services Agency confirm its decision naming
Petitioners as responsible parties.

Petitioners Are Responsible Parties

In 1962, Beatrice S. Garcia obtained titie to the Property. (Exhibit A,
Judgment Settling First Account.} Petitioners admit that Seaside Oil Company
operated the service station on the Property between 1965 and 1870. [Exhibit B,

UST\L,043



Mr. Scott Seery Page 2
August 27, 1993

operated the service station on the Property between 1965 and 1970. [Exhibit B,
Petition For Review of Decision By Alameda County Health Care Services Agency
Naming Petitioners As Responsible Parties, pp. 1-2]

In 1971, Petitioner Beatrice S. Gallegos, formerly Beatrice S. Garcia, granted
a one-half interest in the Property and the service station to Petitioner Gregory
Joseph Garcia. (Exhibit C, Grant Deed; and Exhibit D, Order Approving Guardian’s
Petition.) Petitioners admit that between 1972 and 1979 the Property and the
service station was leased for use. [Exhibit B, p. 2}

The Petitioners sold the Property to Mr. and Mrs. Petsas in 1979. (Exhibit E,
Grant Deed.) Mr. and Mrs. Petsas first learned that the tanks were located on the
Property during a 1985 fire inspection. They immediately decommissioned the
tanks causing them to become inoperable. Since Mr. and Mrs. Petsas have owned
the Property, the tanks have never been used or operated.

In 1992, Mr. and Mrs. Petsas removed the tanks and discovered that the
tanks had leaked petroleum. Upon discovering the leak, Mr. and Mrs. Petsas
reported the leak to the Alameda County Health Care Services Agency. Because
Mrs. Gallegos and Mr. Garcia owned the tanks immediately before the use of the
tanks was discontinued, Mr. and Mrs. Petsas request the Alameda County Health
Care Services Agency confirm its decision naming the Petitioners as responsible
parties. :

Petitioners Are Responsible Parties
Under 23 California Code of Regulations §2720

The Petitioners owned the Property between 1262 and 1979. They admit
that while they owned the Property the tanks were operated. In 1879, when Mr.
and Mrs. Petsas purchased the Property, the use of the tanks had been
discontinued. The tanks have not been used since 1979.

A responsible party is defined as follows:

"In the case of any underground storage tank no longer in use, any
person who owned or operated the underground storage tank
immediately before the discontinuation of its use” [23 Cal Code of

Regulations 82720 (Responsible Party} {2}]

Because Mrs. Gallegos and Mr. Garcia were the persons who owned.the

UST\L.043



Mr. Scott Seery Page 3
August 27, 1993

underground storage tanks immediately before the use of the tanks was
discontinued, they are, by definition, responsible parties.

The Petitioners’ Claim that Seaside |s The Owner of the Tanks is False

In their Addendum to their Petition, Mrs. Gallegos and Mr. Garcia claim that
Seaside Oil Company is the owner of the tanks located on the Property.

"From the information presently available to the Petitioners, it appears
that the underground storage tanks were owned last by the Seaside
Qil Company.”™ [Exhibit F, Addendum to the Petition For Review of
Decision By Alameda County Health Care Services Agency Naming
Petitioners As Responsible Parties, p. 3]

This claim is false. Unless otherwise specified, a conveyance of realty transfers all
fixtures and appurtenances to the buyer even though they are not specifically
mentioned in the contract or deed. [Civ. Code §1084; Trask v. Moore (1944) 24
Cal.2d 365, 370, 149 P.2d 854] When the Petitioners granted the Property to Mr.
and Mrs. Petsas, the Petitioners either granted Mr. and Mrs. Petsas all the rights in
the Property with no exceptions, or the grant deed was a fraudulent transfer and
Mr. and Mrs. Petsas have a basis on which to rescind the sale of the Property.

Conclusion

In light of the above, the Alameda County Health Care Services Agency is
requested to confirm its decision naming Petitioners Beatrice S. Gallegos and
Gregory Joseph Garcia as responsible parties for the investigation and possible
cleanup of the unauthorized petroleum spill which has occurred at 16035 E. 14th
Street, San Leandro, California.

x* X% X ¥ *

Thank you for your consideration of this request. i you have any questions,

UST\L.043



Mr. Scott Seery Page 4
August 27, 1993

please

cc:

contact me.

Very truly yours,

ITO AND JOHNSON

Mr. Gil Jenson, Esq., Alameda County Distrigt Attorney’s Office
Mr. Hans Herb, Esq., Counsel for Petitioners
Mr. and Mrs. Petsas

Enclosures: 6

A.

UST\L.043

Judgment Settling First Account and Report of Administration For Allowance
on Account of Statutory Compensation and of Preliminary Distribution

Petition For Review of Decision By Alameda County Health Care Services
Agency naming Petitioners as Responsible Parties, p. 3

Grant Deed From Beatrice S. Gallegos, Formerly Beatrice S. Garcia, to
Gregory Joseph Garcia

Order Approving Guardian’s Petition For Final Discharge and Consent of
Minor To Waiver of Accounting

Grant Deed From Beatrice S. Gallegos and Gregory Joseph Garcia to Jerry
and Mary Petsas

Addendum to the Petition For Review of Decision By Alameda
County Health Care Services Agency Naming Petitioners As
Responsible Parties, p. 3
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STATE OF CALIFORNIA
ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition SWRCEB No:

of Gregory J. Garcia and
Beatrice S. Gallegos

PETITION FOR REVIEW
OF DECISION BY ALAMEDA COUNTY
HEALTH CARE SERVICES AGENCY
NAMING PETITIONERS AS RESPONSIBLE PARTIES

Hans W. Herb, Esq.

LAW OFFICES OF HANS W. HERB
50 Santz Rosa Ave., 5th Fl.
Santa Rosa, CA 95404

(707 576-0757

(800) 757-9562

Attorneys for
Gregory J. Garcia and
Beatrice S. Gallegos



INTRODUCTION

On April 6, 1993, Petitioners received notice from the
Alameda County Health Care Services Agency ("Alameda County")
that they had been named as responsible parties for the
underground storage tank investigation at the property located at
16035 E. 14th Street in San Leandro, California. Petitioners
had, at one time more than a dozen years ago, an ownership
interest in the property, but never had any involvement with the
operation of the underground storage tanks on the property.
Petitioners are unaware of any unauthorized discharges from the
underground storage tanks during the period of their ownership.
Because petitioner’s believe none of this Board’s previous
order’s would require, or even authorize petitioners to be named
as responsible parties, they respectfully bring this petition
requesting that the State Board instruct Alameda County Health
Care Services Agency to remove petitioners from the list of

responsible parties.

BACKGROUND
In 1961, Joseph Raymond Garcia died and left the
property located at 16035 E.14th Street in San Leandro,
California, to the petitioners herein, Gregory J. Garcia and
Beatrice S. Gallegos. At the time petitioners obtained the
property, Seaside 0il Company, & Santa Barbara based oil jobber,
had a lease on the premises. From information petitioners have

discovered in historical documents, it appears that Seaside 0il



Company had leased the premises from the decedent and his
predecessor owners for some period of time before 1940.

Seaside 0il Company continued its lease agreement on
the property through December 21, 1965, and if continued
operations on the station for several years after that.
Specifically, after 1965, Seaside subleased the premises to a
number of sub-operators, before finally leaving the property in
the late 1960's. For a while thereafter (several months in early
1970), the station remained vacant. Later, it was leased by

William and Peggy Gritzuk. The Gritzuks written lease indicates

they leased the station from September of 1872 until at least

March of 1979, but they are believed to have occupied the site

for several years before that. The petitioners sold their

interest in the subject property to the current owners, Jerry and

Mary Petsas in March of 1979,

At no time did petitioners ever operate any of the
underground storage.tanks on the premises, nor did they operate
any business on the site. Instead, all storage tank operations
at the site were conducted by Seaside 0il Company and/or one of
its subtenants and the Gritzuks.

Although petitioners have not yet been able to locate a
copy of the written lease agreement between Seaside 0il Company
and the late Joseph Raymond Garcia, they have located the 1972
lease between petitioners and the Gritzuks. Under the express
terms of the lease, the Gritzuks were responsible to; at their

own cost and expense, maintain the premises, "including the

2
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FOR A VALUABLE CONSIDERATION, rectipt of whick s bereby acdmowledged,

DV,

BEATRICE S. GALLEGOS, formerly known as BEATRICE S, GARCIA,
Guardian of the Estate of GREGORY JOSEPH GARClA,

hereby GRANTIS) 10
GREGORY JOSEPH GARCIA, a single person,

an undivided one-half interest in and to

the following described res] property in the Township of Eden
Comnty of Alameda , State of Californis:

Parcel 1: Begioning at the intersection of the eastern line of County
Road Number 2552, known as Ashland Avemne, with the southwestern

line of East 14th Street, as the said street is now laid oat and improved,
and ranning thence along said scuthwestern line south 48°56' East 109. 07
feet {the bearing of the southwestern line of East 14th Street being

tzken as South 48°567 East for the purpose of making this description);
thence leaving said Southwestern line of East 14th Street South 33°04
West 111. 22 feet; thence nortk 39°38' West 22. 60 feet; to the said Eastern
line of Ashland Avenue; thence along the last named line north 0°221 East
164. 72 feet to the point of beginning.
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SUPERIOR COURT OF THE STATE OQF CALIFORNIA

FOR THE COUNTY OF ALAMEDA

Guardianship of the Estate of
GREGORY JOSEPH GARCIA,

A Minor

NC, 157701

ORDER APPROVING GUARDIAN'S
PETITION FOR FINAL DISCHARGE
AND CONSENT OF MINOR TO
WAIVER OF ACCOUNTING

BEATRICE 8, GALLEGOS, formerly known as BEATRICES. GARCIA,

as guardian of the estate of the above named minor, having herctofore filed

with the Clerk of this Court a Waiver of Acecunting, Petition for Discharge

and Consent of Minor, and the matrer coming on regularly for hearing this dayJ

and it appearing to the Court that due and legal notice of said hearing has been

given in asll respects as required by law, the minor having congented in

writing to the guardian’s petition for discharge and waiving the rendition of

an accounting by his said guardian, and no one appearing to except to said
¥ gu PP D

petition or tf: contest the same, the Court, afier hearing the evidence,

approves said notice and {inds said petition to be true and correct.

iT 15 ORDERED that the petition of said guardian be, and the same ig

herety approved, allowed and settled.

iT Is FUATHER ORDERED that said guardian be alloweg,_from the

estate of said ward a reasonable sum in the amount of & /?! for the

services of her attorneys, GARCIA, BRUZZONE & DUNN, asg ordinary fees

for mmeir services to the guardian and the guardianship estate during this

accounting perjod.

IT IS FURTHER ORDERED that due to the fact the minor of this

guardianship has reached the age of majority 3 guardianship of hig estate is
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no longer necessary and that the estate of said minor in possesgion of the
guardian remaining aflter the payment of attorney fees be turned over to the
former ward of the guardian, GREGORY JOSEPH GARCIA, and the guardian
discharged one year from the date of thig order. Said property of the ward
remaining for distribution after payment of the attorney fees consgisgts of the
following:

1. Cash in the approximate amount of $5.187.53

* 2. An undividied one-half interest in _service station equipment

jocatea at 16035 East 14th Street. San Leandro, California;

3. An undivided one-half interest in the following described real

property:

All that certain real property situated in the Township of Eden,
County of Alameda, State of California, described as:

Parcel 1: Beginning at the intersection of the eastern line of
Ccounty Road Number 2352, known as Ashland Avenue, with the
southwestern line of East 14th Sireet, as the said street is now
taid out and improved, and running thence along said south-
western line south 48°56' East 109. 07 feet {the bearing of the
southwestern line of Eagt 14th Street being taken as South 48°567
East for the purpose of making this deseription); thence leaving
said Southwestern line of East 14th Sireet South 33°047 West
111.22 feet;Bience nortl: 39°38* West 22, 60 fee:; to the said
Eastern line of Ashland Avenue; thence along the last named
line north 0°22' East 164.72 [eet o the point of beginning.
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FOR VALUE RECEIVED. BEATRICE S. GALLEGOS formerly known as Beatrice 5. Garcis under
which name she acquired title, and GREGORY JOSEPH GARCIA
GRANT, 10 JERRY PETSAS and MARY PETSAS, his wife as joint tenants
all that real preperty situate in the Township of Eden //
Coumty of Alameda , State of California, described as follows:
SEE EXHIBIT "A", ATTACHED HERETO AND MADE A PART HEREOF o
Dated March 21
STATE OF CALIFORMIA }
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STATE OF CALIFORNIA
ENVIRONMENTAL PROTECTION AGENCY

STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition SWRCB No:

of Gregory J. Garcia and
Beatrice S. Gallegos

ADDENDUM TO THE
PETITION FOR REVIEW
OF DECISION BY ALAMEDA COUNTY
BEALTH CARE SERVICES AGENCY
NAMING PETITIONERS AS RESPONSIBLE PARTIES

Hans W. Herb, Esq.

LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Fl.
Santa Rosa, CA 95404

(707) 576-0757

{800) 767-9562

Attorneys for
Gregory J. Garcia and
Beatrice S. Gallegos -



THERE IS NO "EVIDENCE" LET ALONE
"SUBSTANTIAL EVIDENCE"” THAT PETITIONERS
WERE EVER THE "OWNERS" OF THE
UNDERGROUND STORAGE TARKS

After submission of the original Petition, Sandra L.
Malos, Chief of the Local Oversite Program, wrote a letter to
Petitioners, claiming that Petitioners were responsible parties
for the investigation at the site in San Leandro because they met
the Gefinition of "owners" under RCRA. Petitioners challenge
this assertion, factually and legally.

First, as was noted in the original Petition,
Petitioners were owners of the property. Owners of the property
are not necessarily owners of fixtures placed thereon by third
parties.

While Petitioners are aware that the State Underground
Storage Tank Cleanup Fund (*Fund®) has allowed claims for "de
facto" tank owners, neither federal nor state law recognizes any
such basis for impoéing liability-

By analogy, if a gasoline tanker truck was to crash
into your home spilling gasoline, the responsibility for the
cleanup would be solely on the trucking company and the driver.
There would be no good legal reason, nor would it foster sound
public policy, to require the owner of the property to clean it
up simply because he or she owned the property.

From the information presently available to the
Petitioners, it appears that the underground storage tanks were
owned last by the Seaside 0Oil Company. Petitioners are not
affiliated in any way with the Seaside 0il Company. Under these

3
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ALAMEDA COUNTY APR 25 1995
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DAVID J KEARS. Agency Drrecior § RAFAT A SHAHID ASST AGENCY DIRECTOR

PARTHENT OF ENVIRONMENTAL HEALTH
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UST Local Oversight Program

September 1, 1983
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Mr. David Deanex 80 Swan Way, Rm 200
State Water Resources Control Board Oakland, CA 94621
Division of Clean Water Programs (510) 271-4530

2014 T Street, Ste. 130
P.0O. Box 944212
Sacramento, CA 94244-2120

RE: SB2004 FUND APPLICATION - PETSAS PROPERTY, 16035 EAST 14TH
STREET, SAN LEANDRO, ALAMEDA COUNTY

Dear Mr. Deaner:

It has come to our attention that an application for S$B2004 funds
has been submitted to your office on behalf of Mr. and Mrs. Jerry
Petsas ("applicants"), owners of the referenced site. We
understand that an initial review of the applicants’ funding
request resulted in it being rejected. Mr. Mark Johnson, council
for the applicants, informed me yesterday that an appeal has, or
will be, submitted to your office for further reconsideration.
Mr. Johnson indicated that he does not expect to hear of a
decision regarding this appeal until sometime arcund March 1994.

Mr. Johnson informed me that the original application was
rejected because the tanks at the subject site were not in
compliance with the underground storage tank laws as of the
established cut off date of January 1, 1990. Our records do not
dispute this fact. However, there are several other issues
surrounding this apparent noncompliance which we hope your office
will additionally consider when re-evaluating the applicants’
case.,

The applicants purchased the property in March 1979 to supplement
their retirement income. A used car lot was reportedly on the
site at the time of the property transfer, as continues to the
present. There was no service station operating at the site at
time of the property transfer, nor has one operated since. The
applicants were not openly aware that underground storage tanks
(UST) were even present at the site.

During August 1985, the Eden Consclidated Fire Protection
District (ECFPD) advised the applicants that the USTs had to be
removed, per Alameda County Fire Code Section 79.221. This was
the first time the applicants apparently became aware that the
USTs were still in place, and that some requlation governed their
use, or, in this case, non-use. The applicants did not have the
means to remove the USTs at this time. Upon a request from the



Mr. David Deaner

RE: 16035 E. 14th Street, San Leandro
September 1, 1993

Page 2 of 3

applicants and approval from ECFPD, the tanks were capped and a
one year extension granted before the tanks were either to be
removed or reused. The following year (December 1986) another
8-12 month extension was reqguested by the applicants. Our
records do not reflect that a response from ECFPD to this last
request was made.

The Alameda County Environmental Health Department, Hazardous
Materials Division (ACDEH), first began implementation of the UST
laws and requlations during 1987. An attempt was made to
identify all the USTs in our jurisdiction in order to notify tank
owners of the requirement to register and monitor their tanks,
and to receive an operating permit. Invariably, even with the
best intent, certain sites escaped our initial attention. The
subject site was apparently amongst the group of tank sites
overlooked during this initial registration drive. The ACDEH was
never advised of the subject USTs by the ECFPD.

The applicants did not become aware of the state UST regulations
until sometime around April 1990. The applicants were advised of
their requirement to register the USTs in correspondence from
this office dated May 31, 1990. The applicants complied with
this request immediately, and submitted registration forms dated
June 11, 1990. The applicants were also advised of the need to
close the USTs should they not be placed back into service. Once
the applicants had the means to perform these closures, they did,
commencing in February 1992. Unfortunately, these tanks had
leaked, causing marked environmental impact.

Please consider that the applicants were never in the gas station
owner/operator "loop." They never operated or purchased fuel for
the tanks. They were not recipients of petroleum industry
literature. And they were never advised of any requirements
beyond the Alameda County Fire Code, until April 1990. Further,
the applicants purchased the site before the UST laws were in
affect, and before case law established the need for prudent "due
diligence" investigations prior to purchasing such properties.

The applicants are, however, a retired couple of modest means
faced with tens of thousands of dollars of assessment and
potential clean-up costs. They have already spent over $20,000
on this project. A recently-completed Preliminary Site
Assessment identified significant ground water impact, and the
need to expand the case into a Soil and Water Investigation and
off-site assessment. This work will require liquid assets the
applicants simply do not have, and, hence, the work will not
proceed at any but a glacial pace.



Mr. David Deaner
RE: 16035 E. 14th Street, San Leandro
September 1, 1993

Clearly, the spirit of the UST cleanup fund was to assist
responsible parties finding themselves in the financial
predicament in which the applicants are presently found. Our
experience has shown that the subject applicants and their story
are not unigque. Many responsible parties have similar tales to
tell.

In closing, we respectfully request that your office consider the
mitigating issues associated with the applicants’ appeal, rule in
their favor, and accelerate the rate at which this appeal is
processed and funding provided. Please feel free to contact me
at 510/271-4320, or Mr. Scott Seery of my staff at 510/271-4530,
to discuss the case in more detail.

Sincerely, }UZZ%?EEEETF__HW#

Edgar B. Howell, ITIT
Chief, Hazardous Materials Division

EBH/S0S

cc: Rafat A. Shahid, Assistant Agency Director
Mark Johnson, Esq., council for applicants
files
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LAW OFFICES OF HANS W. HERB APR 25 1995
50 Santa Rosa Avenue, Fifth Floor Director of Environmental Health
Santa Rosa, California 85404
Arizona (707) 576-0757
Catifornia Telecopier;
Washington September 14, 1993 (707) 575-0364

HANS W. HERB
Gilbert Jensen, Esq.
Senior Deputy District Attorney
ALAMEDA COUNTY DISTRICT ATTORNEY'S QOFFICE
7677 Oakpori St., Ste. 400
Qakland, California

RE: Alameda County Health Care Services Agency

GarciafGallegos
Site: 160 East 14th St., Oakland, California [ﬁf’lﬁg;:gggsg}f
QOur File No. 01-126-01 CEPD

Dear Mr. Jensen:

I have yet to receive a substantive response from your office concerning any possible
legal basis you might have for the "star chamber" you have been conducting in Alameda
County.! The lack of a response on your part leads me to believe that there is no legal
basis for holding such hearings. After all, youn are a public servant and were there such
aunthority, you would be duty bound to so advise me and the public you serve as to the basis

for your actions.

Separate and apart from your public servant role in this matter, I am extremely
concerned about this matter as an attorney, and in particular, a District Attorney. As you
know, you are an officer of the court. As I am sure you are aware, acting ontside of your
authority could subject you to possible disciplinary action. The fact that you are working
as a government employee, to my knowledge, is not an established immunity under the State
Bar Act for violating the Rules of Professional Conduct. Further, under these rules, you as
a District Attorney, are held to a higher standard of care. Your job is to ferret out justice.
If the District Attorney’s office is involved in an illegal conspiracy to violate citizens’
rights, that is a sad commentary on the state of our profession. I certainly hope I am
mistaken,

Although you purport to represent both the Regional Water Quality Control Board
and the Alameda Health Care Services Agency, our office has received conflicting reports
regarding your representation. In particular, our clients in the Garcia/Gallegos action

1 I think a better description is an auto-de-fe’. See attached.



Mr. Gilbert Jensen
September 14, 1993
Page 2

received a Notice of Responsibility from the State Water Resources Control Board
purporting to act under the Local Oversite Program contract. I had discussions in
Sacramento with Sandra Malos, the Program Administrator, who vehemently assured me
that she, not you, was the final arbitrator of decisions concerning actions taker by their
contractors. Further, the Regional Water Quality Control Board has counsel, Gary Grimm,
who is employed by the State Water Resources Control Board, Office of Chief Counsel. The
State Board has no knowledge of you representing the Bay Area RWQCB. We have asked
the Board to investigate this matter and report to us as to your legal standing to represent
RWQCB. In short, our office is receiving conflicting reports about your authority to
represent any agency (other than the District Attorney’s Office) in connection with this

matier.

In addition, in order to clear this matter up, we are asking the State to audit the
billing to the Local Oversite Program. If billing reflects that time spenl on the auto-de-fe’
is billed to the Local Oversite Program, then we will assume that the Local Oversite
Program is the responsible agency and follow the appropriate direction from the Contract
Administrator. However, that would obviously raise a very severe issue as to how your time
was billed to an LOP Contract if the auto-de-fe’ procedure involved was governed by the
Regional Water Quality Control Board. Ia fact, there would be, at a minimum, a billing

irregularity, and possibly something much more severe.

Either way, our clients want to set the record straight. They want to know who they
are dealing with, under what authority those seeking to sanction them believe they are
operating, and to whom they may appeal. Under the facts, as you have explained them, we

are in a quandary to figure out who is telling the truth.

I trust you will do me the courtesy and perform your role as a public servant by
providing me, in writing, and in detail, the specific factval and legal basis for your belief

that you are authorized to act in the manner in which you are acting.

If 1 do not receive a satisfactory respomse, we will take further legal action.?

2 T can tell you that we have already addressed this issue with the Chairman of the

State Water Resources Control Board, who is, I am sure, also anxiously awaiting a reply.



Mr. Gilbert Jensen
September 14, 1993
Page 3

If you have any comments or questions, please feel free to contact me.

Very truly yours,
LAW,OFFICES OF HANS W. HERB
/

Haps W. Herb

HWH/bm

ce Dan Lungren, Esq.
Joha J, Meehan, Esq.
Ms. Sandra Malos, SWRCB
Mr_John Caffrey
Special Interested Parties Mailing List
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The Swprema, as the court became known, was not
only feared from its very inception but also perceived
as a threar in the sense that no one was entirely sure as
to the full extent of its power, With its methods and vir-
tually unfettered powers, the Suprema became 2 power
unto itself; not only did the court dissociate irself in-

. ereasingly from the influence and the intervention of

the Curia, but also from the power of the Spanish
kings.

Eg\:m before the Suprema began its activities, the
work of the Inquisition had already been associated
with some of the most ruthless men in history. Joining
this infamous group was Tomds Torquemada who be-
came Grand Inquisitor at the age of cighteen. About
100,000 people were senteiced under his jurisdiction.

It can be said without exaggeradon that he was not
only the “practitioner” of the Inquisition but also the
“theoretician’ behind it. His guidelines, which repre-
sented a summary of the philosophy and methods of
the Inquisition in Spain and elsewhete, soon became an
established handbook for the work of the courts, Irde-
tails the secret workings of the Inquisition, its rolc asa
court of first and last resort for accused heretics, the fi-
nzlity of its irreversible decisions, the immediate ex-
communication and burning of all who refused to con-
fess their guilt and the penalties of those who did. Thus
it sets forth the general procedures of all medieval kn-
quisitions which were shamelessly carried our by the
secular authorities in conjuncticn with the Church.

Although some of these principles were extended
following the spread of the Reformation in Spain, Tor-
quemzda's guidelines never lost their authority. The
aczns fidei—in Portuguese the anto-de-f# (Spanish: an-
1o-da-féy—soon passed into the language a2 2 byword,

It is evident that under these circumstances, the In-
quisition was not only feared but also, very rapidly,
came to be hated. In Spain, as previously in other coun-
tries, inquisitors met unpleasant deaths. In 1485, for
example, Inquisitor Peter Arbueze was murdered ip
Saragossa Cathedral. Nor did the Spanish clergy ever
really fully accept the methods used by the inquisiters,
although their reservations were of no avail in bringing
about change, The Spanish alliance of “'the throne and
the altar” proved highly effective; the confiscarion of
property from heretics provided the king with an ap-
prc_ciable source of revenue. Not only that, but the In-
quisition did achieve 2 kind of peace, albeit uneasy, in
the country. The common peophe grudgingly accepted
the activitics of the Inquisition, and the anto-da-fé be-
came 1 papulac, if gruesome, form of public spectacle.

) [n many ways, the initial work of the Spanish Inqui-
sition can be explained though not exonerated, Never-
theless, there were—and nill are today—many ready
excuses as to the necexsity for such an institucion, leis
clear that the complex circumstances on the Pyrencean
Peninsula toward the end of the t5th century and at the

beginning of the 16th did not exactly make the task of
unification under one government easy, but that fact
did not automatically justify all the means that were
brought to bear, including the Suprema itself. As for
the inquisitors themselves, the conduct of Tomis Tor-
quemada can be condemned without hesitation, but
the case of another major inguisitor and polincian,
Francisco Jiménez (Ximenéz) de Cisncros, is not so
clear-cut. Jiménez was a member of the Minorite
Qrder and had progressed from being Queen lsabella's
confessar to being one of ber advisers, He was also a
man of learning and had exaraordinary political abilities
which he sought o use in the reform of the Churchin
Spain. He founded the university in Aleald which fora
long, time remained & center of humanistc theology!
Jiménezr himself, working with other scholars, com-
piled a polyglot Bible text and had it printed at his own

. His role a3 a politician was such an important
one that before the government of Charles V took over
in Spain, he had been at the head of the government. He
was Archbishop of Toledo a0d a cardinal, and laer
held office as Grand Inquisitor. He decided the life or
death of many guilty or innoceat people,

47

Francisco Gonzaler Jimdnex
(Miméner) de Cisneroa
(Ly7-1517). Copperplase en-
ing by P s Bdelind
based 0o & coOnlemporary

puinting,
Saamliche Kunstammhuagen
Drosden, Kupferstichkabiners,




William Attwater, Esq.

Office of Chief Counsel

STATE WATER RESQURCE CONTROL BOARD
P.O. Box 100

Sacramento, CA 95812-0100

Gi1l Jenson, Esq.

District Attorney’s Office
COUNTY OF ALAMEDA
1225 Fallon #100
Qakland, CA 94612

Mary Petsas

c¢/o Mark Johnson

JOHNSON & JOHNSON

44 Montgomery St. Suite 4100
San Francisco, CA 94104

CALIFORNIA ENVIRONMENTAL
INSIDER

P.O. Box 884973

San Francisco, CA 94188-4973

CALIFORNIA ENVIRONMENTAL
LAW REPORTER

136 Carlin Road

Conklin, NY 13748-1531

BNA TOXIC LAW REPORTER
1231 25th Street, N.W.
Washington, D.C. 20037

THE DAILY JOURNAL
1390 Market St., Suite 1210
San Francisco, CA 94102

THE RECORDER
625 Polk St., Suite 500
San Francisco, CA 94123
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Mark Borsuk, Esq.
1626 Vallejo St
San Francisco, CA 94123
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STATE OF CALIFORNIA FRETF™ """ 7T WISON, Governor
CALIFORNIA REGIONAL WATER QUALTY CONTROL BOARD APR 25 1995
SAN FRANCISCO BAY REGION '
2701 WEBSTER STREET, SUITE 500 - oy e - .
CAKLAND, CA 94612 : 93SEP 28 PH 3: (3 Diretior of Envirornmenta) Health
(510) 2861255
Jerry and Mary Petsas September 27, 1993
16518 Toledo Street File: 01-1164 & 2198.17

San Leandro, CA 94578

Beatrice S. Gallegos
4650 No. Palm Avenue
Fresno, CA 93704

Gregory J. Garcia
344 Rollingwood Drive
Vallejo, CA 94591

RE: Legal Designation of Responsible Party and Request for
submittal of a Technical Report Resulting from the Alameda
county Department of Environmental Health’s Pre-Enforcement
Review Panel Meeting on August 31, 1993

Dear Mr. and Mrs. Petsas, Mr. Gallegos, and Mr. Garcia:

it has been brought to my attention by Regional Board staff that a
condition of soil and groundwater pollution exists on the property
jocated at 16035 E. 14th Street, San l.eandro, from an underground
storage tank release. The Alameda County Department of
Environmental Health (ACHD) staff have requested technical reports
from you to fulfill your obligations per California Code of
Regulations, Title 22 Waters, Chapter 16, Underground Storage Tank
Regulations, Article 11, Corrective Action Requirements. It is my
understanding that ACHD staff were unsuccessful in eliciting your
co-operation in resolving  these jssues through  normal
correspondence.

A Pre-Enforcement Review Panel was held at the ACHD offices on
August 31, 1993, attended by Mr. Richard Hiett of my staff.
Pursuant to the Regional Board’s authority under Section 13267 (b)
of the California Water Code, you are hereby found to be a
responsible party as defined by Title 23 of the California Code of
Regulations, Division 3, Chapter 16, Article 11, section 2720. A
Responsible Party is "“any person who owned or operated the
underground storage tank immediately before the discontinuation of
jts use." A responsible party also jncludes any owner of property
from which an unauthorized release of a hazardous substance from an
underground storage tank has occurred.



Enforcement Panel Meeting
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As a responsible party, you are required to conduct both soil and
groundwater investigations to determine the extent of the
environmental contamination resulting from the release. You are
also required to perform a minimum of monitoring and sampling of
the wells presently located at the site, and submit summary reports
documenting the results of this work. Therefore you are requested
to submit technical reports within 90 days of the date of this
letter specifically addressing the following numbered items:

1) A work plan to define the lateral and vertical extent of
pollution in soil and groundwater;

2) Technical summary reports due gquarterly, summarizing the

results of gquarterly groundwater monitoring and sampling.

211 work should adhere to the requirements of the Tri-Regional
Board Staff Recommendations for the Preliminary Evaluation and
Investigation of Underdground Storage Tank Sites - August 10, 1930
and Article 11 of Title 23, Waters, California Code of Regulations.

1 am hereby transmitting this request for a technical report to
ACHD for service and continued case handling. You should be aware
that failure on your part to submit the requested technical report,
or late submittal may result in fines up to $1000 per day of
delinguency. Your response to t+his technical report request should
pe sent to the attention of Mr. Scott Seery at ACHD. Please inform
Mr. Seery at least three working days in advance of all field
activities.

Please be advised that this is a formal request for a technical
reports pursuant to california Water Code Section 13267 (b). Any
extensions of the stated deadlines, or modifications of the
required tasks, must be confirmed in writing by either this agency
or the ACHD.

If you have any gquestions regarding the contents of this letter,
Please contact Mr. Seery, of ACHD, at (510) 271-4530.

////gfevén R. Ritchie
Executive Officer

cc: Gil Jensen, ACDA, 7677 Oakport Street, suite 400, Oakland
94621
Scott Seery, ACHD, 80 Swan Way, Suite 200, Oakland 94621
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Mr. Hans W. Herb, Esq.

Attorney at Law

50 Santa Rosa, Avenue, 5th Floor
Santa Rosa, CA 95404

Dear Mr. Herb:

PETITION, UNDERGROUND STORAGE TANK LOCAL OVERSIGHT PROGRAM, SITE NO. 4147,
SONOMA COUNTY, FILE NO. 93-110

This is in response to the Addendum to the Petition dated July 15, 1993
submitted on behalf of Beatrice Gallegos and Gregory Garcia (Petitioners).
This addendum was submitted in response to our letter dated June 15, 1993. We
will address the issues in the order presented in this addendum.

OQur letter dated June 15, 1993 was an attempt to mediate the petition or to
resolve it informally and in no way was intended to prevent a hearing by the
State Water Board if such a hearing is appropriate. The petition procedures
adopted by the State Water Board do have provisions to dismiss a petition at
any time if the petition is withdrawn or the petition fails to raise
substantial issues that are appropriate for review.

Section 6991(3) of 42 U.S.C. (RCRA) defines the terms "owner" and "operator®.
Sections 6991b(h)(6)(a), 6991b(h)(7)(A) and 6991b(h)(4) make owners and
operators 1iable for corrective action and for local oversight costs.

As we explained in our June 15, 1993 letter, Petitioners have been identified
as responsible parties because they were the last owners of the tanks before
the discontinuation of their use. As you indicate in the original petition, a
number of subleasees operated the tanks after Seaside il Company vacafed the
property and pricr to Petitioners seliing the property to Mr and Mrs. Petsas
in 1979.

Unless there is an express agreement in a lease to the contrary, any
improvements constructed on the leased primises are the property of the
landlord at the termination of the Jease (Gett v. McManus (1873} 47 €al. 56;
Long v. Keller (1980) 104 Cal. App 3d 312, 321). Also, under California Taw,
a tenant has a statutory right to remove certain fixtures, known as trade
fixtures, at the end of the lease (Cal. Civil Code Section 1019). Once the
term of the Jease ends and the tenant surrenders the property, trade fixtures
not previously removed are deemed abandoned and become the property of the

andlord (Rinaldi v. Goller (1987) 48 Cal. 2d. 276, 28Z; Wolfen v. Chinical
Data Inc. (1993) 16 Cal. App 4th 171, 178 n. 2.). Therefore, at the end of
the lease, when the tanks were abandoned, the property owner would become the
owner of the tanks. :




Mr. Hans W. Herb, Esq. -2-

Unless we hear from you to the contrary, we will assume you wish to proceed
with the petition. You will be notified of further action by the State Water
Board on this matter. If you have any questions, please telephone Lori Casias
at (916) 227-4325.

Sincerely,

Mike Harper, Chief

Local Oversight Program

cc: Beatrice S. Gallegos
Gregory J. Garcia
Mary Petsas
Scott Seery, Alameda County

Dorothy Jones, State Water
Board Legal Counsel
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APR 251995

Director of Environmental Healir

Arizona {707} 6760757
Califomnia Telacopier;
Washinglor {707 575-0264
November 4, 1993
HANGS W. HERB

ALAMEDA COUNTY BCARD OF SUPERVISORS
s, Gail Swcle

™y, Keith Carson

Mz.Don Perata

Mr. Edward R. Campbell

Ms. Mary King

1221 Ogk Steeet, Ssite 536

Oakland, CA 946112

EGEIVER

NOV 8 8 1933

DISTRICT ATTORMEY
ALAMEDA COUNTY

John J. Meechan, Esq.
CrErl

ALAMEDS COUNTY DISTRICT ATTORNEY
767F Oakport St., Ste. 400
Oakland, Californiz .. -~~~ 77770 3

.
— -
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RE: Alameda County Health Care Services Agency ‘\
GarciafGallezos !
Site: 160 East 14th St., Qakland, California /
ur File No. §1-126-01 e
\\ L I T

Ladies & Geutlemen:

] .

I am wriling to request your assistence with a matter of great comcern (o me and the
22 500 citizens of California fuced with the devastating financial and emoticnal impact of the
high cest of cleanup from leaking pndergronnd storage tanks.

Specifically, despite my repeated requesis, ali of my polite Tequests for evea a simpie
lettor from the Alameda County District Attorney’s Oifice have gone ponanswered. Thersfore,
1 am asking that you please imstruct your Assistant Deputy Distrier Attorney, Gil Jeasen, ©
fulfill his role as a poblic servant by responding to % legitimate inquiry by a tax-paying eitizen.

If, for any reason, you are uvuable lo persnade Mr. Jensen fo agswer my letiers, 1 will
have no aliernative other ¢han to bring fhis matler fo the aftention of other elected officisls
ip an attempl 1o achieve compliance.
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ALAMEDA COUNTY BOARD OF SUPERVISORS
ALAMEDA COUNTY DRISTRICT ATTORNEY
November 4, 1993
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BaCKGROUND

Bv way of background, we represent Beatrice Gatllegos and {reg Garcia. Jn the 1960s,
Mrs. Gallepos, a retixed citizen existing on social security, and her son UGreg, 2 permanently
disabled Vietnam veteram, inherited a former gasoline service station Iocated on East 14th
Street in San Leandro. In 1977, after Mr. Gareia returned from Vietmam, the property, which
had bheen held io trust for him a3 a minor, was sald by the trustee to Mr aod Mis. Petsas. The
Petsases operated o used ¢ar Iot and netomobile repair facility om the propertly, At the time of
the sale, two underground storage tanks and two pumps existed on the proper(y. The sale was
"as is" with fuli disclosure of all defects. The tanks were in good working order and were in
uge by a cnant at the time of the sale.

The undergronnd storazge tanks had previously beem stilized by Seaside Oif Comupany,
which leased the site from Mrs. Gallegos and Mr. Garela. Af no time did Mrs. Gallegos or Mr.
Garcia ever operale aay busimess on the site nor did they wuse the tamks. They were mercly
passive land owners, who lcased their properiy.

In 1993, fourteen years after they were last invelved with the property, Mrs. Gallegos
and Mr. Gareia were informed by the Alameda County Health Care Services Agency that they
were responsible for a potential half-milfion doliar cleanup from the woderground storage
tanks previously used at the site. This news was devastating, as one cag imagine; Lo a refired
social security Tecipient and a permanently disabled Vietnawm veteran.

Ii was particularly troublesome since, af the Gme Mrs. Gallegos zad Mr. Garcia owned
the site, 1t was in full compliznte with sl sinte and federal governmestal regulatioms. In fact,
at the time the Garcia/Gallegos parties sold this site, no underground storage tank laws existed.
In fact, it would be simost half a dozen years before amy laws governing the fopic would
fizaily be implemented.

Nevertheless, the Garcia/Gallegos have been vigorously pursuned by the Alameda County
Diistrict Atforney’s Office in an aftempt to force them to pay the Alameda Connty Health Care
Services Agency and the District Attorney more than $100 per honr for the privilege of being
harassed. The entire coneept s unconscionable and mnst be dealt with prompily to avold
making a mockery of the free society im which we live.

Ironicaily, the State of California through its Enviroxmental Protection Agency (EPA)
actually agrees with ihe Garcia/Gallegos and contends that Alameda County has no bustacss
interfering with a program admivistered by the State of Californis. However, equally irenic
is the fact that the Alameda Comnty District Atiorney’s Office and Health Care Services
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Ageney bave refused to somply with aey of the State-wide laws eor regulations, simce they
appear 1o want 10 keep all of the "reward” money for themselves.

Drespile repeated requests Lhat the Disirict Altorney’s office provide the Garcia/Gallegos
with some shred of lepal authority for this *witch-hunt,® no response has been received.

In fact, we understand thar the Alameda County District Autorney’s Office has refused
to speak to anyome, including the media, about the lack of Tegal avthority for the conduct
which & is engaging. (The DA, even refuses 1o give information to the legal papers abont why

ke thinks he kas the suthority to overrule the Garcia/Gallegos petition to the State Water
Resourges Contro] Board.}

The purposs of this lefter is to request your assistance in the following matters:

{1} We ask that you require yonr employees to prompily respond to legiimate
requests for information by citizens regarding the County's conduct; and,

{2} We also ask that {Eis matter be set on the agenda a5 soow as possible. Further, we
ask that yon net execute any contracts with the State over how similar cases will

be deale with watil a foll inquicy is conducted.

Should you have any guestions or comments, please do not hesitate to contact me at (800)

T67- 9562,
Very truly yourg,
LAW QFFICES QF HANS W. HERE
IR NS
Hans W.Herb
HWH/mca

cc: Interested Party Mailing List
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William Attwater, Esq.

Office of Chief Counsel

STATE WATER RESOURCE CONTRCL BOARD
PO, Box 100

Sacramento, CA 95812-G100

Gil Jeoson, Esq.

District Artorney’s Office
COUNTY OF ALAMEDA
12235 Faflon #100
Ozkland, CA 94612

Mary Pelsas

cfo Mark Johoson

JOHNSON & JOHNSON

44 Montromery St. Suite 4100
San Francisco, ©A 94104

CALIFORNIA ENVIROMNMENTAL
INSIDER

P.O. Box 384973

San Frascisco, CA 94183-4973

CALIFORNIA ENVIRONMENTAL
LAW REPORTER

136 Carlin Road

Comkiin, NY 13743-1531

BMNA TOXIC LAW REPORTER
1231 25th Street, NJW,
Washinpron, 0.0, 20037

THE DAILY FOUBNAL
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San Francisco, CA 94123
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LAW OFFICES OF HANS W. HERB |
Director of Environmenta Healt!.

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, California 85404

Arizona (707) 576-0757

California D ber 17. 1993 Telecopier:

Washington ccemoer 1/, (707) 575-0364
VIA FACSIMILE AND U.S. MAIL HANS W. HERB

Steven R. Richie, Executive Officer

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
San Francisco Bay Region

2101 Webster Street, Suite 500

Qakland, CA 94512

Gilbert A. Jensen, Esq.

OFFICE OF THE DISTRICT ATTORNEY
COUNTY OF ALAMEDA

7677 Qakport Street, Suite 400

Oakland, CA 94621

Mr. Scott Seery

ALAMEDA COUNTY HEALTH DEPARTMENT
800 Swan Way, Suite 200

Oakland, CA 94621

Re: RWQCB File 01-1164 and 2198.17
Site 16035 East 14th Street, San Leandro, CA
Our Client: Garcia/Gallegos
Our File No: 01-126-01

Gentlemen:

I am writing to update the status of the above-referenced matter.

As I am sure you are ali aware, the Governor’s office has appointed a special task
force to determine how to establish a proper dispute resolution and appeal process for local
over-site programs. I understand from conversations with Mr, McDonald at the State Board,
as well as written communications from the office of Mr. Pettit (the SWRCB Executive
Officer), that the task force will be completing its work early in the first quarter of 1994.

At that time, we understand recommendations will be submitted on how io address
the inconsistencies in the handling of matters between local agencies and the State Board.
1t is our understanding that all appeals, state wide, have been put om hold until the task
force determines the proper forum for appeals and the procedures which will be followed.



Mr. Steven R. Richie
Gilbert A. Jensen, Esq.
Mr. Scott Seery
December 17, 1993
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Second, we have been working actively with the Alameda County Board of
Supervisors as to how to deal with the local issues involving the Health Department and
District Attorney’s office. T understand that two members of the Board of Supervisors,
Supervisor Carson and Supervisor Perata, have indicated that the Board of Supervisors is
willing to intervene and assist in resolving this problem on the local level to the extent
possible.

Unfortunately, as we read Health and Safety Code 8825297.1(d)(3) and (h), as well
as Health and Safety Code 8825299.37(c),(d), it appears there may be nothing immediate the
local Board can legally do. As vou know, the Heaith and Safety Code could not be more
clear that an appeal of an Order issued by a local agency must proceed along the detailed
procedure set forth io the code sections referred to above. Since the State Board has not
taken any action on the Garcia/Gallegos petition at this point, we believe there is nothing
the Board of Supervisors can do other than to make sure that individual employees are
restrained from interfering with the legal process. Since we understand everyone has
voluntarily agreed to wait for proper direction from the Governor’s task force and the State
Board, we assume that the Board of Supervisors’ intervention at this time will be

Unnecessary.

I am please that this issue appears to be on the way to a rational and common-sense
solution. Frankly, we are ecstatic with the positive responses which have arisen out of this
situation. As I am sure you know, this event, in part, cansed the State Board to implement a
state-wide priority ranking system for the cleanup of sites. The unreasonable hardships
which were being placed on individual property owners by arbitrary, capricious and
unscrupulous staff actions have been curtailed. Further, through efforts of this office and
the Environmental Resource Council, streamlining of the underground tank cleanup
program has been greatly expanded. With new information brought to the table by the
California and U.S. Environmental Protection Agencies and the correction of erroneous
information which had been promulgated by uninformed regulators, we are actually
beginning to see cleanups moving forward.

Most important to me, as an American, is the fact that due process is finally being
added fo the cleanup system. The egregious actions in this case got the attention of
environmental officials throughout the State, and indeed the Country. It caused even the
most ardent environmentalist to question whether the actions should have been condoned.
We are glad to see the system working and a rational, common-sense balance being put into
practice.



Mr. Steven R. Richie
Gilbert A. Jensen, Esg.
Mz, Scott Seery
December 17, 1993
Page 3

QOur goal is, and always has been, to cleanup sites, not to see money f{rivolously
wasted on lawyers and legal fees. By establishing a system that is fair and reasonable,
effort, energy and expense can now be spent where it is truly needed --cleaning up
contaminated sites.

We are glad that we have been able to be of service in this matter and that we are
well on our way toward achieving sound and common-sense solutions. We applaud the
efforts of all of you who assisted in this process. If you have any questions or comments,
please contact me at 800-767-7692.

Very truly yours,
LAW ICES OF/HANS W. HERB

Hans W, Herb
HWH/tcf

cc: Interested Party Mailing List
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Alarneda County §
| District Attorney's Office APE 25 1995
John ). Meehan, District Attom ey
Diregior of Envirenmantal Health

December 20, 1903

Hans W, Herh

Attorney at Law

50 Santa Rosa Avenue, Fifth Floor
Sauta Rosz, CA 95404

Re: People v Garcia, Gallegos and Petsas RWQCR 01-1164 & 2198.17, LOP 4147

Brear Mr Herb:

This office is in receipt of your Jatest correspandenca in the shove matier dated Decomber 17, 1993, We
feel compefled fa respond to some erroneous assumptions contaived in this Jetter, which, if not corrected,
could be potentially very harmful fo the interests of youre clicnts.

On September 27, 1993 the San Francisco Bay Regional Water Quality Control Board issued you clients
together with co-responsible parties Petsas, a legally binding request for environmental protection
actions within 90 days pursusnt to Water Code Section 13267 {b). The order ciearly indicates that the
Water Code, and not the Health and Sufety Code, as recited in your letter, was the tasis of the RWQCH
action. This self executing statutory process will be enforced by this office. T is an act of the Regional
Board and not the State Water Resources Board, | am sure vou are aware that fhis acticn is a specific
enforcement procesding running to the jeopardy of your clienis and the Petsas wiiich cannot be stayed by
policy appeals to loeal, state or federal political badies which you cite in your mast recent letter.

The office of the District Attoraey is required to enforce the laws of the State of California in an
independent fashion which does not allow for the kinds of policy toput which your letier sugpests. We
apply the evidencs which is brought to us, 10 the law, in thousands of cases each vear, to make
independent prosecutorial decisions. Such a decision has bean arrived gt i the vase of your clients. We
suggest you use {he protections guarsaiesd your client by the Jaw, to protect their interssts, and are
concerned that you seem 1o be relving on other issues in this case.

Very trly yours,

JORN J. MEEHAN
District Atarney

Gi eﬁzf\]c/men

By:
ior Deputy District Atforney

JIM:GAT:gaj
;. Mark B. Jobnson, Attorney at Law

Urnsumer & Enviroitrentst Prokcion Division, Ajtpont Cotgorata Canira, 7577 Qalpart Street, Suite 400, Oakland CA 24821 Phone: 5658281 Fax S890505



—— (23— Y S THU lbiWe ED: feL WUZ41D 989 1137 Haw'? P2

- -

mumt._“;wm

APR 25 1995

ITOo AND JOHNSON
ATTORNEYS AT LAW
MiLLs Tower, SUITE 1600
220 MONTGOMERY STHEET {415} 362-3503
san FrRancIsgo, CA 94104-8736 {415) 989-1137 FAX

Ditertor of EvirGamental reat

December 23, 1993

Mr. Scott Sesery

Alameda County Health Agency
Department of Hazardous Materials,
80 Swan Way, Room 200

QDakland, CA 94621

fe: 16035 E. 14th Street, San Leandro, California
LOP Site ID # 4147

Dear Nir. Seery:

In its September 27, 1993 letter, the California Regiona!l Water Quality
Control Board ("RWGQCE™] identified Mrs. Beatrice Gallegos, Mr. Gragory J. Garcia
and Mr. and Mrs. Jerry Petsas as responsible parties for the cleanup of the site
located at 16035 East 14th Street, San Leandro, California. Additionally, the
RWOCE requested the responsible parties to subrmit "a work plan to define the
jateral and vertical extent of pollution in soil and groundwater” at the site.

During the past two months, Mr. and Mrs. Jerry Petsas have repeatedly
requested that Mr. Garcia and Mrs, Gallegos cooperats in complying with the
RWQCR's requests. Mr. Garcia and Nirs, Gallegos have refused to cooperate.
Because negotiations have not been as successful as anticipated and Mr. and Mrs.
Patsas desire to cooperate with the RWOCBE, they request a sixty day extension in
which to comply with the requests stated in the RWQCB’'s September 27 latter.

From our informal discussions, | understand that a request to your office is

the praper means 1o obtain an exiension. If there is any additional information you
need, please contact me. Thank you for your assistance and best wishes for the

QI 0E8
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Scott Seery
December 23, 1993

New Year.

ce: Mr. and Mrs. Petsas

qagd o568

POl Ibe bl MO Ldi

Very truly yours,

ITO AND JOHNSON

%oh

TS )

| Gt bt

Page 2
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HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Drrector

BAFAT A SHAHID, ASST AGENCY DIRECTOR

DEPARTMENT OF ERNVIRONMENTAL HEALTH

STID 4147 State Water Resources Cenirol Board
Dvision of Clean Waler Programs
UST Local Oversignt Program

80 Swan Way. Bm 200

Qakland, CA 94621

(510) 271-453C

January 4, 1994

Ms. Beatrice S. Gallegos
4650 No. Palm Avenue
Fresno, CA 93704

Mr. Gregory J. Garcia

344 Rollingwood Drive
Vallejo, CA 94591

RE: 16035 East 14th Street, San L.eandro, Alameda County

NOTICE OF VIOLATION

Dear Ms. Gallegos and Mr. Garcia:

On September 27, 1993, the San Francisco Bay Regional Water
Quality Control Board (RWQCB) issued a letter in which you were
legally designated responsible parties (RP), as defined under
Section 2720 of Article 11, Title 23, california Code of
Requlations. A copy of this RWQCB letter was attached to covers
from this office, sent via certified mail, dated September 23,
1993. Mr. and Mrs. Petsas were also named as co-responsible
parties with notice served in the same fashion.

The cited September 27 RWQCB letter requests, under authority of
california Water Code Section 13267(b), the submittal of a work
plan, among others, for the further assessment of soil and ground
water pollution associated with leaks from the underground
storage tanks (UST) formerly located at this site. This work
plan was due within 90 days, on December 27, 1993. This date has
since passed, and no work plan has been submitted on your behalf.

This office had hoped that you would have taken the opportunity
during this 90 day period to open channels of communicatien with
your co-responsible parties, the Petsases, to pursue a joint
investigation. We understand that this has not occurred. For
your information, the Petsases, at the request of their attorney,
were recently granted a 60 day extension to the due date for work
plan submittal after demonstration of their intent and desire to
fulfill their responsibility to complete the assessment of the
site. It is unfortunate that such intent has not been
communicated to this agency on your behalf.



Ms. Gallegos and Mr. Garcia

RE: 16035 E. 1l4th Street, San Leandro
January 4, 1994

Page 2 of 2

Please be advised that California Water Code Section 13267(Db)
provides for fines of up to $1000 per day of delinquency. Please
be further advised that your case has been referred to the
Alameda County District Attorney’s office for enforcement of the
RWOCB request for technical reports.

Please contact me at 510/271-4530 should you have any questions
about the content of this letter.

Sincerely,
CR(CAHOAL  SIERED

Scott 0. Seery, CHMM
Senior Hazardous Materials Specialist

cc: Rafat A. Shahid, Assistant Agency Director
cil Jensen, Alameda County District Attorneys Office
Edward Laudani, Alameda County Fire Department
Steven Ritchie, RWQCB
Mark Johnson, Esd.
Hans Herb, Esd.



LAW OFFICES OF HANS W. HERB

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, California 95404

Arizona
California
Washington

Janunary 6, 1994

Via Facsimile

Mr. Scott O. Seery, CHMM

Sr. Hazardous Material Specialist
ALAMEDA COUNTY HEALTH CARE
SERVICES AGENCY

80 Swan Way, Room 200

Oakland, CA 94621

Re: Garcia & Gallegos
Site: 16035 Bast 15th Street, San Leandro, CA
QOur File No. 01-126-01

Dear Mr. Seery:

;ﬂ&w%mm.\ ’.:h

APR %5 1995

Diects of Enviranmental Heaitr

(707) 5768-0757
Telecopier:
(707) 575-0364

HANS W. HERB

Enclosed is a copy of a lawsuit we recently filed to abate the actions of the
Alameda County Health Care Services Agency in the above-captioned matter.

Please review this material and contact me at your convenience so that we

can discuss how to proceed.

Very truly yours,

LAW OFFICES OF HANS W. HERB

2.

Hans W. Herb

HWH/pdp
Enclosure

cc: Mr. Garcia
Ms. Gallegos
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SOLANO
600 UNION AVENUE, FAIRFIELD, CA 94533

PLAINTIFF:

O) prcee, | o, 1002217

DEFENDﬁﬂT£

57 55/ L NOQTICE OF STATUS CONFERENCE
*Wég&’%‘"’j‘j [\/ﬁmz [1me [1__

/4

Pursuant

T6 10cal rules and by order of this court, this matter has been calendared for

Status Conference:

owte: 4 /3S/ 7Y
TIME: 7‘00, AA. DEPT: 3

THE OBLIGATIONS OF COUNSEL, OR ANY PARTY NOT REPRESENTED BY COUNSEL, IN REGARD TO STATUS
CONFERENCE ONE AND STATUS CONFERENCE TWO ARE AS FOLLOWS (Rule 4.6, Local Rules of Court):

1)
2)
3)

4)

5)

7)

8)

Plaintiff shall serve a copy of Notice of Status Conference One on all defendants
with the complaint.

Any party serving a cross-complaint shall serve a copy of Notice of Status
Conference QOne on each cross-defendant with the cross-complaint.

Any cross-complaint served after Status Conference One has been held shall have a
Notice of Status Conference Two served with it.

A Status Conference One Report shall be filed with the court and served on all
parties by each counsel by the 7th calendar day before the date set for Status
Conference One.

At Status Conference One the court shall inform counsel of the date, {ime, and
place for Status Conference Two and shall make any orders regarding what is
expected that counsel will accomplish in regard to the case before the filing of
the Status Conference Two Report for Status Conference Two.

Each counsel shall complete, file and serve on all parties a completed Status
Conference Two Report by the 7th calendar day before the date set for Status
Conference Two.

At any Status Conference, counsel shail be completely aware of all procedurai,
factual, and legal aspects of the case, and have full authority to discuss and
resolve any issues that arise at the conference, including settilement of the
case.

The court may impose sanctions in the event that a Status Conference Report is
not timely filed and/or served, or is not fully completed, or; the requirements
of #7, above, are not met.

COUNSEL ARE OBLIGATED 10 REVIEW AND COMPLY WITH LOCAL RULES REGARDING CIVIL {ITIGATION.

Form #9300 (6/92)

¥ * % % %

NOTICE OF STATUS CONFERENCE



SURMMO
(CITACION JUDICIAL)

NOTICE TO DEFENDANT: (Aviso a Acusado)

GILBERT A. JENSEN; COUNTY OF ALAMEDA DISTRICT
ATTORNEY’S OFFICE; SAN FRANCISCO BAY REGIONAL
WATER QUALITY CONTROL BOARD; STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,

inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le est,, demandando)

GREGORY J. GARCIA, and BEATRICE S. GALLEGOS

NS

FOR COURT USE ONLY
(SOLO PARA USO DE LA CORTE)

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewritten re-
sponse at this court.

A letter or phone call will not protect you; your
typewritten response must be in proper fegal
form if you want the court to hear your case.

If you do not file your response on time, you may
lose the case, and your wages, money and pro-
perty may be taken without further warmning from
the court.

There are other legal requirements. You may
want to call an attomey right away. If you do not
know an attorney, you may cali an attorney refer-
ral service or a legal aid office (listed in the phone
book.)

Despues de que la entreguen esta citacion judicial usted
tiene un plazo de 30 DIAS CALENDARIQOS para presentar
una repuesta escrita a maquina en esta corte.

Una carta o una llamada telefonica no le ofrecera
proteccion su repuesia escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que la corte escuche su caso.

Si usted no presenta su repuesta a fiempo, puede perder
el caso, y le pueden quitar su salario, su dinero y otras cosas
de su propiedad sin aviso adicional por patte de la corte.
Existen ofros requisitos legales. Puede que usted quiera
llamar a un abogado inmediatamente. Sino conoce a un
abogado, puede llamar a un servicio de referencia de
abogados o a una oficina de ayuda legal (vea el directorio
telefonico).

‘The name and address of the court is- (El nombre y direccion de la corte es)

SUPERIQOR COURT OF CALIFORNIA
COUNTY OF SOLANO

Hall of Justice, 600 Union Ave.
Fairfield, CA 94533-639%4

CASE NUMBER, {Numero del Caso)

§ C02217

The name, address, and telephone number of plaintiff's attomey, or plaintiff without an attomey, is:
(El nombre, la direccion y el numero de telefono del abogado del demandante, o del demandante que no tiene abogado, es)

Hans W. Herb, Esqg.
LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Floor

(707) 576-0757

. Deputy
{Defegado)

Santa Rosa, CA 95404
CHARLES D, RAMEY OO Y /’/{ L

e
{Actuanc) /-——'_"

NOTICE TO THE PERSON SERVED: You are served

1. {] as an individual defendant.

2. [ ] as the person sued under the fictitious name of (specify):

3. [ ] onbehalf of (specify}:

under: [__} CCP 416.10 (comoration)
[ ] CcCP 416.20 (defunct corporation)
(1 CCP 418.40 (association or partnership)
] other:

4.[_] by personal delivery on (date):

[} CCP 416.60 (minor)
[ ] ccP 416.70 (conservatee)
] ccP 416.90 (individual)

Form Adopied by Rule 982
Judicial Councif of Califorma
o82(a){9)[Rev January 1. 1884}

(See reverse for proof of Service) CCP 41220
SUMMONS CEB



NOTICE TO DEFENDANT: (Aviso a Acusado)

GILBERT A. JENSEN; COUNTY OF ALAMEDA DISTRICT
SAN FRANCISCO BAY REGIONAL
STATE WATER
RESOURCES CONTRQL BOARD; DOES 1 through 100,

ATTORNEY’'S QOFFICE;
WATER QUALITY CONTROL BOARD;

inclusive.
YOU ARE BEING SUED BY PLAINTIFF:

(A Ud. le est,, demandando)
GREGORY J. GARCIA, and BEATRICE S.

GALLEGOS

:nIlh IONS
(crmc:ow JUDICIAL)

£O2 COURT ySE DhLy
i CFz'v’.AUSuut..RCCn YL

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewritten re-
sponse at this court.

A tetter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case.

if you do not file your response on time, you may
fose the case, and your wages, money and pro-
perty may be taken without further warning from
the court,

There are other legal requirements. You may
want to call an attomney right away. if you do not
know an attorney, you may calt an attomey refer-
ral service or a legal aid office (listed in the phone
book.)

Despues de que la entreguen esta citacion judicial usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesta escrita a maguina en esta corte.

Una carta o una lfamada telefonica no le ofrecera
proteccion su repuesta esciita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que la corte escuche su ¢aso.

Si usted no presenta su repuesta a tiempo, puede perder

el caso, y fe pueden quitar su salario, su dinero y otras cosas
de su propiedad sin aviso adicional por parie de la corte.
Existen otros requisitos legales. Puede que usted quiera
ifamar & un abogado inmediatamente. Si no conoce a un
abogado, puede llamar a un servicio de referencia de
abogados o a una oficina de ayuda legal (vea el directorio
telefonico).

The name and address of the court is: {E! nombre y direccion de ia corte es} -

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SOLANO

Hall of Justice, 600 Union Ave.
Fairfield, CA 94533-6394

CASE NUMBER (Numero del Caso}

1002217

The name, address, and telephone number of plaintiff's attomey, or plaintiff without an attomey, is:
(E1 nombre, la direccion y el numero de telefono del abogado del demandante, o del demandante que no tiene abogado, es )

Hans W. Herb, Esqg.

LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Floor
Santa Rosa, CA 95404

(707) 576-0757

DATE:
(Fecha)

BEC 281983

CHARLES D RAWEY  Clerk. by

 Deputy
{Delegado)

{Actvario)

{SEAL]

under:

{1 other:

3. [ ] onbehaif of (specify}:

[] ccP 416.10 (corporation)
] CCP 416.20 (defunct corporation)
{ ] ©CP 416.40 {association or partnership)

NOTICE TO THE PERSON SERVED: You are served
1. [] as an individual defendant.
2. E] as the person sued under the fictitious name of (specify):

(] ccp 416.80 (miner)
[ ] ccP 418.70 {conservatee)
[ 1 cCP 416.90 (individual) -

4[] by personal delivery on {date):

Form Adopied by Rule 882
Judicial Council of Californra
$82(2)(2){Rev January 1 1984]

{See reverse for proof of Service)
SUMMONS CEB

CCP 41220



CENIORS

(camc:ou JUDICIAL) — ' .

NOTICE TO DEFENDANT: (Aviso a Acusado)
GILBERT A.
ATTORNEY'S OFFICE;
WATER QUALITY CONTROL BOARD;

inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le est,, damandando)

GREGORY J. GARCIZ, and BEATRICE S. GALLEGOS

JENSEN; COUNTY OF ALAMEDA DISTRICT
SAN FRANCISCO BAY REGIONAL
STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,

TORCOURT USE T4 v
(SCLD PARA JSOBE LA LZATE,

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewritien re-
sponse at this court.

A letter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case,

If you do not file your response on time, you may
lose the case, and your wages, money and pro-
perty may be taken without further warning from
the court,

There are other legal requirements. You may
want to call an attomey right away. if you do not
know an attorney, you may call an attorney refer-
ral service or a legal aid office {listed in the phone

Despues de que la entreguen esta citacion judicial usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesta escrita a maquinag en esta corte.

Una carta o una llamada telefonica no le ofrecera
proteccion su repuesta escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que la corte escuche su caso.

Si usted no presenia su repuesfa a tiempo, puede perder
el caso, y le pueden quitar su salario, su dinero y otras cosas
de su propiedad sin aviso adicional por parte de fa corte.
Existen otros requisitos legales Puede que usted quiera
Hlamar a un abogado inmediatamente. Sf no conoce a un
abogado, puede llamar a un servicio de referencia de
abogados o a una oficing de ayuda legal {vea el directorio
telefonico).

book.}
CASE NUMBER. {Numerc de! Caso‘g_'(
The name and address of the court is: (Ef nombre y direceion de ia corte es) 1 O 2 1 {
SUPERIOR COURT OF CALIFORNIA ’

COUNTY OF SOLANO
Hall of Justice, 600 Union Ave.
Pairfield, CA 94533-6394

The name, address, and telephone number of plaintiff's attomey, or plaintiff without an attomey, is:
(E1 nombre, la direccion y el numero de telefono del abogado def demandante, o del demandante que no tiene abogado, es)

Hans W. Herb, Esq.
LAW OFFICES OF HANS W. HERB

50 Santa Rosa Ave., 5th Floor
Santa Rosa, CA 95404 (707) 576-0757
. nEC ¢ 8 100n
DATE: 0 281593 CHERLTS D, RAVET Cletk, by M. JACKSON , Deputy
(Facha) v (Actuario) (Delegaso)
— NQTICE TO THE PERSON SERVED: You are served

1. [ ] as an individual defendant.

3. [_] onbehalf of (specify):

[] cCP 416.10 (comporation)

[ ] cCP 416.20 (defunct corporation)

[ CCP 416.40 {association or partnership)
[_] other:

4.[ ] by personal delivery on {date):

under:

2. I::] as the person sued under the fictitious name of (specify):

{1 ccP 416.60 (miner)
[} CCP 416.70 (conservatee)
[} cCP 416.90 (individual)

Form Adopfed by Rute 982
Juticial Counct of Caliorma
ga2(a{9)[Rev lanuary 1 1984]

{See reverse for proof of Service)
SUMMONS

CCP 41220



CAL
(CITACIO

NOTICE TO DEFENDANT: (Aviso a Acusado)

GILBERT A. JENSEN; COUNTY OF ALAMEDA DISTRICT
ATTORNEY'S OFFICE; SAN FRANCISCO BAY REGIONAL
STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,

WATER QUALITY CONTROL BOARD;

inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le est,, demandando)
GREGORY J. GARCIA,

N JUDICIAL)

and BEATRICE S. GALLEGOS

O

FOR COURT L 55 CAL~ B
(SOLG PARA LS “F _A CCF™E; i

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewritten re-
sponse at this court.

A letter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case.

if you do not file your response on time, you may
lose the case, and your wages, money and pro-
perty may be taken without further waming from
the court.

There are other legal requirements. You may
want to call an attorney right away. if you do not
know an attorney, you may call an attomey refer-
ral service or a legal aid office (listed in the phone
book.)

Despues de que la enfreguen esta citacion judiciat usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesia escrita a maquina en esta corte.

Una carta o una llamada telefonica no fe ofrecera
proteccion su repuesta escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que la corle escuche sU ¢aso.

Si ysted no presenta su repuesta a tiempo, puede perder

el caso, y le pueden quitar su salario, su dinero y ofras cosas
de su propiedad sin aviso adicional por parte de la corte.
Existen otros requisites legales. Puede que usted quiera
liamar a un abogado inmediatamente. Si no conoce aun
abogado, puede Hlamar a un semvicio de referencia de
abagados ¢ a una oficina de ayuda fegal (vea el directorio
telefonico).

The name and address of the court is: (Ef nombre y direccion de la corte es}

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SOLANO

Hall of Justice, 600 Union Ave.
Fairfield, CA 94533-6394

CASE NUMBER. (Numero del Casa)

[ 002217

The name, address, and telephone number of ptaintiff's atiomey, or plaintiff without an atiomey, is:
{E! nombre, Ia direccion y el numero de telefono del abogadc del demandante, o del demandante que no tiene abogado, es )

Hans W. Herb, Esqg.

LAW QOFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Floor
Santa Rosa, CA 95404

(707) 576-0757

DATE:
{Fecha}

BEC 28 1993

CHARLES D. RAMEY o by

M. JACKSON . Deputy

{Delegado)

{Actuano)

[SEAL]

3. [} onbehalf of (specify):

under:

[__] other:

[] ccP 416.10 (comporation)
[ ] CCP 416.20 (defunct corporation)
[} ©CP 416.40 (association or partnership)

NOTICE TO THE PERSON SERVED: You are served
1. [} as an individual defendant.
2. [__] as the person sued under the fictitious name of (specify}:

[_] CCP 416.60 {minor)
] cCP 418.70 (conservatee)
[ ] cCP 416.90 (individual)

4.{ ] by personal delivery on {date):

Form Adopted by Rule 882
Judicial Council of California
582(2)(9)[Rev January 1. 1984]

{See reverse for proof of Service)
SUMMONS CEB

CCP 41220
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LAW OFFICES OF

HANS M. FERB

S0 santa Rosa Ave.,
Sth Floor

Santa Rosa, CA 95404

Hans W. Herb, Esg., SBN 136018
I.AW OFFICES OF HANS W. HERB

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, California 95404
(707) 576-0757

Attorneys for Plaintiffs
GREGORY J. GARCIA and
BEATRICE S. GALLEGOS

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SOLANO

GREGORY J. GARCIA, and
BEATRICE S. GALLEGOS,

Plaintiffs,
vs.

GILBERT A. JENSEN; COUNTY OF
ALAMEDA DISTRICT ATTORNEY'S
OFFICE; SAN FRANCISCO BAY
REGIONAL WATER QUALITY CONTROL
BOARD; STATE WATER RESOURCES
CONTROIL BOARD; DOES 1 through
100, inclusive,

Defendants.

B e il i i i i i

Plaintiffs allege as follows:
THE PARTIES
1. Plaintiff, Gregory J. Garcia (“GARCIA"), is and was

at all times relevant to this matter a resident of Solano

County, California.

CHADLIC . RANIEY
M. JAZRSUY

1002217

COMPLAINT FOR INJUNCTION;
DECLARATORY RELIEF AND DAMAGES

CASE NO.




L AW OFFICES OF
HARS W, HERB
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28

50 santa Rosa Ave.,

5th Floor

Santa Rosa, CA 95404

2. Plaintiff, Beatrice S. Gallegos ("GALLEGOS"), 1is,
and was at all times relevant to this matter, a resident of
Fresn6 County, California.

3. The acts alleged herein occurred, in part, in Soland
County, California.

4, Defendant Gilbert A. Jensen (hereinafter "JENSEN")
is, on information and belief, an attorney duly licensed to
practice law in the State of California. Although JENSEN has
purported to represent the State Water Resources Control Board
and Regional Water Quality Control Board as well as other
regulatory agencies, on information and belief, JENSEN is an
assistant attorney at the County of Alameda District Attorney’s
office. Because it is unclear what capécity, if any, JENSEN is
involved in the matters alleged herein, he is named as an
individual defendant as well as an agent of any organization wha
ultimately takes responsibility for his conduct.

5. Alameda County is a duly authorized and existing
public corporation organized under California law. The District
Attorney’s Office is a subdivision of Alameda County.

6. The Regional Water Quality Control Board for the San
Francisco Bay Region (hereinafter "RWQCB") is a duly organized
political subdivision of the State of California. The RWQCB is
a subordinate agency of the State Water Resources Control Board.

7. The State Water Resources Control Board (hereinafter
“SWRCB") is a duly authorized and existing governmental entity
of the State of California. It is a part of the California

Environmental Protection Agency.

-2 -




LAY OFFICES OF
HANS W. HERB

10
11
12
13
14
15
16
17
is
19
20
21
22
23
24
25
26
27

28

50 Santa Rosa Ave.,

Sth Floor

Santa Rosa, CA 95404

GENERAL ALLEGATIONS

8. In 1961, Joseph R. Garcia died in Alameda County,
california. In December of 1962, his estate was distributed.
Among the items in his estate was the piece of property located
at 16035 E. 1l4th Street in San Leandro, California (the
“property"). At that time, the property was improved by &
service station operated by the Seaside 0il Company of Santa
Barbara, California.

g. In accordance with Joe Garcia‘s wishes, his son,
plaintiff herein, Gregory J. GARCIA, received a 50% interest in
the property to be held in trust until he reached the age of
majority. The remaining 50% was deeded by the court to Joe
Garcia’s widow and plaintiff herein, Beafrice S. GALLEGOS.

10. At no time did either of the plaintiffs have any
operational control over the service station or the equipment on
the property. Instead, the plaintiffs simply acted as passive
landlords for the piece of property they inherited.

11. 1In 1974, after Gregory J. GARCIA returned from
military service in Vietnam, the trust administered for him by
his mother deeded him the property. It was later disposed of by
sale,

12. 1In 1979, Jerry Petsas and Mary Petsas (hereinafter
referred to as "Petsases"), purchased the property and all the
service station equipment from the plaintiffs. The Petsases
purchased the property "as—is* and without any right of recourss

against the plaintiffs.




LAY OFFICES OF
HANS W. HERB

10
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50 Santa Rosa Ave.,

Sth Floor

ganta Rosa, CA 95404

13. At the time the property was sold to the Petsases,
the underground storage tanks, pumps and all service station
equiﬁment at the San Leandro property were in good working
condition. The property was leased and the improvements were
being used by the tenants who were operating an auntomobile
repair business on the property.

14. At no time were there ever any improper or illegal
spills, leaks, discharges, oOr releases of petroleum products
known to plaintiffs. In fact, the equipment was sold as-is at
the demand of the purchasers, not the sellers. The property was
discounted substantially by .the sellers to satisfy the as-is
clause.

15. 1In 1983, the State of California first enacted
requirements for the permitting of underground storage tanks.
In accordance with the requirements of the State permitting
statutes, the Petsases apparently notified the appropriate
permitting agency of the presence of the underground storage
tanks on their property. After receiving several extensions of
time within which to comply with the permit requirements or
remove the tanks, the Petsases were ordered by Alameda County to
have the tanks removed. According the public records, this took
place beginning in 1985. The Petsases took no action to remove
the tanks for several more years.

16. In 1991, the Petsases finally removed the
underground storage tanks from their property pursuant to Orderd

issued by various regulatory and permitting agencies. When the




LAW OFFICES OF
HANS W. HERB
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50 Santa Rosa Ave.,

Sth Floor

Santa Rosa, CA 95404

tanks were removed, trace amounts of contamination were
apparently detected in the soil and groundwater at the site.

‘ 17. From information gathered from public records,
plaintiffs are informed and helijieve that in 1991, the Petsases
became subject to local agency oversight by the Alameda County
HJealthcare Services Agency (hereinafter referred to as "ACHSA").
The ACHSA operates as a "deputy" water board pursuant to a
contract with the SWRCB.

18. Under the terms of the ACHSA's oversight contract,
the Petsases were to be provided with assistance and advice from
ACHSA in dealing with their contamination problem. In exchange
for paying the SWRCB a service charge of approximately $125 per
hour, the Petsases were to be assisted by the ACHSA in cleanup
of the unauthorized releases at the site.

19. Unfortunately, the expert advice offered by the
ACHSA apparently turned out to be incorrect. As a result, on
information and belief, the Petsases were required to expend
tens of thousands of dollars frivolously while the toxic problen
at the site, to the extent it existed, was not being addressed.

20. On information and belief, after beconing
financially destitute due to the advice provided by the ACHSA,
the Petsases sought to bring in other potentially responsible
parties to assist them with the high cost of dealing with the
cleanup requirements.

21. On information and belief; in accordance with
instructions from the ACHSA, the Petsases requested that

plaintiffs be named as "responsible parties” for the cleanup of




LAW OFFICES OF
HANS W. HERB
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50 santa Rosa Ave.,

Sth Floor

Santa Rosa, CA 95404

the San Leandro site. This was based on the ACHSA’s erroneous
belief that all operators and owners of an underground storage
tank ére responsible for the cleanup of any contamination
discovered once the tank is removed.

22. As a result of the request by the Petsases, the
ACHESA, by letter dated March 2, 1993, informed plaintiffs that
the ACHSA had declared them to be responsible parties in
connection with the property.

23. 1In the time provided by statute, and in accordance
with California Health and Safety Code §25297.1(d)(3) and (h),
as well as Health and Safety Code §§25299.37(c) and (d),
plaintiffs filed a proper appeal to the SWRCB, objecting to the
requirement that they participate in the investigation and
cleanup at the San Leandro property.

24. While the petition was pending before the SWRCB,
defendant JENSEN appointed himself as a hearing officer and
conducted what he termed a “Pre-enforcement Review Panel."

Also present at the review panel were members of the ACHSA and 4
staff employee of the RWQCB.

25. At the end of the "hearing", which plaintiffs were
not present at, JENSEN announced that plaintiffs were
responsible parties for the cleanup of this site.

26. Upon receiving information that JENSEN had
determined that plaintiffs were responsible parties at the site,
plaintiffs, through their attorneys, contacted the SWRCB to
inguire as to how to proceed in order to aveid inconsistant

adjudications. The SWRCB, via letters and verbal
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S0 Santa Rosa Ave.,

Sth Floor

Santa Rosa, CA 95404

communications, indicated that the matter was still pending
before the SWRCB. Further, the SWRCB advised plaintiffs that
JENSE& was neither authorized to represent the SWRCB, nor did
the State approve of his conduct in holding illegal hearings in
which he appointed hinself a hearing officer. 1In addition, the
State Board advised that the issue of plaintiff’s liability for
the cleanup at the site would be presented to the State Board
for review and that any determination of JENSEN was null and
void.

27. Subsequently, plaintiffs received yet another
directive, this one from the executive officer of the Bay Area
RWQCB, again ordering the plaintiffs to participate in the
cleanup at the San Leandro property. Plaintiffs timely appealed
that decision to the SWRCB and, in accordance with local
practice, appealed to the executive officer of the RWQCB to have
a full hearing on the issue. The hope was to resolve the
conflict informally since three appeals were already pending.

28. On December 20, 1993, plaintiffs received a letter
from the Mr. JENSEN regarding his position on these various
cleanup orders and their appeals. In Mr. JENSEN's letter, Mr.
JENSEN implied that he was not bound by the decisions of either
the SWRCB or the RWQCB and that he was going to exercise his
independent judgment, outside of the legal and statutory
process, to determine how to proceed with various sanctions

against plaintiffs.
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29, According to defendant JENSEN, these sanctions
include fines of up to $1000 per day for each day plaintiffs
failéd to comply with defendant JENSEN’'s directives.

30, At this point, plaintiffs are left in a quandary.
They have purportedly been named as responsible parties by no
less than three agencies and/or organizations (the ACHSA, the
RWOCB and the Alameda County District Attorney’s Office). At
the same time, appeals have been filed, as required by statute,
of the decision of these entities in naming petitioners as
responsible parties, Nevertheless, despite the fact that
appeals are pending, defendant JENSEN, of his own volition,
apparently contends that the appeals do not bind him and that he
alone can make an independent decision,-outside of the statutory
process, to sanction the plaintiffs.

31. Plaintiffs have repeatedly attempted to establish
communications with the Alameda County District Attorney’s
Office to resolve the issues in this matter. JENSEN has refused
to return any phone calls or to substantively answer any letters
concerning this matter.

32. Although the Alameda County Board of Supervisors,
the Bay Area RWQCB and the SWRCB have all attempted to work, in
good faith, to resolve this matter, the ultimate ability of
those agencies to affect a proper resolution depends on being
able to properly control and restrain defendant JENSEN. Under
such circumstances, any settlement with the legally authorized

agencies would be meaningless since, according to defendant
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JENSEN, he has the power to ultimately overrule any decision of
any of the agencies.

| 33. Under California Code of Civil Procedure §1021.5,
plaintiffs are entitled to recover attorneys’ fees for acting in
the public interest. Plaintiffs base their claim to attorneys’
fees in this case on at least three separate and independent
grounds. First, the actions of JENSEN, as a representative of
the Alameda County District Attorney's Office, threatens to harnm
the environment by diverting resources from the cleanup of
environmental contamination instead to finance litigation and
attorneys’ fees to the detriment of the people of the State of
California. Second, despite acknowledging the fact that its
conduct is without legal authority, the Alameda County District
Attorney'’'s Office has continued to proceed with its claims
against the plaintiffs. Third, plaintiffs are entitled, if they
so choose, to damages under U.S.C. 1983. Because plaintiffs
believe they will prove that this same improper conduct has
happened to others, they request reasonable attorneys’ fees for
abating this illegal practice as a private attorney general.

FIRST CAUSE OF ACTION

(Declaratory Relief)

34, Plaintiffs refer to each and every paragraph set
forth in the preceding allegations and incorporate those
paragraphs as though set forth in full in this cause of action.

35. Plaintiffs allege that an actual and present
coniroversy now exists between plaintiffs and defendants in thay

plaintiffs contend that they have a right to seek redress of thd
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erroneous decisions of the ACHSA and the Bay Area RWQCB. The
defendants, dispute these contentions, and contend that
plaintiffs have no rights of appeal and that JENSEN, either
individually or as an agent of the District Attorney’s Office,
is not bound by the statutory or decisional law of the State of
California.

36. As a result of the foregoing, plaintiffs request a
declaration of their rights pursuant to §1060 of the Code of
Civil Procedure and §11350(a) of the Government Code.

WHEREFORE, plaintiff prays for judgment as follows:

(a) For an injunction restraining defendant JENSEN from
illegally interfering with the exercise of due process rights by
the plaintiffs;

(b) For a declaratory judgment that plaintiffs are
entitled to due process under the local oversight program
contract;

(¢) For a declaratory judgment that plaintiffs are
entitled to due process under the Water Code;

(d) For attorneys’ fees pursuant to C.C.P. §1021.5;

(e) For such other and further relief as the Court rules
is just and proper.

DATED: December';LE;, 1993 Respectfully submitted,
LAW OFFICES~OF HANS W)} HERB

BY: C%Zi// ——
HANS W. HERB
Attorney for Plaintiffs
GREGORY J. GARCIA and

BEATRICE S, GALLEGOS
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STATE OF CALIFORNIA PETE WILSON /Governos

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOAR&':HM_“ o

SAN FRAMCISCO BAY REGION

2101 WEBSTER STREET, SUITE 500

OAKLAND, CA 94612 APR 251
(510) 2861255

>

Diragtor of rvanmental Heaith

January 6, \y ’r\E)
File.ézaazﬂe\gﬁ%?(z.r)
WE @V\’L\d W
v Og’\‘i
Hans W. Herb
Attorney At Law

50 Santa Rosa Ave., Fifth Floor
Santa Rosa, CA 95404

SUBJECT: 16035 East l4th Street, Oakland, California

D LeondasD
Dear Mr. Herb:

This letter is written as follow-up to this Regional Board’'s staff request
for a technical report under Sectiom 13267 (b) of the California Water Code
for the subject site dated September 27, 1993. This letter required your
clients, Gallegos and Garcia, as well as the Petsas', as dischargers under
the California Water Code, to comply with the technical report request by
December 27, 1993. My understanding is that there has been no substantative
attempt towards compliance with this technical report request. Therefore,
all of the above named dischargers are in violation of the California Water
Code and subject to civil penalties per Section 13268.

This Regional Board staff has received numerous letters relative to this
site from you addressed to Alameda County officials, who work in
cooperation with this Board on the leaking underground storage tank (UST)

. program. The non-compliance with the requirements of the UST program for
this site resulted in referral of the subject site to this Board for
appropriate follow-up enforcement action. Hence, the issuance of the
previously discussed "13267 letter”. For your information, referral of
cases to this Board is contained in the Local Oversight Program {LOFP)
contract between Alameda County and the State Water Resources Control
Board. No meeting, hearing or other procedure currently exists for this
activity. You have written about the "Pre-EnforcementHearing Panel"
conducted by Alameda County on this matter. This Panel was created by my
staff and Alameda County staff as a method to allow for responsible parties
to show why a pending referral should not occur. These panels are simply
meetings, a chance to have Regional Board staff involved prior to any
referral, and thus I do not believe any special procedures should be
established. You have continually referred to these meetings as criminal
proceedings without due process. Our intent in creating and supporting this
Panel program is to provide one additional chance to resolve these matters at
the LOP level, prior to entering the Water Board enforcement process.



You have indicated in your letters that the naming of your clients as
responsible parties was not a proper action in this Board's 13267 letter of
September 27, 1993. I made this decision based upon the evidence which I
and staff reviewed. You have the right to appeal to the State Board both
the local agency decision, as well as my decision to name your clients

as dischargers, which I understand that you have done. Please understand
that an appeal of the Regional Board's action to the State Board does not
"stay" the action. However, in the interest of fairness, and in providing
complete communication on this matter, I will not initiate enforcement
action against the dischargers for 30 days allowing your clients and the
other named dischargers another opportunity to discuss the case with my staff,
Of course, Alameda County staff will be invited to attend the meeting.

Please contact Lester Feldman of my staff at (510) 286-1332 to arrange a
meeting.

/L,,'/C -
Stéven R. Ritchie,
Executive Officer

o
-

V4

cc: Mark B. Johnson, attorney for Petsas'
Ed Howell, Alameda County LOP
Gil Jensen, Alameda County DA’'s Office
Mike Harper, State Water Resources Control Board, LOP Manager
William Attwater, Esq., SWRCB
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Gilbert A. Jensen, Esg.

Senior Deputy District Attorney

ALAMEDA COUNTY DISTRICT ATTORNEY’S OFFICE
7677 Gakport Si., Ste. 400

QOakland, CA 94621

Mr. Edgar Howell

ALAMEDA COUNTY HEALTH CARE SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM

80 Swan Way, RM 200

Qakland, CA 94621

Mr. Steven R, Richie

Mz, Lester Feldman

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
San Francisco Bay Region

2101 Webster St., Ste. 500

Oakland, CA 94612

William Afttwater, Esq.

Theodore A. Cobb, Esq.

STATE WATER RESOURCES CONTROL BOARD
P.O. Box 100

Sacramento, CA 95812-0100

Re: Garcia/Gallegos _v. Gilbert Jensen; Alameda County; SWRCB;
BARWQCB: et al.
Solane County Superior Court Case No.: L223317
Our File No. 01-126-01

Gentlemen:

The purpose of this letter is to update you on the status of this lawsuit.

First, we were encouraged recently when we were informed that we were going to be
provided with an opportunity to meet with the Regional Water Quality Control Board to
dispute -the erroneous finding of our clients’ liability by the Alameda Local Oversight
Program. While I was unable to attend the Jamuary 26, 1994 mecting at the Bay Area



Gilbert A. Jensen, Esq.
Mr. Edgar Howell

Mr. Steven R. Richie
Mr. Lester Feldman
William Attwater, Esq.
Theodore A. Cobb, Esq.
February 2, 1994

Page 2

Regional Water Quality Control Board (due to an unexpected emergency), I understand the
meeting was productive.

Specifically, I understand the Garcia/Gallegos petitioners were able to provide the
Regional Board with a declaration indicating that the tanks had been in operation since
they sold the site almast two decades ago. There is no dispute that the Petsases (the current
property owners) were the "owners" of the tanks pursuant to Health & Safety Code
§25299.20. They provided documents confirming the fact that they purchased the tanks
when they purchased the property. The only remaining issue was whether the tank had
been operated since the Garcias and Gallegos had sold the property. With this issue finally
put to rest, we hope that everyone will realize there is no basis, under current law, to have
our clients held liable. Again, it is worthy of sote that our clients -are not alleged to have
caused or permitted any discharges at the site. In fact, the evidence is uncontroverted that
neither Mr. Garcia nor Mrs. Gallegos had anything to do with the operation of the site. The
sole basis to attempl to hold them responsible was that they were in the chain of title and

were erroneously assumed to be strictly liable.

I have also been informed that a formal decision from the Regional or State Board
may be forthcoming. Presumably before any formal decision is issued, there will have to be

some opportunity to be heard.!

Although I am disappointed that it took this level of action to canse changes to
occur, I am greatly encouraged by the progress that has been made in this matter. Further, I
understand even more positive changes will be forthcoming.

Finally, we have repeatedly stressed that it is not our desire to emgage im litigation if
voluntary compliance can be obtained. Oge of the true travesties of the current system is
that it encourages so much litigation. We have long advocated the use of science and
common sense rather than the legal process to resolve disputes of this nature.

Further, we are encouraged that attention is finally being focused on the true issues.
That is, we are concerning oursclves with how to actually implement cleannp rather than
how we can point more fingers. It is no secret that neither the current property owners, the

.

i 1; the Board is inclined to remove petitioners from the order, petitioners will almost
certainly waive any right to a hearing.
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Petsases, nor our clients, a permanently disabled Vietnam veteran and an elderly widow on
social security have the financial resources to address this problem even if their liability
was ultimately established. Threatening someone with fines and penalties of $10,000 a day
when they do not have the money to perform the cleanup in the first place is highly
counterproductive. Further, the only thing these threats do is force people to spend their
last few dollars defending themselves rather than addressing the concerns of the

environment.

Based on the good progress that has been made thus far and the prudent exercise of
restraint by all parties, I believe we are finally on the right course. Hence, true to our word
of putting the environment before the lawyers, we intend to hold off on serving our
lawsuit. Ijg%r,this does not mean, nor should it be construed to mean, that we will not

aggressively assert our rights in the future should compliance not be mainfained. It simply

means we want to see the effort, energy and focus put on the enviromment not on the

attorneys.

We will keep you informed of our progress and hope to be able to report a positive
resolution of this matter shortly. Meanwhile, if you have any questions, please feel free to
contact me at (800) 767-9562.

Very truly yours,
LAW OFFICES OF

Bans W. Her

HWH/tcf

cc: Mr. Gregory J. Garcia
Mrs. Beatrice S. Gallegos
Interested Party Mailing List
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INTERESTED PARTY MAILING LIST

Mary Petsas

¢/o Mark Joknson

ITO AND JOHNSON

220 Montgomery St. Suite 1500
San Francisco, CA 94104-9736

CALIFORNIA ENVIRONMENTAL
INSIDER

P.O. Box 884973

San Francisco, CA 94188-4973

CALIFORNIA ENVIRONMENTAL
LAW REPORTER

136 Carlin Road

Conklin, NY 13748-1531

BNA TOXIC LAW REFORTER
1231 25th Street, N.W.
Washington, D.C. 20037

THE DAILY JOQURNAL
1390 Market St., Suite 1210
San Francisco, CA 94102

THE RECORDER
625 Polk St., Suite 500
San Francisco, CA 94123
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Gilbert A. Jensen, Esq. HAHS W, HERB
Senior Deputy District Attormey
ALAMEDA COUNTY DISTRICY
ATTORNEY'S OFFICE
7677 Oakport St., Suite 400
Qakland, California 94612
Mr. Edgar Howell YIA FACSIMILE AND
ALAMEDA COUNTY HEAILTH CARE 1.5, MAIL TO ALL
SERVICES AGENCY
Hazardous Materials Program
80 Swan Way, Room 200

Oakland, Califorpia 94621

Mr, Steven R. Richie

Mr, Lester Feldman

CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD

2101 Webster St., Suite 500

QCakiand, Californiz 94612

William Attwater, Esq.

Theodore A. Cobb, Bsq.

STATE WATER RESOURCES CONTROL BOARD
P. £3. Box 1£X)

Sacramento, California 95812-0100

BARWOQCE, et al,
Solano County Superior Court Case No.: L002217
Our File No.: 01-126-01

CGenilemen:

I am writing this letter to correct a misstatement contained in my previous
correspondence of February 2, 1994, Specifically, although T referred to a declaration which
T snderstood had been provided to the Regional Water Quality Control Board at a receat
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meeting, I now understand ao such declaration was provided. However, I am providing a
copy of the declaration with this lefter.

As you will recall, this matter arises out of a request by the Alameda County
Health Care Services Agency and the Regional Water Quality Coatrol Board that our clients
Gregg Garcia and Beatrice Gallegos, a permanenily disabled Vietnam veteran and his AoeS
widowed mother who it on Social Security, pay for the cleanup from an underground storage W ~F T
tak located in San Leandro, California. The purported basis for seeking to hold our clients ot 7’”‘

responsible was the erroneous belief that the tank was not operated after our clients sold the '{ o 59"‘2

property two decades ago. Howevet, as laration demonstrates, the tnk and gas ¢ v lo 5’
pumps wére in a safe operating condition in 1983‘ ~- four years after the Garcia/Gallegos M’*‘”’l T; ,ﬁ,
petmonm were involved at the site. ~ Lorein 10* A
UJZIQ_ (,,%if

Given this information, we believe the legal assertions in our lettet to be sound &~ "ﬁ‘ﬁg&&,

{i.e., that petitioners camnot be held responsible under existing Water Board law sbsent some ’ﬂﬁ;&, {ged
demonstrable evidence that they were owners or operators at the time contamination was “;,, sab22
discovered). Further, ¥ believe this action to be consistent with recent guidelines promulgated »Fad% oe v

by the State Board concersiing who shouwld be named as responsible parties. “ } «

I, again, wish to apologize for the misstatement in my letter and any hardship 34"; 28
which resuited therefrom. As most of you have been informed, at the time my letier was ’éﬂg;:w e &
drafted, T was operating under the assumption that William Hand had provided the documents ' y7g 77
to the Regional Board as he had been instructed. Unfortunately, he apparently did mot. For
what it’s worth, appropriate disciptinary action bas been taken with regard to Mr. Hand's

‘malfeasance.
I vou have any comments or guestions, please feel free 1o contact me.
Very truly yours,
Wﬁi W. HERB
Hans W. H
BWH/ach
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STATEMENT OF WILLIAM GRITZUK
SAN LESNDRO CALIF.”R
*R

Az far back as early 1972 I had wa

nted to establish my retail

uzed car sales business at the corner cof E. 14th 5t and Ashland

Ave. in San Leandro, ¢Calif. I h
operating continuously as a gasoll
the service station had been there
or under Seaside Q©il Cosmpany. La
-« . pelocate wy business, Eo in Sept 197

ad seen the corner property
ne service station. I Kknew
several years operated by
ter in 1972 I knew I had to
2 I approached the latd owneér

Mrs. Beatrice Gallegog an ;& husband Bernard Gallegos about

leasing the service station proper
cars.

I rexember Saside 0il Co. occupled t

ty for retail sales of used

he property for several years

and operated in sales of gasoline and petroleun products either

directly or under sub-tenents.

When I took over the station on Sept. 15, 1972 it had been rented
and occupied less than one year by tuo partners naped Thorpe and
Phiffer. They sold gasoline and petroleum products and repaired

Volkswagen automobiles. About two
lefl one of the partners (M.

or three monthe after they
Thorpe} returped sand removed

about 5@ gallons of gasoline from the tanks and took it with him.
T did not buy at wholesale mor sell at retail or otherwise any
gasoline and petroleum products. My principle and only business

interestes was sales of used cars.

I remained tenent of Mrs. Gallegos
Sept. 1972 until after sale of the

__continued ag tenent under owpership
until May or June 1983,

and her son Gregg Garcia from
property on April 3, 1879. I
of Mr. Jerry and Mary Petsas

From my experiences around and on the service station property I

Enigi that the underground tanks and

the gasoline pulps wWere in

gafe operating ¢onditions. Never in all the years did T receive
7 hear of &ny infor@ation, news, report or even apn inkling of
dangerous or pollution discharge from the vnderground tanks.

I will testify about the safe comditions of the tankz and pumps.

Thiz statement is made as to the information therein to the best
knowlege and recollection of the undersigned.

signed Welte Sn Lo d
Date January 14, 1994
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State of California )

)
County of Alameda )

on Jamuary 14, 1994 before me, the undersigned notary
public, personally appeared William Gritauk ____ pers?nally
known to me =OR~ _X _ proved to me on the basis of satisfactory
cvidence to be the person(s) whose namz(s) is/are subscribed to
the within instrument and acknowledged to neé that he/she/they
executed the same in his/her/their Suthorized capacity(ies), and
that by his/her/their signature(s) on the instrument the
person{s), or the entity upon pehalf of which the person{s}
acted, executed the instrument.

WITHNESS my hand and official seal.

PP e S /g e
| ; D w‘:ﬂrx ?EZ‘ES (;-t‘—{g.fz‘.-'ﬁ’f_- afrt ,,J} T {’j( 4
- 2Usty : T
Rlamodu County, Callfornls Signature of Notary

22 Wy commission expites June 12, 1595 5
LN (TELTE o G e T T el N TP e T 1 ]
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Santa Rosa, California 95404 o 97 zovionmental dealth
Arizona (707) 576-0757

California Telecopier:
Washington April 1, 1994 (707} 575-0364
HANS W. HERB

All Parties on Attached List

Re: Your File Nos.: 01-01164 and 02-1937
Site: 16035 Bast 14th St., San Leandro, CA
Qur Clients: Beatrice S. Gallegos and Gregory J. Garcia
Qur File No.: 01-126-01
Solane County Superior Court Case No.: L002217

Ladies and Gentlemen:

I am pleased to report that we continue to be making progress in this matier. Despite
threats of unwarranted intervention by the Alameda County District Attorney’s office, we
have been able to voluntary restrain it without proceeding with our litigation. We consider
this to be a very positive and important step.

In our view, attention is best focused now on how to cleanup the site, not how the
lawyers can clean up. By directing our efforts away from the legal process and toward the
cleanup, all of society is better off.

In light of the foregoing, our client has authorized us to dismiss, without prejundice,
our lawsuit against the Alameda County District Attorney’s office, the State and Regional
Water Quality Control Boards, and Mr. Jensen personally. However, we would like to make

one point abundantly clear. By making this accommodation, we are in no way relieving any
of the defendants, or potential defendants, of any liability nor are we dropping anmy of our
claims. We simply want to be true to our word and focus our efforts and emergy on cleanup,
not on lawyering.

However, if voluntary compliance is not maintained, or if circumstances change, we
stand ready, willing and able to immediately refile our lawsunit. Should that become
necessary, we will ask for significantly more relief including substantial damages, as well as
court-ordered sanctions. We will also seek to recover our attorney’s fees, costs and other
expenses.



All Parties on Attached List
April 1, 1994
Page 2

The foregoing reminder is not meant to threaten or inflame matters. On the
contrary, we want to keep things calm now that we have established a level of control.
Further, we want to continue a mutually acceptable and amiable working relationship. Our
goal is to protect the environment and to proceed with the cleanup., We anticipate that once
funding becomes available from the State Underground Storage Tank Cleanup Fuud, this
entire problem will go away.

Should you have any questions, please feel free to contact me.

Very truly yours,
LAW OFFICES OF HANS W. HERB

s p

/ é\ )

\r
Ve

Hans W.Herb ~

HWH/tcf



INTERESTED PARTY MAILING LIST

Mr. Edgar Howell

HEALTH CARE SERVICES AGENCY
OF ALAMEDA COUNTY

HAZARDOUS MATERIALS PROGRAM
80 Swan Way, RM 200

QOakland, CA 94621

Steven R. Richie

Lester Feldman
CALIFORNIA RWQCB
San Francisco Bay Region
2101 Webster St., Ste. 500
Qakland, CA 94612

William Attwater, Esq.

Mr, Theodore A. Cobb

STATE WATER RESOURCE
CONTROL BOARD

P.O. Box 100

Sacramento, CA 95812-0100

Gilbert A. Jensen, Esq.
District Attorney’s Office
COUNTY OF ALAMEDA
1225 Fallon #1060
Oazkland, CA 94612
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Hans W. Herb, Esqg.

LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Floor
Santa Rosa, CA 95404

(707} 576-0757

Attomey(s) for Plalntlffs ..............................................
.............. Superior .ot OF CALIFORNIA, COUNTY OF..S01800

(SUPERIOR, MUNICIPAL, or JUSTICE)

-------------------------------------------------------------------------------------------------------------------------------------------

Plaintiff(s): CASENUMBERLQQ02217
Greqgory J. Garcia, and Beatrice
S. Gallegos REQUEST FOR DISMISSAL
TYPE OF ACTION
Defendant(s): [:] Personal Injury, Property Damage and Wrongful Death:
Gilbert A. Jensen, et al. [ Motor Vehicle | Other
[ ] Domestic Relations [ _| Eminent Domain
{Abbreviated Title) Other: {Specify) In] unCtlon' ........................ J—

Declaratory Relief

TO THE CLERK: Please dismiss this action as follows: {Check applicable boxes.}

1. ] with prejudice Without prejudice

2. Entire action [} Complaint only [] Petition only [ ] Cross-comptaint only
[ ] other: (Specify)*

DAtEA: cueivminerenemiirere i iraranesesetitnasasnststinatnnn s on s s i b s s O su s ranaanay

Rl s +
) Plaint¥ffs
«If dismissal requested is of specified parties only, of specified ALOMEY(8) fOr ccriiicenarmrrsrssimarmannenaas hevmemassrssiseesessiertinearaneantaranyaranernave

causes of action only o of specified cross-complaints only. so
state and identify the parfies, causes of action or cross—-complaints Hans W. Herb
to be discussed. (Type or print attomey{s) name{s))

TO THE CLERK: Consent to the above dismissal is hereby given. **

Dated:
«+When a cross-comptaint {or Response (Marriage) seeking affirna- AHOmey{S) fOr cummiminasarnsuanns sesencasiermsanearan .
tive relief) is on file, the attomey(s} for the cross-complainant
{respondent) must sign this consent when required by CCP
581(1). (2) or (5). {Type or prnt attorney(s) name(s)}

{To be completed by clark)

[T} oismissal entered as requested 0N wuamrsemssersessmsrasens

D Dismissal entered on as to only.
[:] Dismissal not entered as requested for the following reason(s), and attomey(s) nofified on

. Clerk

DR1ET veseesssactrenesesimumrassassorsans By . Deputy

CCPSAY, elcy
_ Fom Adopled by Rule 982 of P IEOT AP RICRICS AL Cal. Rules of Court



SUPERIOR COURT OF CALIFORNIA, COUNTY OF SOLANO
600 UNION AVENUE, FAIRFIELD, CA 94533

PLAINTIFF:

e, T . 1002217

CASE NO.

DEFENDART: // /,

V/ u// - NOTICE OF STATUS CONFERENCE
Wﬁ‘%‘“)’”épﬂ' [/t;ﬂf (1™ [1__
ya

Pursuant To focat rules and by order of this couri, This matter has been caliendarad for
Status Conference:

ote: _4/35; / 7Y
e 7208 AA. ot 3

THE OBLIGATIONS OF COUNSEL, OR ANY PARTY NOT REPRESENTE
CONFERENCE ONE AND STATUS CONFERENCE TWO ARE AS FOLLOW:

1) Plaintiff shall serve a copy of Notice of Staf
with the complaint. \

2) Any party serving a cross-complaint shall ser
Conference One on each cross-defendant with il

//:E?iﬂ/

3} Any cross-complaint served after Status Confe (i—/4/
Notice of Status Conference Two served with i

4) A Status Conference One Report shall be filed
parties by each counsel by the 7th calendar d
Conference One.

5} At Status Conference One the court shall info
place for Status Conference Two and shall mak . .
expected that counsel will accomplish in regard to the case before the filing ot
the Status Conference Two Report for Status Conference Two.

6) Each counsel shall complete, file and serve on all parties a completed Status
Conference Two Report by the 7th calendar day before the date set for Status
Conference Two.

7) At any Status Conference, counsel shall be completely aware of all procedural,
factual, and legal aspects of the case, and have full authority to discuss and
resolve any issues that arise at the conference, including settlement of the
case.

8) The court may impose sanctions in the event that a Status Conference Report is
not timely filed and/or served, or is not fully completed, or; the requirements
of #7, above, are not met.

COUNSEL

Form #900 (6/92)

ARE OBLIGATED TO REVIEW AND COMPLY WITH LOCAL RULES REGARDING CIVIi [ITIGATION.

* * % * %

NOTICE OF STATUS CONFERENCE



SUMMONS
(CITACION JUDICIAL)
NOTICE TO DEFENDANT: (Avisc a Acusado)
GILBERT A. JENSEN; COUNTY OF ALAMEDA DISTRICT
ATTORNEY'S OFFICE; SAN FRANCISCO BAY REGIONAL

WATER QUALITY CONTROL BOARD; STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,

FOR COURT USE ONLY
{SOLO PARA US0 DE LA CORTE)

inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le est,, demandando)

GREGORY J. GARCIA, and BEATRICE S. GALLEGOS

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewritien re-
sponse at this court.

A letter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case.

if you do neot file your response on time, you may
lose the case, and your wages, money and pro-
perly may be taken without further warning from
the court.

There are other legal requirements. You may
want to call an atiomey tight away. If you do not
know an attorney, you may call an attorney refer-
ral service or a legal aid office (listed in the phone
book.)

Despues de que la entreguen esta citacion judicial usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesta escrita a maquina en esta corte.

Una carta ¢ una flamada felefonica no le ofrecera
proteccion su repuesta escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que (a3 corte escuche su caso.

Si usted no presenta su repuesta a tiempo, puede perder
el caso, y le pueden qguitar su salario, su dinero y otras cosas
de su propiedad sin aviso adicional por parte de la corte.
Existen otros requisiios legales. Puede que usted quiera
Hlamar a un abogado inmediatamente. 5i no conoce a un
abogado, puede Namar a un servicio de referencia de
abogados o a una oficina de ayuda legal (vea el directorio
telefonico),

The name and address of the court is: (Ef nombre y direccion de la corte es)

SUPERICR COURT OF CALIFORNIA
COUNTY OF SOLANO

Hall of Justice, 600 Union Ave.
Fairfield, CA 94533-6394

CASE NUMBER {Numero del Caso)

{ C02217

The name, address, and {elephone number of plaintiff's attomney, or plaintiff without an attomey, is:
(Ei nombre, la direccion y el numero de telefone del abogado del demandante, ¢ del demandarite que no tiene abogado, es)

Hans W. Herb, Esqg.

LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Floor
Santa Rosa, CA 95404

(707) 576-0757

DATE:

{Fecha)

CHARLES D. RAMEY

(Actyarioc} W

. Deputy
{Detegado}

BEC 281993

e b ey

3. [ ] onbehalf of (specify):

under:

[ other:

Al
A it 50 s
Jtirigg -*. 1. [_] as an individua! defendant.
X s L N1 R T, e
NN,
»}\‘-‘\i’ -, E:"Et : :",‘::.:" \
AR AT

[ ] ccP 418.10 (comporation)
[[] ccP 416.20 (defunct corporation)
[} cCP 416.40 (association or parinership)

NOTICE TO THE PERSON SERVED: You are seived

2. [:l as the person sued under the fictitious name of (specify):

{7} cCP 416.80 {minor)
[_] ¢CP 416.70 (conservatee)
[} cCP 416.90 {individual)

4.1 ] by personal delivery on (date):

Form Adopted by Rule 382
Judicial Council of Califomia
g82(a)(9){Rev. January 1 1984]

{See reverse for proof of Service)
SUMMONS CEB

CCP 41220



SURMONS
(CITACION JUDICIAL)

NOTICE TO DEFENDANT: (Aviso a Acusado)

GILBERT A. JENSEN; COUNTY OF ALAMEDA DISTRICT
ATTORNEY'S OFFICE; SAN FRANCISCO BAY REGIONAL
WATER QUALITY CONTROL BOARD; STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,
inclusive.

FOR COURT USE ONLY
{SOL.C PARA USQ DE LACORTE)

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le est,, demandando)
GREGORY J. GARCIA, and BEATRICE S. GALLEGOS

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewritten re-
sponse at this court.

A letter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case.

Despues de que la entreguen esta citacion judicial usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesta escrita a maquina en esta corte.

Una carta o una llamada telefonica no le ofrecera
proteccion su repuesta escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted

) . quiere que la corte escuche su caso.
It you do not file your response on time, you may

lose the case, and your wages, soney and pro-
perty may be taken without further warning from
the court.

There are other legal requirements. You may
want to call an attorney right away. If you do not
know an attorney, you may call an attorney refer-
ral service or a legal &id office {listed in the phone
book.}

Si usted no presenta su repuesta a tiempo, puede perder

el caso, y le pueden quitar su salario, su dinero y otras cosas
de su propiedad sin aviso adicional por parte de la corte.
Existen otros requisitos legales. Puede que usted quiera
Hlamar a un abogado inmediatamente. Si no conoce a tin
abogado, puede Hlamar a un servicio de referencia de
abogados o a una oficina de ayuda legal (vea el directorio
telefonico).

CASE NUMBER: {Numero def Caso)
The name and address of the court is: (Ef nombre y direccion de fa corfe es} 'S
SUPERIOR COURT OF CALIFORNIA i ,0‘32*‘*1’7
COUNTY OF SOLANO

Hall of Justice, 600 Union Ave.

Fairfield, CA 94533-6394

The name, address, and telephone number of plaintitf's attomey, or plaintiff without an attomey, is:

(El nombre, 1a direccion y el numero de telefone del abogado del demandante, o del demandante que no tiene abogado, es )
Hans W. Herb, Esqg.

LAW OFFICES OF HANS W. HERB

50 Santa Rosa Ave., 5th Floor

Santa Rosa, CA 95404 (707) 576-0757

DATE: ~ CHARLCS 1. RN Clerk, by , Deputy
{Fecha) bti 2 8 1993 RS DR HEY {Actuario) (Delgado)
NOTICE TO THE PERSON SERVED: You are served

1. {_] as anindividual defendant.

2. D as the person sued under the fictitious name of {specify):

[SEAL}

3. [_] onbenatfof ({specify):

under: [__] CCP 4186.10 (corporation)
{1 ccP 416.20 (defunct corporation)
[_] CCP 416.40 (association or partnership)
[ ] other:

4.[ ] by personal delivery on {date):

{ ] ccP 4168.60 (miner)
[} CCP 416.70 (conservatee)
[} ccp 416.90 {individual) -

Form Adopted by Rule 982 {See reverse for proof of Service) CCP 4z 20



SUNMRMONS
(CITACION JUDICIAL)

NOTICE TO DEFENDANT: (Aviso a Acusado)
GILBERT A. JENSEN;
ATTORNEY’S OFFICE;
WATER QUALITY CONTROL BOARD;

inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
(A Ud. le est,, demandando)

GREGORY J. GARCIA, and BEATRICE S. GALLEGOS

COUNTY OF ALAMEDA DISTRICT
SAN FRANCISCO BAY REGIONAL
STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,

FOR COURT USE CHLY
{SOLO PARA USD DE LA CORTE}

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewrittenre-
sponse at this court.

A [etter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case.

If you do not file your response on time, you may
lose the case, and your wages, money and pro-
perty may be taken without further warning from
the court.

There are other legal requirements. You may
want to call an attomey right away. If you do not
know an attorney, you may call an attomey refer-
ral service or a legal aid office {listed in the phone

Despues de gue la entreguen esta citacion judicial usted
fiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesta escrita a maquina en esta corte.

tna carta o una llamada telefonica no le ofrecera
proteccion su repuesta escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que la corte escuche su caso.

Si usted no presenta sy repuesta a tiempo, puede perder
el caso, y le pueden quitar su salario, su dinero y otras cosas
de su propiedad sin aviso adicional por parte de la corte.
Existen otros requisitos legales. Puede gue usted quiera
llamar a un abogado inmediatamente. Sino conoce a un
abogado, puede llamar a un servicio de referencia de
abogados o a una oficina de ayuda legal {vea ef directorio
telefonico).

book.)
CASE NUMBERL (Numero del Caso)
The name and address of the court is: (Ef nombre y direccion de la corte es) l e 221 {
SUPERIOR COURT OF CALIFORNIA ’

COUNTY OF SOLANO
Hall of Justice, 600 Union Ave.
Fairfield, CA 94533-5394

The name, address, and tefephone number of plaintitf's attomey, or plaintiff without an attomey, is:
(E1 nombre, la direccion y el numero de telefono del abogado del demandante, o del demandante que no tiene abogado, es}

Hans W. Herb, Esqg.

1AW OFFICES QF HANS W. HERB
50 Santa Rosa Ave., 5th Floor
Santa Rosa, CA 95404

(707) 576-0757

pATE: DEC 28 1593

{Focha}

CHARLTS D. RANEY

Clerk, by M. JACKSON

(Actuario}

. Deputy

{Detegado)

[SEAL}

3. [[] onbehalf of (specify):

[] other:

under: [_] CCP 416.10 {corporation)
[] ccP 416.20 (defunct comoration)
[] ccP 416.40 (association or partnership)

NOTICE TO THE PERSON SERVED: You are served
1. [ as enindividual defendant.
2. [ ] s the person sued under the fictitious name of (specify):

[} cCP 416,80 (minor
[__] ccp 416.70 {conservatee)
{_] CCP 416.90 (individual)

4.{ ] by personal delivety on (date}:

Form Adopled by Rule 882
Judicial Council of Catifornia
9a2{2Y g Rev Janiary 1 15841

(See reverse for proof of Service)
SUMMONS CEB

CCP 41220



SUESMONS
(CITACION JUDICIAL)
NOTICE TO DEFENDANT: (Aviso a Acusado)
GILBERT A. JENSEN; COUNTY OF ALAMEDA DISTRICT
ATTORNEY’'S OFFICE; SAN FRAWCISCO BAY REGIONAL

WATER QUALITY CONTROL BOARD; STATE WATER
RESOURCES CONTROL BOARD; DOES 1 through 100,

FOR COURT 37 ONLY
{SOLO PARA USC 23 LA CORTE)

inclusive.

YOU ARE BEING SUED BY PLAINTIFF:
{A Ud. le est,, demandando}
GREGORY J. GARCIAZA, and BEATRICE §S.

GALLEGOS

You have 30 CALENDAR DAYS after this Sum-
mons is served on you to file a typewrittenre-
sponse at this court.

A letter or phone call will not protect you; your
typewritten response must be in proper legal
form if you want the court to hear your case,

If you do not file your response on time, you may
lose the case, and your wages, money and pro-
perty may be taken without further warning from
the court.

There are other legal requirements. You may
want to cali an attomey right away. If you do not
know an attorney, you may call an attorney refer-
ral service or a legal aid office {listed in the phone
book.)

Despues de que la entreguen esta cifacion judicial usted
tiene un plazo de 30 DIAS CALENDARIOS para presentar
una repuesta escrita a maquina en esta corte.

Una carta o una flamada telefonica no le ofrecera
proteccion su repuesta escrita a maquina tiene que
cumplir con las formalidades legales apropiadas si usted
quiere que la corfe escuche st caso.

Si usted no presenta su repuesta a tiempo, puede perder
el easo, y le pueden quitar su salario, su dinero y otras cosas
de su propiedad sin avisc adicional por parte de la corte.
Existen olros requisitos legales. Puede que usied quiera
ilamar a un abogado inmediatamente. Si no conoce a un
abogado, puede ilamar a un servicio de referencia de
abogados o a una gficina de ayuda legal {vea el directorio
telefonico).

The narme and address of the court is: (Ef nombre y direccion de Iz corte es)

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SOLANO

Hall of Justice, 600 Union Ave.
Fairfield, CA 94533-6394

CASE NUMBER. (Numero del Casa)

1.CO2217

The name, address, and telephone number of plaintifi's attomey, or plaintiff without an attomey, is:
(El nombre, la direccion y el numero de telefono del abogado del demandante, o del demandante que no tiene abogado, es)

Hans W. Herb, Esq.
LAW OFFICES OF HANS W. HERB
50 Santa Rosa Ave., 5th Floor

Santa Rosa, CA 95404 (707) 576-0757
DATE: GEC 281993 CHARLES D. RAMEY crenc by M. JACKSOHN . Deputy
{Focha} {Actuaria) {Delegado)

NOTICE TO THE PERSON SERVED: You are sefved

oAl 1. [ as an individual defendant.

2. | ] as the person sued under the fictitious name of (specify):

3. [_] onbehaif of (specify):

under: [} CCP 416.10 (comoration)
{ 7] ccP 416.20 (defunct comporation)
[ ] CCP 416.40 (association o partnership)

D other:

4 71 bv personal deliverv on {date)-

[} cCP 416.60 {minar)
[ ] ccr 416.70 (conservatee)
[] cCP 416.90 (individual)
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HANS #. HERB
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Hans W. Herb, Esqg., SBN 136018
LAW OFFICES OF HANS W. HERB

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, California 95404
(707) 576-0757

Attorneys for Plaintiffs
GREGORY J. GARCIA and
BEATRICE S. GALLEGOS

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SOLANO

ALAMEDA DISTRICT ATTORNEY'S
OFFICE; SAN FRANCISCC BAY

REGIONAL WATER QUALITY CONTROL)
BOARD; STATE WATER RESQURCES )
CONTROL BOARD; DOES 1 through )
160, inclusive,

GREGORY J. GARCIA, and )
BEATRICE S. GALLEGOS, )
Plaintiffs, ;

)

vs. )

)

GILBERT A. JENSEN; COUNTY OF )
)

)

befendants.

St N i St

Plaintiffs allege as follows:

THE PARTIES

NLJA?rau

[ 002217

COMPLAINT FOR INJUNCTION;
DECLARATORY RELIEF AND DAMAGES

CASE NO.

1.

at/all times relevant to this matter a resident of Selano

County, California.

Plaintiff, Gregory J. Garcia ("GARCIA"), is and was
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50 Santa Rosa Ave.,

Sth floor

santa Rosa, CA 95404

2. Plaintiff, Beatrice S. Gallegos (“GALLEGOS"}), 1is,
and was at all times relevant to this matter, a resident of
Fresno County, €California.

3. The acts alleged herein occurred, in part, in Soland
County, California.

4. Defendant Gilbert A. Jensen (hereinafter “JENSEN")
is, on information and belief, an attorney duly licensed to
practice law in the State of California. Although JENSEN has
purported to represent the State Water Resources Control Board
and Regional Water Quality Control Board as well as other
regulatory agencies, on information and belief, JENSEN is an
assistant attorney at the County of Alameda District Attorney’s
office. Because it is unclear what capaecity, if any, JENSEN is
involved in the matters alleged herein, he is named as an
individual defendant as well as an agent of any organization whd
ultimately takes responsibility for his conduct.

5. Alameda County is a duly authorized and existing
public corporation organized under California law. The District
Attorney’s Office is a subdivision of Alameda County.

6. The Regional Water Quality Control Board for the San
Francisco Bay Region (hereinafter “RWQCB") is a duly organized
political subdivision of the State of California. The RWQCB 1is
a subordinate agency of the State Water Resources Control Board.

7. The State Water Resources Control Board (hereinafter
"SWRCB") is a duly authorized and existing governmental entity
of the State of California, It is a part of the California

Environmental Protection Agency.

-2 -
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LAY OFFICES OF
HANS W. HERB
50 Santa Rosa Ave.,

GENERAL ALLEGATIONS

8. In 1961, Joseph R. Garcia died in Alameda County,
California. In December of 1962, his estate was distributed.
Among the items in his estate was the piece of property located
at 16035 E. 14th Street in San Leandro, California (the
"property"). At that time, the property was improved by &
service station operated by the Seaside 0il Company of Santa
Barbara, California.

9. In accordance with Joe Garcla’s wishes, his son,
plaintiff herein, Gregory J. GARCIA, received a 50% interest in
the property to be held in trust until he reached the age of
majority. The remaining 50% was deeded by the court to Joe
Garcia’'s widow and plaintiff herein, Beatrice S. GALLEGOS.

10. At no time did either of the plaintiffs have any
operational control over the service station or the equipment on
the property. ;nftead, the plaintiffs simply acted as passive
landlords for the piece of property they inherited.

11. In 1974, after Gregory J. GARCIA returned from
military service in Vietnam, the trust administered for him by
his mother deeded him the property. It was later disposed of by
sale.

12. In 1979, Jerry Petsas and Mary Petsas (hereinafter
referred to as "Petsases"), purchased the property and all the
service station equipment from the plaintiffs. The Petsases
purchased the property v“as—is" and without any right of recourssg

against the plaintiffs.
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13. At the time the property was sold to the Petsases,
the uﬁderground storage tanks, pumps and all service station
equipment at the San Leandro property were in good working
condition. The property was leased and the improvements were
being used by the tenants who were operating an automobile
repair business on the property.

14. At no time were there ever any improper or illegal
spills, leaks, discharges, or releases of petroleum products
known to plaintiffs. In fact, the egquipment was sold as-is at
the demand of the purchasers, not the sellers. The property wag
discounted substantially by the sellers to satisfy the as-is
clause.

15. In 1983, the State of California first enacted
requirements for the permitting of underground storage tanks.
In accordance with the requirements of the State permitting
statutes, the Petsases apparently notified the appropriate
permitting agency of the presence of the underground storage
tanks on their property. After receiving several extensions of
time within which to comply with the permit requirements or
remove the tanks, the Petsases were ordered by Alameda County ta
have the tanks removed. According the public records, this took
place beginning in 1985. The Petsases took no action to remove
the tanks for several more years.

16. In 1991, the Petsases finally removed the
underground storage tanks from their property pursuant to Orders

issued by various regulatory and permitting agencies. When the
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LAW OFFICES OF
HANS W. HERB

50 Santa Rosa Ave.,
Sth Floor

Santa Rosa, CA 95404

tanks were removed, trace amounts of contamination were
appa;ently detected in the soll and groundwater at the site.

17. From information gathered from public records,
plaintiffs are informed and believe that in 1991, the Petsases
became subject to local agency oversight by the Alameda County
Healthcare Services Agency (hereinafter referred to as "ACHSA").
The ACHSA operates as a "deputy" water board pursuant to a
contract with the SWRCB.

18. Under the terms of the ACHSA’s oversight contract,
the Petsases were to be provided with assistance and advice from
ACHSA in dealing with their contaminatlon problem. In exchange
for paying the SWRCB a service charge of approximately $125 per
hour, the Petsases were to be assisted by the ACHSA in cleanup
of the unauthorized releases at the site.

19. Unfortunately, the expert advice offered by the
ACHSA apparently turned out to be incorrect. As a result, on
information and belief, the Petsases were required to expend
tens of thousands of dollars frivolously while the toxic problenm
at the site, to the extent it existed, was not being addressed.

20. On information and belief, after becoming
financially destitute due to the advice provided by the ACHSA,
the Petsases sought to bring in other potentially responsible
parties to assist them with the high cost of dealing with the
cleanup requirements.

21. On information and belief, in accordance with
instructions from the ACHSA, the Petsases requested that

plaintiffs be named as "responsible parties" for the cleanup of
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50 Santa Rosa Ave.,

5th Floor

Santa Rosa, CA 95404

the San Leandro site. This was based on the ACHSA’s erroneous
belief that all operators and owners of an underground storage
tank ére responsible for the cleanup of any contamination
discovered once the tank is removed.

22, As a result of the request by the Petsases, the
ACHSA, by letter dated March 2, 1993, informed plaintiffs that
the ACHSA had declared them to be responsible parties in
connection with the property.

23. In the time provided by statute, and in accordance
with California Health and Safety Code §25297.1(d)(3) and (h),
as well as Health and Safety Code §§25299.37(c) and (d),
plaintiffs filed a proper appeal to the SWRCB, objecting to the
requirement that they participate in the.investigation and
cleanup at the San Leandro property.

24. While the petition was pending before the SWRCB,
defendant JENSEN appointed himself as a hearing officer and
conducted what he termed a "Pre-enforcement Review Panel."

Also present at the review panel were members of the ACHSA and &
staff employee of the RWQCB.

25. At the end of the "hearing®, which plaintiffs were
not present at, JENSEN announced that plaintiffs were
responsible parties for the cleanup of this site.

26. Upon receiving information that JENSEN had
determined that plaintiffs were responsible parties at the site,
plaintiffs, through their attorneys, contacted the SWRCB to
inquire as to how to proceed in order to avoid inconsistant

adjudications. The SWRCB, via letters and verbal




1| communications, indicated that the matter was still pending
2{| before the SWRCB. Further, the SWRCB advised plaintiffs that
3]{ JENSEN was neither authorized to represent the SWRCB, nor did
4|l the State approve of his conduct in holding illegal hearings in
5|1 which he appointed himself a hearing officer. 1In addition, the
6|} State Board advised that the issue of plaintiff’s liability for
7{] the cleanup at the site would be presented to the State Board
81| for review and that any determination of JENSEN was null and

9| void.

10 27. Subsequently, plaintiffs received yet another

11|} directive, this one from the executive officer of the Bay Area
12|] RWQCB, again ordering the plaintiffs to participate in the

13|} cleanup at the San Leandro property. Plaintiffs timely appealed
14! that decision to the SWRCB and, in accordance with local
15| practice, appealed to the executive officer of the RWQCB to haveg
164l & full hearing on the issue. The hope was to resolve the

17}} conflict informally since three appeals were already pending.
18 28. On December 20, 1993, plaintiffs received a letter
19]] from the Mr. JENSEN regarding his position on these various

20}l] cleanup orders and their appeals. 1In Mr. JENSEN’s letter, Mr.
21{| JENSEN implied that he was not bound by the decisions of either
221} the SWRCB or the RWQCB and that he was going to exercise his
231} independent judgment, outside of the legal and statutory
24|] process, to determine how to proceed with various sanctions
251] against plaintiffs.
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29. According to defendant JENSEN, these sanctions
inclﬁde fines of up to $1000 per day for each day plaintiffs
failed to comply with defendant JENSEN’s directives.

30. At this point, plaintiffs are left in a quandary.
They have purportedly been named as responsible parties by no
less than three agencies and/or organizations (the ACHSA, the
RWQCB and the Alameda County District Attorney’s Office). At
the same time, appeals have been filed, as required by statute,
of the decision of these entities in naming petitioners as
responsible parties. Nevertheless, despite the fact that
appeals are pending, defendant JENSEN, of his own volition,
apparently contends that the appeals do-not bind him and that he
alone can make an independent decision, outside of the statutory
process, to sanction the plaintiffs,

31. Plaintiffs have repeatedly attempted to establish
communications with the Alameda County District Attorney’s
Office to resolve the issues in this matter. JENSEN has refused
to return any phone calls or to substantively answer any letterg
concerning this matter.

32. Although the Alameda County Board of Supervisors,
the Bay Area RWQCB and the SWRCB have all attempted to work, in
good faith, to resolve this matter, the ultimate ability of
those agencies to affect a proper resolution depends on being
able to properly control and restrain defendant JENSEN. Under
such circumstances, any settlement with the legally authorized

agencies would be meaningless since, according to defendant
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Sth Floor

Santa Rosa, CA 95404

JENSEN, he has the power to ultimately overrule any decision of
any of the agencies.

33. Under California Code of Civil Procedure §1021.5,
plaintiffs are entitled to recover attorneys’ fees for acting in
the public interest. Plaintiffs base their claim to attorneys’
fees in this case on at least three separate and independent
grounds. First, the actions of JENSEN, as a representative of
the Alameda County District Attorney’s Office, threatens to hars
the environment by diverting resources from the cleanup of
environmental contamination instead to finance litigation and
attorneys’ fees to the detriment of the people of the State of
California. Second, despite acknowledging the fact that its
conduct is without legal authority, the Alameda County District
Attorney’s Office has continued to proceed with its claims
against the plaintiffs. Third, plaintiffs are entitled, if they
so choose, to damages under U.S.C. 1983, Because plaintiffs
believe they will prove that this same improper conduct has
happened to others, they request reasonable attorneys’ fees for
abating this illegal practice as a private attorney general.

FIRST CAUSE OF ACTION

(Declaratory Relief)

34, Plaintiffs refer to each and every paragraph set
forth in the preceding allegations and incorporate those
paragraphs as though set forth in full in this cause of action.

35. Plaintiffs allege that an actual and present
conﬁroversy now exists between plaintiffs and defendants in that

plaintiffs contend that they have a right to seek redress of the
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erroneous decisions of the ACHSA and the Bay Area RWQCB. The
defendants, dispute these contentions, and contend that
plaintiffs have no rights of appeal and that JENSEN, either
individually or as an agent of the District Attorney’s Office,
is not bound by the statutory or decisional law of the State of
California.

36. As a result of the foregoing, plaintiffs request a
declaration of their rights pursuant to §1060 of the Code of
Civil Procedure and §11350(a) of the Government Code.

WHEREFORE, plaintiff prays for judgment as follows:

(a) For an injunction restraining defendant JENSEN from
illegally interfering with the exercise of due process rights by
the plaintiffs;

(b) For a declaratory judgment that plaintiffs are
entitled to due process under the local oversight program
contract;

(¢} For a declaratory judgment that plaintiffs are
entitled to due process under the Water Code;

(d) For attorneys’ fees pursuant to C.C.P. §1021.5;

(e) For such other and further relief as the Court rules
is just and proper.

DATED: December -2, 1993 Respectfully submitted,
LAW OFFICES~OF HANS W) HERB

2

BY: —
HANS W. HERB
Attorney for Plaintiffs
GREGORY J. GARCIA and
BEATRICE S. GALLEGOS

- 10 -




(v F 2 |

oo <77
4 (o
STATE OF CALIFORNLA - CALIFORNIA ENVIRONMENTAL PROTECTION AGENCY are The /4 4 M/_ < PETE WILSON, Governor
STATE WATER RESQURCES CONTROL BOARD

p&rﬁef b€ (g
séggLP:gggE%msoN BUILDING cued by TRE
SACRAMENTO. CALIFORNTA 95812-0100 LIF 7
(916) 657-0941 0w
FAX: (916) 657-0932 ) )
Re
APR 8 1994 CERTIFIED MAIL =

AP 2s

Directy; o Envirggy,
”“"':”“n. ¥

BN

Mr. Hans W. Herb

Aftorney at Law

50 Santa Rosa Avenue, Fifth Floor
Santa Rosa, CA 95404

Dear Mr. Herb:

PETITION FOR REVIEW FOR LOCAL OVERSIGHT PROGRAM OF BEATRICE
GALLEGOS/GREGORY GARCIA, SITE NO. 00004147. FILE NO. 93-110.

The State Water Resources Control Board (SWRCB) will not review this petition. The
dispute concerning the former owner of the service station site does not raise a significant
issue meriting the consideration of the SWRCB. Prior precedent supports the inclusion of

former property owners if ibe pollution can be attributed to activities they allowed and
benefited from on their property.

If you have any questions about this matter, please call Ted Cobb in the Office of the Chief
Counsel at (916) 657-0406.

Sincerely,

DAAIAT QIONITZTY
ORIGINAL Siahzo oYy

Walt Pettit
Executive Director

cc:  Mr. Steven R. Ritchie, Executive Ofﬁcer\/
California Regional Water Quality
Control Board, San Francisco Bay Region
2101 Webster Sireet, Suite 500
QOakland, CA 94612
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