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ANALYSIS AND PERSPECTIVE

CERCLA LIABILITY OF FRANCHISORS

By Michael B. Gerrard and Stephen L. Kass *

The net of hazardous wasie liobility now threatens 1o ensnare yet ansther class of entities—
Franchisors. A recent decision from o federal court in Florida—Hillsborough County v. A & E Road
iling Service Ine'—Tound tha) the Roto-Rooter Corp. might be linble for contaminution caused by
sn independent coptructor that used its service mark. This and earlier decisions established numercus

criteria to be used by the courts in the very fact-

based ingairy concerning franchisors’ lability

The Cempreheasive Enviroaments] Response, Compensation and Liability Act bestows lahility
upon several types of emities, including facility “owners.” “gperators.” and "any person who by
contract, agreement, of otherwise arraged for disposal or tréatment”™ of hazardous substances. Truck
loads of companies of every sizc and shape have fallen prey to these very broad definitions, but until

now Franchisors fud opparently escaped.

This article discusses the recent Florids decivion and some of its precursors. |t concludes with
reflections an what Franchisor liability says about the structure of CERCLA, and suggestions far how

franchisors can altempt to ovoid CERCLA lability.

At stake in the Hillsharough case was allocation of
the $B.6 million ¢leanup bill for the Sydney Mine Waste
Disposal Site, a facilty operated by the county for
disposal of all manner of Hquid wastés. Under orders
from the LS. Enviconmental Protection Agency (EPA).
the county and several other large companizs undertook
1o decontaminate the site. The county then sued some
I 70 entitics whiose waster had been disposed at the aite
ar that had transporied wastes there. One of these
defendants was Roto-Rooter, which was named because
its franchisee, Dotlran lng, had dpparently sent waste 1o
the disposal site in comnection with jis sewer, drain and
pipe cleaning services,

Rotc-Rooler moved for summary judgment an the
grounds that it “did not assume control and did not have
the ability or obligation to control any of Dolfran’s
activities or decizions reparding lis waste disposal activi-
ties™* Judge Elizabeth A. Kovachevich of the US.
Diisirict Court Tor the Middle District of Florida, sitting
in Tampa, found that the franchise agreement between
Roto-Rooter and Dolfran “is critical 1o determining the
extent of the control the franchisor retained over the
franchisee™ * Reviewing (his agreement, she found:

Bised on the Tranchive agresment. Dolfren wan
required 10 actively udvertae the Rotoe-Rosler ays
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tem and Ihe methods, techalques and service
emplived by Roto:Rooler. In addition, the agree:
ment included Iunﬁman referning 1o the ase of
service marks "os directed by’ Rito-Rooter. and
the performance of services “es permitled by Roto-
Roater” The ugreement furiher atipulated that
Dolfran use Roto-Rooter sewer, pipe and drain
elenrng services, aa well is machinas and scceso-
ries manufeciured by the company or iheir cquie
glent. The ogresments aho proveded thal Ro-
Rooder would retain title to all that equlpment
which its [ranchisces were required o ute. Role
Romer required the Dolfran service min be in
chathes sa a8 10 be easily idemifiable ‘as bom-fide
RoteRotter service men.’ and that service vehi-
ghes be ‘readily identifiable a8 Roto-Rooter vehi-
cles”

Lastly, Rotu-Hooter agresd (o provide 1o its
franchisces “advice and instrections (o lensces
with respect te proper wie of the Roto-Rooter
sysiem and service marks and soficiting and per-
arming sewer. drain and pipe cleaning services.'

The court found that thess facts gave rise toa genuine
issue af material foct, such that summary judgment was
inappropriaie. Thus Roto-Rooter will have to stay in the
case and, perhaps, po 10 trial 10 avold Hibility to Hills-
borough County for the woste generated by Dallran.

Decision Refins On "Acels’

In her analysis, Judge Kovachevich relied heavily on a
celebrated 1989 decision lrom the Eighth Circuil, B
: Thitt court had
ale more than $10 million in

"L
*§72 F 2 1373 (Bis Cr. 1999 Similardy, tev Jones-Hamilton Co
v Beser Maierioli d Séediors Ine. 9199 F3d 126 (9ih Cir, 1992
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&leanup costs for a pesticide formulation facility in lows
operated by the Aidex Corp. which hed gone into
bankruplcy. Aldex was 2 "toll manufacturer™—il re-
ceived ehemicals from its customers; mixed and reformo-
lated them; and shipped back commercial-grade pesti-
cides, Ajdex ieft behind a badly contaminated site. EPA
and the Siate of lows, unble to recover (rom the
bankrupt Aidex, sued eight of these customers, including
several large chemical compuinies. The companics coun-
tered than they had contracied with Aidex for the pro-
cessing of o valusble product, not the disposal of waste,
ond that Aidex plone controlled the processes used in
formulating the pesticides and in disposing of the wastes.

The Eighth Circuit, sccepiing the plaintifis’ allega-
tlans a5 true for the purposes of the defendants’ motion
1t dismiss, found that the defendants retnined sanership
of the materials that came into the Aidex plant, the work
in process, and the resulting pesticide. Plaim|Ts had also
alleged that generation of hozardoos schetances “is an
‘inherem” part of the firmulation process through spills,
cleaning of cquipment, mixing and grinding eperations,
production of batehes which do not meet specifications,
and other means” " Based on this, the Eighth Circuil
siid thit the defendants should not be allowed ™o
simply ‘close their eyes’ 1o the method of disposal of
their hazardous substunces,” * and it foond them poten-
tially liable.

In Hillsborough County, Judge Kovachevich read
Avceto 1o impase lability “on those wha had the authos-
ity lo contro! the disposal. even without ownesship or
oamntlon.*

‘Aameco Transmissions'

Aceto was also the focus of much attention by the
Secand Cireuit in 1932 in another impartant case on the
CERCLA liability of franchizors, Gemeral Electric Co.
v, Aamco, Tronsmissions e Acting under the federal
superfund liw, MNew York Stnte had required GE 1o
clean up a stornge site near ATbany, known o the Waite
Road site, to which waste from GE and many other
compunics had been hauled and oliowed 1o jeak into o
freshwater wetland. GE spent mose than 51.6 million on
the cleanup and sought contribution from other compa-
nfes that had used the Waite Road site. In 1990, GE
sued 30 gasaling service stations that hod allegedly
arranged for wasie ail to be sent to Walte Road. A few
manths later it amended i3 complaint to add three
maijot ofl comipanies which were franchisors of or other-
wise refaled o the service stations. GE alleged that the
oil companici were lisble ns “arrangers™ within the
menning of CERCLA,

The Secomd Circuil dissgreed. 11 found that “it is the
ebligation 1o exercise contral over hazardous waste dis-
posal, and not the mere ability or opporiunity to contral
the disposal of harardous substances thal makes an
entity 2n arranger under CERCLA' linbility provi

"872 F-2d at |3TH.
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sion,” "' The ail companies “had no obligation (o exercise
contral over the manner in which their dealers disposed
el i niannd
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k oil companies may have
their dealers to sell as much of their petrole-
um products as they could, the uncontroverted evidence
demonstrates that they did not require their deslers 1o
perform oil changes.” " The Second Circuit went on (o
sy

I was 3 muter of practics for each desler 10
coflecy the waste oil and store it !

panies thd not provide by oo that they would
bave anmy l'elﬁﬂ:lihﬂi.l.]' for the disposal of e
waste. il collecied by each of the dealérs. As
evidenced by the ‘independent buslness” Lingusge
& mg Im gl three leases, the decision of

ther of not 1o perform off changes. and (he
manner in which the waste oil collected would be
disposed of, would be 12ft entirely 1o the dealen”

In 2 case with very similpr Tacts, in lote 1992 8 federal
district eotrt in Minnesow followed the Second Circuit's
decision in Genera! Eledtric in holding oll companies nol
linbde for their dealers” waste oil dispesal methods "

Franchisors' Dilemma

nder Tiehilt 5 efl he 1he apopee of
CERCLA linbility: subseguent cases have turned gway
fram fts extremely ¢apansive resding.” The Second Cir-
cuit distinguished Fleer Foctors a5 a case arising in the
comtext of “owner or operator™ lability, while both
Gemeral  Electric and  Acefo  concerned  “nrranger”
fiability.

=061 Fd au 286, Emphasds |m ariginal
: ;i:! F.2d i 187
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“LS. v Arvowiead Befiniog Co., BX FSupp. 101 {D.Mnn
19074 See nlio Rodenbrek v Mardthon Petrodeint Ca, T4 FSupp
V448 (M 0, Inddinmn 1990 (8] comipany nod liable for contaminatics 1o
awner off property e which service station s focated. where owner bai
piven oll company 4 reledigl,

=001 F.2d 1550 (01th Cir. 1990), cert. den. 110 5.Cr 752 (19910,

¥ See Stephen L. Kaw & Michae) B Gerrard, “The Taming of EPA
Uinder omd,” TXLR, Sep 1, 1990,

" Xer Helll E. Brieger, “LUST |Leaking Underground Swra
Tunksf and the Cosnemon Law: A Marringe of Mecesiiy.” 138
Envil AR L. Rev. 32§ (1986).
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The "extent of contral™ test b valid under the prevail-
ing cases. However, il puts franchisors under the sams
dilemma as that sced by lenders confronted with the
kesue of how to fimit their CERCLA liability. A respan-
sible Tranchisor or lsnder will wanl o ensure that s
franchisees or borrowers handle Itu:lfdum. wailes in n

todissern, Since the ﬂrst CERCLA lender habll:ly caset
in the mid-1980s, lenders have had to perform an egp:
shell dance—trying to make sure that thelr borrowers
did not mishandle hazardous wastes, but not becoming
20 invalved that the lenders themselves could become
Tiable in the event of a borrower’s misstep, Franchisors
mpy now be subjecied (o the same dange.

Thiz dilemmae, in cur view, exposes one of the underly-
ing probletm with the current CERCLA linbiliy
scheme. A major purpose of this scheme i= 1o allow EPA
o rumymage through as many pockets mt possible in
seatch of reimbursament for cleanup costs, so thot these
costs do not come from the federal superfund budget.
Moral culpability has almost pothing 1o do with it; an
entity is Hable even il it actions were perfectly legal
(even legally mandated) ot the time performed, so long
ns the entity was involved (ns, for example, an owner,
operator or armnger). Determining culpability woould
inwolve huge transaction costs and delays for EPA. and
this this step is skipped: it & the connection to the
cﬁntlmmu'[:ﬁ site that coonts,

As long as this remains the rule, however, franchisors
seeking to avoid CERCLA liability should take heed.

They run little risk in informing their lranchisees of the
environmental laws and insisting that these laws be
followed. However, specific direciions as 1o how hazard-
ous wastes are 1o be handled and disposed of could turn
the franchisor into an “armanger” or an “operator,” nod
thus should be undertnken anly if the lranchisor is sure
that they are more or lest foolproof and will be honored
in practice,

Mevertheless, these are some specific measures that
franchisars should consider if they are in businesses that
are especially exposed to environmental liability, These
include:

® Requiring franchisees to furnish prompt notice of
uny environmental notices, complaints or problems.
{Lenders’ monitoring of borrowers’ nctivities has been
deemed acceptable under CERCLA; the same concept
should apply to (he franchise relationship.)

_ ® Prohibiting specified environmentally risky activi-
hies.

® Trying 10 arrange for ttle to materials (o poss o
franchisees upon delivery.

« [ there are particular operations that are especiaily
likely to lead to CERCLA liability, and if those oper-
ations are not central to the business, writing the fran-
chise agreements so thal these aperations are optional
with the frunchises.

* Before entering into o franchise arrangement, per-
forming due diligence to make sure that the site of the
proposed foeility s not contaminated or otherwise sub-
Ject o environmental lubilities: If there is any possibility
of contamination, and il another site cunnot be utilized
instead. iry to wecure an explicit release of CERCLA
llability Trom the seller; an indemmification would be
gven betler if the seller has a deep pocket.

= Where possible, conveyving tithe rather than o lease-
hold in real property to franchisses (retuining & security
interest, il desired); do nol provide for automatic rever-
wion of titke in the event af & default, but rather allow [or
o pre-reversion environmenial audit.

The sands of environmentsl Hability shift so guickly
that fronchisors should be comtinually vigidant for
changes alfecting their indusiry, but the above sugpes-
tions pre likely to provide reasonable protection for at
least the near term,

Same-Day, Mexi-Dsy Delivery Of Supreme Cowrt Opinions Available: Facsimile transmission or next-day
delivery of U.S. Supreme Courl opinions is now available o TXLR subscribers through BNA PLUS, the custom
research and document delivery division of BNA. For a fee, BNA PLUS automatically will send subscribers—aon
& same-dny or next-day delivery basis—all Supreme Court opinions, Subscribers also may choose ta receive anly
opinions that address their areas of interest. For a (ree,
delivery option, please call BNA PLUS at (200) 452-7773 (tolLfree from the continemtsl US.), ar (202) 452-
4123, BNA PLUS aleo can provide coples of siate and lower federal courl opinions,
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Movember 1930 - “Sich Annual Product Liability
Conlerence,” Madison, Wise. (The Collens of Engineer-
ing. Unbversity of Wisconsin-Madison, 707 Langdon S,
Madisen, W1 53706: | (#00)462-0876; FAX | (800)
442-4214),

Movember 30-December | - “Enviconmental Risk
Management: Building Quality EH&S Programs:
Avoiding Linhilities,” Washingron, DC (RTM, 1020 N.
Fairfas 5ti.. Suite 201, Alexandria, VA 12314; (703)
5490677 FAX (T03) S48-5945).

December 1-2 - “Federal Environmental Law Tee
doy,” Boally's Grand Casing Hotel, Adanibe City, NJ
{Federsl Publications Inc., 1130 20th 51, N'W, Wash-
ington, DC 20036; | (E0O) 922-4330; FAX (202) 775
G304],

December 5-6 - “Environmental Due Diligence,” Ho-
tel del Coronado, Coronrdo, Calif. {Federal Publications
Inc., 1120 20th 51, NW, Washington, DC; | (B00) 922-
4330; FAX (202) T75-9304),

Decepiber B-9 - “Federnl Environmental Law To
diy,” Palmer House Hilton, Chicago, 11l { Federnl Pubii-
cations Inc, 1120 20th 51, NW, Washingion, DC
20036 1 (300) 922-4330; FAX (102) 775-9304).

December -9 - “Insurance Coverage and Practice,”
Marriott Marquis Hotel, New York City, NY {Defense
Research Institute Inc., 750 N, Lake Shore Dr., Suile
500, Chicago, IL 60611; (312) 944-0575).

December 15-16 - “14th Annual RCRAJCERCLA
and Private Litigation Update,” Omni Shoreham Hotel,
Washington DC (ABA Section of Matural Resources,
Epcrgy and Environmental Low. 750 N. Lake Shore
.. Chicago, IL 06115 (3 2) 988-5724; FAX (112}
D8R-5572)

Februnry 2-10, 1995 - “Products Liability,” Fairmoant
Hotel. San Francisco, Calif. (DRI, 750 N, Lake Shorc
Dr., Suite 500, Chicago. IL 606113 {112) 244-0575).

February 15-18, 1995 - “Enviraomental Law,” Wash-
ington, [0LC, (ALL-ABA, 4025 Chestnul S1., Philadel-
phia, PA 19104-300%: 1 (800) CLE-NEWS: FAX (215)
243-18664).

April 20-21, 1995 - “Environmental & Chenilcal
Exposure,” Marriott Inner Harbor, Baliimore, Md.
((IXRL, 750 N. Lake Shore Dr., Suile 500, Chicago, 1L
6061 [; (312) 944-0575),

May 4-5 1995 - “Drug and Medicol Device Litiga-
tion,” Sheratan Seattle, Seattle, Wash, (DRI, 750 N,
Lake Shore Dr., Suite 300, Chicago. 1L 60611 {112
944-05375),
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