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INTRODUCTTON

ReEpondenEs Alvin Bacharach and Barbara Borsuk are

oricners of a parking garage aE 1432 Harrison StreeE in downEown

Oakland. The PeliEioners, DougLas MoE.or Servlce and ics Partners

(Douglas), are former lenant.s who operated the parklng garage and

Ehe gasoline sEorage Eanks and pumps for a period of 15 years

from 1972 Eo 1988. In i ts PetLtion, Douglas chalLengeE a

February 5, 1993 Order from the Alameda County HealEh Care

Services Agency which narnes Douglas and the oeners as responsible

pareiea with regard E,o releases f,ron Ehe underground gaaoline

storage EankE. The County properly naned DougLae in the Order.

FACTUAL EACKGROTTND AlilD PROCEDURAI, HISTORY

This ie the second time t,he SEaEe Board has considered

E,his matter. The leakage from t,he underground gasoline t,anks was

first confirmed Elrrough soil boringe in iluly, 1990, but Douglas

knehr Ehat, a! least one of Ehe tankE nas leaking as far back as

1982. Sdne eight !o ten months aft.er diEcovering the leakage,

Douglaa replaced tbaE tank, known aE i  tank #2, ' la October,  ] -982.

One of Ehe cont,ract,orE who dug up the o1d tank noEed nnunerous

holes in tank and piping.rr AJld, one of the Douglas paltners,

Ron, saw a hole E,he Eize of "a Kennedy half-dollarn when t,he E.ank

btag removed.

-  l . -
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With rdgard Eo Ehe other gas tank, the Douglas partners

admiEEed that they digcussed replacing Ehat. tank as early aE 19?s

because of water infiltration. In fact, Che tank l{as taking on

so much water !hat, gome of Douglas' cu8lomers' car engineE were

damaged. (Ref .  # 13.) Despit,e the trater inf i l t ,rat, ion, however,

Douglas conEinued using t.ank #1 until 1982 when Douglas replaced

E.ank #2 wiE,h a larger 1 , 0OO gaLLon !ank. Both of t,he old Eanks

were 550 gal lon capacity, and the 1,000 ga11on nen tank al lowed

Douglas uo take t,ank #1 ouE of se:rrice, although it wae never

c losed.

DougLas had Uhe responsiblllty under iEE Leases wiLh

lhe orvners E,o keep Ehe Eanks, piping ana att ot.her parEs of the

garage in good condiEion and repair and to comply nith at]

environmental laws and regulat ions. (See e.g. 1972 Lease, 53.)

Douglas, however, never performed the Eank inEegrity E.esEing and

monit.oring requlred by Ehe Code of RegarlaEions. Tlre Douglas

partners admiEEed in t,heir depositions E,haE Ehey simply ignored

Ehese regulat,l-ons from 1984 Eo Apri1, 1988 when Cheir L,ease

Eerminated.

The Douglas partners also admictsed, and E,heir records

confirmed, !hat. several of Douglas' subtenants had perf,ormed auto

repairs and servicing in the garage. One of Douglas' subtenanEs,

william Thompson, acknowledged using Ehe hydraulic lLfE and

pouring some 300 gallons of wasEe oiL doren a fill pipe on che

ground floor, which connected to the waste oil Eanks in the

basement. Invest.igaEions by consult,ants have since confirmed
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oiL t,ank areaE aa well

responsible under its

subE,enants as well as

o
hydrocarbon

aU
releases ln tbe hydraul- ic llft and nast,e

ag around the gasoline tanks, Douglas was

Lease for any contaminaEion caused by 1cs

by Dougl,as' own gasoline operaE,ions.

These are Ehe essent.ial facls which 1ed t,he owners t.o

demand and t.he eounEy Eo conclude ChaC Douglas should be added Eo

Ehe County'a Order. Originally, Ehe County had named only Ehe

onners. On JuIy 31, 1990, Ehb County ieeued a NoEice of

violaEion to t,he owners regarding e>q>ired tank per:mi E,e and

reguiring a eoil investsigation. On August 27 and. SepEetnber 24,

1990, the Counly igsued further orders for a site agseesment and

correctl-ve acf,lon. The orrnera Ehen discovered tha! Douglag had

regist.ered the E,anks buE Ehats t,he permit,s had lapaed.

Ttl.e osnerE perfortred the soil investigation and

prepared a work plan for removing all the Eanke in the garage.

In,,fanua.ry, 1991, t,he owners requeaE,ed that bhe County name

DougLas as an addit,ional responsible party. The County at, firsE

decLined to do so, and Ehe ocrners flled a Petit,lon t,o E.he State

Board on February 7, ].997, requesting that. the Board add Douglas

E,o the County's Order. On ilune 20, t991, the Board issued Order

No. t{Q gL-07, whlch concluded:

PeEitloner's contention tha! Douglas ought to
be added to the CounEy's Order appears to
have merit,. If the County has subsEantial
evidence thaE the leaks from the underground
tankg occurred during Ehe E, ime DouglaE lrag
operating t,hem, E,he County should add Douglas
to iE,s Order.

3 -
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Aft.er the Boardra renEnd, the omera nubmitt,ed evidence Eo E.he

County regarding Douglas' responsiblllty for Ehe gasoline leakage

and contaminat.ion around the hydraulic lift and t,he baaement.

wasE.e oi l  Eanks.r Fol lowing presentation of chis evidence, the

County issued a new Order in a leE,Eer of February 5, 1993 (See,

ExhibiE C). The Countyrs Order EEaEed!

The County has been pregent.ed Eubatant,ial
evidence thaE, leaks from E,he underground
gasoline tankE occurred during E,he time
Douglas Mot.or Servlce was operat.ing t.hem.
Therefore, Douglas MoEor Setirice is a
responsible party. Pursuant to Healt,h &
SafeEy Code Sectio^ 25299.37(c), Alvin
Bacharach, Barbara Borsuk, and Douglas Motor
Service and ite Partners Ehall t,ake
appropriace correcEive acEion in reeponse Eo
the di€covery of unauEhorized releageg
aasociated wit.h gaEoline tsankE locaEed at
1432 Harrison Se., Oakland, CA. (February 5,
1993 CounEy LeEEer  and Order ,  p .  2 .1 .

The Counly' e Order was clearly correcE in naning

Douglas aa a reaponeible party with regard to the gasofine

releases. There ie overuhelming evidence that lhe tanks leaked

during Douglas' 16 years of gasollne operations. T?re Order,

howewer, did not go far enough. 'I']re County did not name Douglas

on lhe Order wiEh regard t'o releaaes from the hydraulic lift and

waste oil tanks, because the Countv evidentlv did not consider

' On October L4, ].992 che ot'ners submitted a detailed
]ett.er to Deputy Digtricc Actorney Mark Thom€on presenEing Ehe
factual ewidence and legal authority for namlng DouglaE on Ehe
Order bot,h erith regard Eo tshe gasoline tankE and Ehe
contaminalion at E,he hydraulic llft and waeE,e oil t,anka. (See
Exhibi.t A,). The ownerE aleo submitted an Appendix of documents
and deposit.ion teat_imony by Douglae confirming Douglaa,
responsibilicy for the conE,aminat ion. Douglas responded in a
leE.ter to Mark Thomaon dat.ed January 15, 1993 (Exhibit B), and
the ownerE replied in a leEt.er of ilanuary 29, L993 (ExhibiE C)



1

3

4

5

6

7

6

Y

1 1

L 2

I I

L4

15

16

L7

18

I U

22

z 3

4 2

z 6

27

z 6

o
t,o be included within the scoDe of the

f

t.heei areag of qaraqe

County's origlnal orders Eo the ownera. daclng back to 1990.

Nevertheless, t,he Count,y ghould have named Douglag as a

responsible party regarding E.heEe releases, because chere is

abundant evidence t,hat DouglaE' EubEenant.s used the hydraulic

lifE and wasE,e oil tankE and cauEed cont,amination in E,hose areas.

Since t.he Couney'E Order did not. addreEE DougIaE !

responsibility for leakage in E,he hydraulic lift and wasue oil

Eank areaE, t.he owners on March 8, 1993 submiE,Eed a new PetiE.ion

Eo ghis Board preaenting substanE.ial evidence of Ehe

conEamination caused by Douglas' Eubt,enantg and asking lhe Board

t.o name Douglas as a responsible party regarding this

cont,amination ae well aa lhe gasoline leakage. Around Ehe same

time, on March 5, 1993, Douglas BubmitEed i ts osn PeEiEion Eo Ehe

Board appealing the CounEy,s decisLon Eo nane Douglas as a

responsible parEy regarding E,he gasoline releages. The owners'

Response here concerns only the gaeollne releages and Ehe

argumetllE raieed in Douglasr Petition. Douglasi responsibil-iEy

for Ehe hydraulic llft, and waste oil tanke is discuesed in t.he

ownerst Peti t ion of Marclr 8, 1993.2

2 To avold unnecesEary dupl.ication, the ownerE have
aEt,ached bere aE exhibits only the key lecters to the Councy and
cerEain ocher document.s. Other imDortants evidence ig contained
in t,he lengthy References submitted with che ownersr October 14,
1992 leEeer E,o DisErict Attorney !!ark Thomson. These References
have already been submiEted to itre Board as Exhibits E Eo Ehe
o$rnersr PeEit,ion of March 8, 1993, Some of Ehe documenEs and
deposit,ion CesEimony contained in the References are also
ref,erred t,o here, using Ehe same Reference numbers, e.g. oRef.
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THERE IS NSI'BSTAIiTTIAIJ EVTDENCE'I FROM DOUGLASI OWN DEPOSTTIONS

TIIAT LEAIGGE FROM TIIE GASOLTNE TAr,iKS OCCITRRED Dt RING TI{EIR

, SIXTEEN YE,ARS OF OPERATIONS

A. Evidence As To 'Tank #2i

The evidence noE, only shows EhaE E,he underground

gasoline t.anks leaked during Douglas' operaEions, buE that,

Douglas' managing partner, IJee Douglae, lied abouc this leakage

in his previous Declarat.ion to this Board. When lhe owners firsE.

petitioned to t,he Board in February, 1991, Douglaa reEponded vrit.h

a Declarat ion from lree DouglaE of March 25, 1991. fn that

Declarat ion, IJee DougIaE EtaEed:

To the best of my recollection, aE. no time
during DougIaE' tenure on Che property did
invenlory control procedures, which conslsEed
of corry)arisons of tank aEick readings, met.er
readings and sales figures, indlcate chat
gasol ine was belng losE from any Eank. (tee
Doug las  DecI  . ,  March  25 ,  1991,  I  3 , )

In hie aubgequent, deposition, however, wben asked

whether gasoline had leaked from the tanks, Lee Douglas adniEEed:

"One we knew wag leaklng gas. n (Lee Douglas Depo., p. 313:6;

Ref. #3.) ]n hig deposib, ion, Lee Douglaa thus direcEly

cont,radicted hiE DeclaraEion to thig Board.

BoE,h IJee and Ron Douglae testlfied in their deposit,iona

that they were alerE.ed to loss of product from tank #2 by their

- 6 -
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t
bookkeeper, Dorothy vukas, who pointed ouE t,haE Ehey were buying

more  gaso l lne  Ehan they  were  se1 l ing .  (R.O. ,  pp .  195:9-15 ,

200 :23-201 :2 ,  2O3: .73-27 ;  1 , .D . ,  p .  20 ! :9 -23 i  (Re f .  #4 . )  Ron

Douglas teEtifj.ed thac the Douglas partnerE dlacovered the loss

of produc! abou! neighE tso Een monthE,, before Ehe tank was

rep laced  in  la te  1982 .  (R .D. ,  pp .  199 :3 -18 ,  492zr9 -25 i  Re f .  #5 . )

Despit,e the leakage, Douglae conE,lnued ueing the tank unti l  iE,

was replaced in Oct.ober, 1982. (Id.)

ThiE tank waE che same one inveEt.igatsed by Robert

Mll1er Company at, Douglaet requeEts in Aprit and May, 1982.

Miller Company conducEed an air cesE of t,he tank which

demonst.rated that the tank leaked. Milier'E invoice for diggrng

up t,he eidewalk also not.ed n nunerous holes in tank and piping. tr

(See, Musse! Aff idavit ,  Exhibit  D.) PhI1 Mueeer was President of

Miller Company at. the Efurc, and hiE AffidaviE recites in detail

his inwescigat,lon of the E,ank, diacovery of leaks, and

discussions with the Douglas broEhere about chem. (ExhibiE D.)

Both Douglaa partnera admlEted in thelr deposlEions

t.hat. E,ank S2 was leakiug and t,hat Douglae knew it, rnonuhs before

the  tank  uas  rep laced .  (R .O. .  pp .  L94 :6 -2O;  1 , .D . ,  p .  2OO:3-22 ;

Ref. #7.) Ron DougIaE also said he saw a hole in the Eank E.he

size of a n Kennedy half dollarrr when Ehe Eank was renoved.

(R.D. ,  pp .  25526-22;  2571.7- I7 ;  Ref  .  #8 . )  Ne i t ,her  o f  t .he  Doug las

part,ners could e:qllain Ehe delay between May, 1982, rrhen MiIIer

Company diEcovered tshe leaks, and OcE,ober 1982, when Douglas

- ' 7
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Ae noEed earlier, t,he Douglas partners not. only

admiE,ted lhat this t.ank leaked gaaoline, buE lree Douglas has now

acknowledged Ebat his previouE EEatements to Ehe StaEe Board were

false. When asked at his deposition whet,her lhe Et,atemenEs in

Paragraph 11 of his Declaration to the State Board (denying that

any leaks had occurred) weie true, Lee Douglas lestified as

fo l lows:

a. IJets's lake a look aC Paragraph 11 lof
the DeclaraE, ionl  ,  i f  you would,  please.
Okay?

A.  Yes ,

O. Is that true?

A.  No.

O. Pardon me?

A.  No.

(1 , .D . ,  p .  32L24- l -L i  Re f .  *10 . )

o
f lnal ly had t,he tank replaced, (R.D., p

p .215 : !7 -25 ;  Re f .  #9 . )

In short., E.ank #2 leaked;

aad they lied to Che Board

evideoce of leakage.

o
L7z9-25;  I ' .D  .  ,

Ehe Douglas partnerE knew it leaked;

before when they Eaid t.here was no

Evidence Aa To Tank #1

In Lee Douglas' previous Declaration t'o the State

Board, he stated that 'nater was showing up' in one of che

- 8
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o
laDks, and EhaEgasol lne

expenae in 1975. (DecI . ,

o
the Eank wae replaced a! Douglas'

1  t -A ,  pp .  2 -3 ;  Re f .  #13 . )  Th is

s!,atement, too, turned ouE Eo be wrong. In his deposit. ion, L,ee's

brolher, Ron, insisted that this parElcular tank, o E.ank 1, " was

never  repLaced .  (R .D. ,  pp .  9623-9 ,  100 ;22-101 :8 ,  350 :4 -10 ;

Ref. #15.) Ron Douglas tescif ied Ehac, after naEer in the t,ank

proved to be a continuing probLem, the Douglas partners decided

co  s imp ly  shuE down tank  #1  .  (R .O. ,  pp .  90 :8 -91 :19 ,  93 :6 - IL ;

L .D. ,  pp .  119:20-120:17 ;  Ref .  #16. )  I t  remained shut  do f ln  un t i l

t he  end  o f  Doug las '  Leaae .  (R .D. ,  pp .  387 :19-388 :3 ;  L .D . ,

pp .  303 :1?-304 :17 ;  Re f .  *17 . )

Ron Douglas also adnigted ChaC Douglas dlecueeed

rep lac ing  t .ank  #1  aE ear lv  aE 19?5.  (R.D. ,  pp .  103:11-105:21 ;

Ref. #18.) Douglas, however, conEinued operat,ing E.he tank until

late 1992, when tank #2 was replaced. (R.D., pp. 493:L-49424,

Ref. #19.) Both t,ank #1 and #2 were original ly 550-ga11on tanks

and Douglae kept operat,ing tank #1 uotil Lank 2 waE repLaced wit.h

a  1 ,000-ga l . l on  Cank .  (R .D, ,  pp .  99 : !2 -7OO: .L6 ,  L4 : - :3 -9 ,  348 :15-

349 : ! i  Re f .  f20 , )

Tlre net, result is that Douglas continued to operate

cank *1 for ae lonq aE Eeven veara after the naler infiltration

problenr became knornr. As prewiously noled, water in the gasoline

caused damage E.o Eeveral of the Douglas cuaEomers I carE, and

Douglas viewed the waLer infllEraE,ion aa Eeriousl enough co

consj.der replacing the tank in 19?5. (R .D . ,  pp .  91212 -93 :5 ,

also test i f ied Ehac he95 :1 -96 :16 ;  Re f .  #21 . )  Ron  Doug las

' t -
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bel ieved

water rras

o
gasol lne

leaking

o
rras leaking ouE of Ehe tank at. the same time

in to  i t , .  (R .D, ,  pp .  448 :22-449 : r5 ;  Re f .22 . )

In shorE, E.he DougLaE parE.ners knew for certain that.

gasoline was leaking from t.ank #2 for at least eight, to E.en

mont.hs before it was replaced, and Chey EuapecEed gaeoline was

leaking ouE of tank #1 for up Co several years before it was shub

down in 1982.

IV

DOUGIJAS FAII'ED TO PERFORM THE INVEI.{TTORY RECONCII,TATION

AND TDI{K INTEGRITY TESTING REOUIRED BY CAI,I FORNIA IJAW

IJee Douglas' previoua Declaration to the Board suated

thats " inventory contsroLn procedures indicaE,ed no product loss

rrf rom any E,ankt during Douglae' tenaltcy. (Decl . , supra, t 3;

Ref. #2.) TlriE Et,at.ement was not only untrue as regards producE

1oss, but also untrue in suggeeting that Douglas had 'invenEory

control procedures n worthy of the oame. T,he i tank stick

readingsi referred to in DouglaE' Declarat.ion were performed on

E.he average of once a week, and uone of theae dlpsElck readings

was  ever  recorded .  (R .D. ,  pp .  80 :15-82 :10 ;  L .D . ,  pp .  44 : . !4 -24 ;

Ref. #23.) Giias aa1eg and pump meEer readingE were recorded on

"gas sheeta, i which were used Eo bill mont,hLy cugEomers.

Douglae' bookkeeper, DoroEhy VukaE, would then periodically

compare Ehe pump meter readings with the invoices for gasoline

purchased .  (R .D. ,  pp .  872L4-25 ;  L .D . ,  pp ,  52 :14-53 :15 ;  Re f .

#24 . \

- 10 -
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o
comptlprocedurea in no way ed with tshe

reguirementss for tr lnventory reconciliationn in the califoraia

Code of ReguLations, and che Douglas partners so adlitted in

E ,he i r  depos i t s ions .  (R .D. ,  p .  423 t3 - r -17 i  1 , .D . ,  pp .  31? :3 -318 :1G;

Ref .  #25. )  See,  e .q . ,  Hea l th  &  sa fe tsy  code ss  25292,  25293;  23

CCR S 2546. A,a Ron Douglas put i t ,  they continued Eo uae ' the

same procedure  they  had fo r  50  yearg .  n  (R.D. ,  p ,  309:3-L ' I i

Ref. #25.) The fact t .haE a leak rras diseowered at al l  usino

Ehese crude methods suqqesEa E,hat. Ehe product loss from Ehe

storaqe E,anks must. have been subgtantial . No one knous hotr much

gaEoline eEcaped, or for how many years, before the leaks beeame

Large enough to be deEected in t.his nanner.

T'he Douglas depoeitions alEo demongtrated Dougl.aE'

indifference t,o the requirements for tank lnEegrify Eest.ing.

see,  e ,9 . ,  Hea l th  &  sa fe ty  code s  25292;  23  ccR s  2645.  The

DougLas partnerE acknowledged t,hat they were anrare of the

requiremenE,e for testing, buE, Ehey never perfonned it on the new

Eank lnstalLed in 1982 or on the old tank left  In place. (R.D.,

p. 346:2-!3; Ref. #2?.) At rhe t ime Douglaa vacated the premises

in April, 1988, neiEher of !,he tankB bad been eesEed in

accordance wlEh St,at,e RecrulaE ions

Douglaa' failure Eo perform t,he required moniEoring and

EesE.ing cannot be e:qrlained by ignorance of Ehe Iaw. To t.he

contrary, boEh of E,he Douglas parEners testified Ehat, tshey

received voluminoug informacion from St.ate agencies, privaE.e

consultanE,s and oil companies concerning E,he new underground

-  1 L  -
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storage tank
O
laws and regiulat, lons. (R.D., pp. 344;t-346224i

L .D . ,  pp ,  .159 :18-1?1 :24 ,  245 :L -24624 ;  Re f .  #29 . )  For  exampJ.e ,

Ehey received geveral brochures from enviro nenEal consulEanEs

advising E.hem of the requirements for tank integrity t.esting and

monitoring and che c irne periods when the new regulations went.

in lo  e f  fecE.  (R .D. ,  pp .  55 .24-6622 ] - i  r , .D . ,  pp .  249 : !6 -250 t22 ;

Ref. #29.) Furthermore, aE. t .he t lme Douglas received t,his

informar.ion, Douglas was operat,ing at. Least four parking garages

where  t ,hey  so ld  gaso l ine ,  (R.D. ,  pp .  49 :L4-SS:23;  Ref .  #30. )

DouglaE E.hus had ample reason t.o be aware of tshe new regulaEions.

By contraat, the owners had never operaEed E,he gasol,i.ne

facilities at, any time during their ownersbip of the garage. The

garage had always been operaEed by E,enant,s. Under the Douglas

Leases from 1972 Eo 1988, the ownere did not. even recei.ve

revenues from Douglaa' gasoline salee, but. only rent, based on

parking revenues. The revenues from gasoline galeg were Douglas'

alone, because Douglas had insist,ed Ehat Eheae revenues be

excluded from Che rental compuEaEion when the LeaEe wag f j.rst

negotiated in 1972. (gee 1922 lJeaae, Mdendun, t  28; see also,

R .D. ,  pp .  109 :20-117 :6 ;  Re f .  *31  and  32 . )

The Douglas parEners thus had far more informac.ion

about the legal requlrement.s for operatlng underground st,orage

EankE than did the oxrners. The Douglaa parlnerE also admiEEed in

t.heir depositions lhat none of the literature Douglas received

abouE, underground storage tanks, whether from t.he SCaEe,

consult,ancs or oE,her sources, was ever senE to Ehe ordnera,
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(R .O. ,  pp .  3Sr t :17 -355 :14 ;  L r .D . ,  p .  171 :3 -24 ;  Re f .  *35 . )  Doug laa '

knowledge of the regulations and faiLure Lo comply uiEh Ehem is

an additional facior which supportE the County's trafidng DougLas

as a respotlsible parEy.

v

TT{E ENGINEERING DATA CONFIRMSI THE REIJEASES FROM THE

GASOIJINE STOR;AGE TANKS

fhe gaEol.ine tsanks have been invesEigaced by chree

different. consultant.a. In afuly, 1990, Subsurface Consultants,

Inc. (scl) performed soil borings adjacent to the Exo gasoline

tanks and deEecEed TPIIg concentsrations of 5300 ppn ac 20 feet at.

Eank #1 and 9300 pprl of TPtIg aE 18.5 feet aE Cank #2. Scrrs

invest.igacion was eumnarized in a Reporc of Augrus t 18, 1990

(Exhibit E). scl otrly analyzed samplea from Ehese Lwo depths.

but sc|s borj.ng logs indicated hydrocarbon odore at Ehallower

depths as well . SCI described the soil characterielics as

Itclayey sandt and rsi lEy gand. n

rn a Report, of oct.ober t9, L99o, sCI described the

result.E of further eoil boringE around tlre fuel dispensers. aE a

point. mldway betneen the fuel diepenaere aBd tlre hydraulic 1ift,

and in che hydraul lc lift area itEelf. In each of these

local ions, scf deEect.ed gasol ine releaaes. scl detected

concenE,rations of 2500 ppm of gasoline around Ehe fuel

dispensers, 1200 ppm ae Ehe nidpoinE, and 110 ppm ln Ehe

hydraullc l.ifc area. As t.hese findings indicace, gaaoline

.  I - ,  .
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releaeeg occurred in

garage, (geg ocrober

€everal areaE 1n floor of the
o

the ground

19,  1990 SCI  Repor t ,  Exh ib lE  F . )

In afanuary, 1992, t.he owners reEained RGA to prepare a

Hea]th and Safety Plan for removal of t.he various underground

sE.orage ta.nka at, t.he garage. AE part of Ehat, EaEk, RGA performed

soil borings to obt,ain addiE,ional dat,a regarding t,he chemical

consElEuent.s involved. These borings included shallor,r borings in

Ehe area of the gasoline lanks and dispensers. RcA's borings

confirmed releaseE of TPltg at shallorder depth8 auch as five, t.en

and 15 feet,.  RGA deEected TPHg at 2.1 and 2.5 ppm at f ive feet.

and 15 feet, reapectlvely, adjacent Eo tank #1 and 2.5 ppm aE

fLve feet. adj acenE to tank #2. RGA also det.ect.ed TPHg aE 42.3

ppm aE five feeE and 1540 ppm at ten feet adJ acent t.o the

dispensers. In other borings in the dispenser area, ReA detect.ed

concenE.rat ions ranging from 1.9 to 3.3 ppm ats f ive to f i f teen

toot, depEha, (See Declaration of ilohn SEunrEn, and Table 1 and

Figure 1 attached ag Exhibice A and B t,o his Oecl . )

Final ly, ln May, 1993, L,evine - Fricke performed Ewo soi l

boringe adjacent t,o tshe underground gaeoline EEorage lanks t,o

obEain furt,her data on soil characE,erist ics prior Eo tank

remorral . The principal purpose of these borings was !o obEain

geoEechnlcal data regarding soil stabillty, buc the onners also

Eook E,he opporCunity to obtain further soil chemistry data.

tevine-Fricke's soi l  boring result.s are sunmnri.zed in ExhibiE.s A

and B t,o Ehe Slut]Inan DeclaraE,ion.
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-Fricke conflrmed SCI'g
o
ear l ier f indings of

moderate t.o high concenEracions of TPItg ln deeper soils beneath

the sEorage tanks. Levine-Fricke detected concentraElons of 8gO0

ppm of TPH9 at 24.5 feeE adjacent to tank *1 and 6100 pptrl of TpHg

at 24.5 feet adj acent, t .o Eank #2. Aa Mr. SEurmanrs Declaralron

point.s out, these f indings indicat,e releaeeg from Ehe gasol ine

sEorage t.anks, The soils here are clayey sands and silEy sands,

and gasoline releaBes from tshe tanks would migrate !o deeper

soils over t.ime. SCI also deEected hydrocarbon odors in

ahallower soils, and RGA's findings confirm gasoline releases in

shal lower soi ls,

A11 of tbis data indicales subslantial reLeages from

the gasoline Eeorage t,anks and around tshe dispenserE. This dat.a

confirms the Douglae parEnera' own depoalllon testimony EhaE

leakg occurred during their 16 years of gasoline operat.ions.

v1

DOUGLAI| I ARGIJMEMIS ARE WITHOIIT !{BRIT -- TIIEY IGNORE THE

TECITIiIICAI, DATA AND DOUGI.AfI ' OITN DEPOSITION ?ESTIMONY

Douglas makea two arguments. The first iE that. the

soil data does not indicate significant re]easeE from the

underground gaaoJ.ine tanka, but inetead auggeEtE an off-site

source. ThiE argument ig defecEive for two reaEona.

FirEt, the findings of moderaEe Eo high concenErations

df TPHg in deeper soils beneat.h these lanks are fu11y consistenc

o
Lrevine

15 -
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wit.h releasea from the Canks. Ttre Eanks are buried beneath tbe

sidewalk, and Ehe soils beneaE,h Ehe backfill are clayey sands and

silty sands. Gasoline releases rri11 over time migrate E,hrough

these soi lE, and iE is no surpriee co f ind substantial

concencrat ions at. depE.hs of 18 E.o 24 feet.

Second, there iE no evidence of an ciff -sit.e source.

Douglas woutd l lke E,o hlDothe8ise an off-si te aource, but neither

DougLas nor anyone else haa ldenE,ified such a source. Douglas

has noE pointed t.o any known releaseg in the neighborhood, and

lhe moeE, Douglaa can aay is that there ie a npossibilityi that

underground storage EankE closed in place at' a neighborl-ng

property are the gource. There are, however, no technical

reports, groundHat,er monitoring wellg, or groundwat.er gradient

daEa Eo support Ehis hypothesis. Inst.ead, all the lechnical dat.a

thuE far auggeetss that E,he releases aE. tshe 1432 Harriaon St.ree!

garage are relaEed to t.he Eanks there, and noE Eanks aE. some

unknonn off -si te locaE,ion.

Douglas' Eecond arg"ument. is algo without substance.

Douglas conEends E,hat, leaks from Ehe Eanks or piping could not,

have occurred becauEe these gasoline diapeneers operaE,ed by

vacuum presEure. According t,o Douglas, even if there were hoLes

in the tanks or piping, lhe vacuum pressure would Euck the

gasoline paEE Che holes, wit,hout leakage. Ttrig arg"ument is

fr ivolouE. FirsE, i t .  ig clear from Douglasr own Eestimony E.haE.

subsEantial leaks occurred from E.ank #2 before Douglas replaced

Ehat tank in 1982. OesplCe Ehis leakage, t,he dj.spenser for tank

-  r o  _
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#2 continued to funct.ion. Under Douglas ' theory, t'he pump ehould

have shut down. Second, Douglas' Eheory aasuqEa that all of the

holes are in rhe top of E,he tanks and piplng. To the ext,ent

lhere were holes below the liquid levels in Ehe tanks, leaks

could obviously occur. Likewise, depending upon lhe size and

locaEion of the holes in the piping, Leaks could occur despite

Ehe vacuum preggure.

At' botE,om, Douglas' arg"unene abouc Ehe wacuum sysEem j.s

just. l ike i ts argument about the t 'off  -eiEe sourcen -- boEh

argiument.s aasume a hypothetical aet of facEs for which Ehere is

no evidence, The real evidence here is t,he Eechnical datsa from

E,hree consultant.s, which confirma substantial releaseE around the

underground storage t,anka and dispeneers, and Douglas' owrt

deposiEion testimony which admite that leakage occurred.

VII

?HE STATE BOARD' S DECISIONS SUPPORT THE COT'NTY' S ORDER

NAIIIING DOUGI,AS AS A RESPONSIBIJE PARTY

In iCs previoue Order in this caEe, t,he Board concluded

that DougLas should be added Eo the Councy'E orderg lf t,here is

I'substantial evideace thaE, E,he leake from t.he underground Eanks

occurred durlng the time Douglas wae operalIng Ehem. . . .I'

(Order No. wQ 91-07; Ref. #1 .) The evidence here is more chan

substantial -- iE, is overwhelming.
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The Stale Board'g decieioos clear thaE, a part.y

ghould be named on a cleanup order whenever there is 'subEtantial

ewidence n of Uhe parEy's responsibi l iEy. In U.S. CeIIuIose,

Order No. wQ 92-04 (L992), E.he Board staEed EhaE. n. we look

ac the record tso detsermine lrhether, in f,ight of t,he record as a

whole, E,here iE a reasonable and iredibl.e basis t,o narne a party. 'r

Similarly, Ehe Board has sEat.ed that, 'rsubEtantial evidence does

not mean proof beyond a doubb or even a preponderance of

evidence. SubetanE,ial ewidence is evidence upon which a reasoned

decision may be based., (RoberE S . Tavlor and ifohn F. Boet.a .

et  aL . ,  Order  No .  wQ-92-14  (1992) . )

In the presents caae, E,he evldence easily meeEs t.his

sE.andard. Douglas' own deposiEions provide a i reasonable and

credlble basisn for naming Douglas as a responsible party for the

gaeoline releases. So Eoo doea the technical data, which

conflrms Eubstantial releases of gasoline around the underground

sLorage tanks and dlepensers .

FinaIIy, the Board has long recognized EhaE ic ig

appropriate t,o n.rme a EenanE, aE a responsible party where !,he

Eenanb has caueed the conta.minat, ion. See, e.q., Val lco Park.

LE,d . ,  Order  No.  I {Q 85-18 (1986) ;  Schmid l  ,  Order  No.  WQ 89-1

(1989). Here, the ownerE have acknowledged their responsibility

for site invesEigaclon and cLeanup, and E,he CounEy has properly

included Douglag in the Order aE well . The Countyra February 5,

1993 Order is fuliy supporE.ed by 'subsE,antial evidence' chats

o
make
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DougIaB cauged or pennit,ted releasee

gasoline tanks .

underground

VIII

CONCIJUSION

DougIaE operated t'he gaaoline E,anke and dispensers for

16 years. There is lnconErovertible evidence EhaE leakage from

Ehe underground at,orage Eanks occurred, and the Douglas partners

have a&nitted thaL leakage occurred during Eheir tenancy.

Douglas' PeE.ition is therefore withoue meriE. Tlre Board should

uphold t,he County'B February 5. 1993 Order naming Douglas ae a

responsible party witsh regard to the gasoline releases.

DATED: i lu ly 12, 1993.

CROSBY, HEAFEY, ROACH & MAY
Prof eseional Coryoracion

o
ron Ehe

Randal l D. Morrison
Attorneys for Respondentg
AIvin II. Bacharach and
Barbara ilean Borsuk
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\ilLI I{ESSEITGER

lilark Thonson, Esq.
Deputy Diatrict ittorney
County of AlaDeda
Consumer & Environnenta I

Protectlon Division
7677 Oai(por-t Street, Suite 4OO
oakland, cA 94621

Re: Reguest !o - county of A].a[eda To NaDe Douglas
liotor service And Its partners As Respon;ible
Pa*ies As To 1429-1it34 llarrison St. lnd
1435-14{3 Al ice St..  Oakland. Cali fornla

Dear lrtr. Tholaon:

On bebalf of Alvin H. Bacharach and Barbara Jean Borsuk, se
request that you nare Douglae llotor Serrice and its
9arEners as irecponsible parti.esr wltb regard to all
envlronDental lnvestigation and renediation uork at this
ProPerty. Thie request ls based on new evidence -- the
Douglas depositions -- in shich tbe Douglas partners have
dranatically cbanged their t€stirony an6 adritted that
Ederr previoua sworD testhony before tbe State Board ras
f..1:":. In their depositions,- the Douglas partners aduitted
chat the undergrround storage tanks leaked during their
litan"yl - that they kner it, and that tbe leakage contlnued
for uonths or even years before they did anytbing about it.

The _Douglas depositions not only pEovide eufficient
evlclence to naDe Douglas in tbe Order, but conpelling
evidenc.. that Douglai shoutd Ue aesifrai"a 

"s 
iUe orinarv

FFsponFrbre partv. First, the Douglas partners adnitted
that tbe storage tanks lea*ed and that they knew it.
second, they adnitted that they never uoniiored or tested
the tanks despite lcnorledge of tbese requirenents. lhiral,
they adnitted that they dial not tell thC osners a nulber of
critical facts. For exa4lle, Douglas never sent tb,e onners
any-of the literature Douglas received on requirenents for
nonitoring, testlng, reglitration and closurJ of tanks.
sbilarly, tb€ oyners -- and everlrone else -- learned for
the flrst tire during the depositi.ons that Douglas did not
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replace one tank in 1975, as previously bel ieved, but
singly abandoned i t .  As to the other iank, oougias
adnitted knowing that the tank leaked .irry nontn. before itr;as replaced.

In short , .  the Douglas deposi t ions shor,r  that Douglas caused
or pernttted contanination of the property, failed to
t inely correct. l t ,  d isregarded State iavr-  on nonitor ing and
:esl lns,  and misrepresenied the property 's t rue condit ion
to the owners. Worse yetf Douglas iia irot tell the truth
about these matters to the stai.e Board.

The. Douglas depositions have fundanentaLLy changed the
facts -and assunptions upon which the Counly preiiously
rel ied in deternining rLsponsibi l i ty for c ieinup. we'
respectful l .y request.  that you non reconsider thl t  issue, in
Irght of  the deposi t ions, and designate Douglas as the
Prlnarv. fespgnaible partv. After you have ionsidered the
rnrorBat1on rn this let ter,  we also ask you to advise us of
the approxiDate date hre can exlrect the cauntyrs decision in
this _natter. _ Beyond that, it !,s up to you and the state
Board to decl,de whether Douglast tllse statenents to the
Board constitute perjury or other actionable Disconduct.

Procedural HLstorv

On Ju1y.31, 1990, the Alaneda County Health Care Services
Agency issued a Notice of Vj.olation to the owners. on
Septenber 24, !99O tlre County issued a Cl.eanup Order to the
ouners. At a Deetlng on January L4, 1991, thi ownerE
requested that the County nane Douglas as a responsible
partl: Douglas had leased the garige, operated the
gaEol inc faci l l t ies,  retained ai f  t f ie '  gaiol ine revenues,
and. Bubleased space to various auto relair shops for a
per iod of  15 years (1922-1988)

The County, nevertheless, refused to naEe Douglas, and the
o$ners petitioned to the State ilater Resources Control
Board on February 7,  I9gL, pursuant to Health & Safety code
sect ion 25299.3? (d).  After extensive br ief ings and a
hearing involving the County, the olr-ners, and Douglas, the
Board issued Order No. We g1-oz on June 20, 1991. The
Boardrs Order concluded!

CROSBY, HEAFEY, RoAcH E MAY

Peti t ionerts content ion that Douglas
ought to be added to the County 's order
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appears to have nerit .  I f  the countv
has substantial evidence that the leiks
fron the underground tanks occurred.
during the tine Douglas was operatingt
then, the county should add Douglas !o
its order. (Order, p. 4,.  Ref .  #t;  see
footnote on p.4, infra. )

This .letter _ presents the evidence necessary for the county
to.add Dougl.as to the order and to designale Douglas as tireprinary responsible party.

Thefe Is fncontrovert ib le Evidence That The
Underqround Gasoline Tanks Leaked Durinq

The Tine Douqlas Operated Theltr

1. Douqlas !,tisrepresented The Facts To The
Board. one Tank Def ini te lv Leaked. And
Douolas Knen ft

In his Declaration to tbe State Boaral, Lee Douglas stated:

To the best of Dy recollection, at no
tlne during Douglasr tenure on the
property did inventory control
procedures, which consisted of
conparj,sons of tank stiek readings,
ueter readings and sal,es figures,
indicate that gasoline hras leing lost
fron any tank. (Decl . ,  Drarch 25, 1991,
t  11, p.  3i  Ref.  #2; see footnote on
p .4 .  )

In his. deposition, rrhen asked whether gaeoline was leaking
fro! - ttte tanks, r. Douglas Etated: "@_l{g_E@
leak inc  sa8 . r r  (Lee  noug las  Depo . ,  p .  f f t : e ;  enp i ras i s
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added; Ref.  #3.) '  Lee Douglas thu6 direct ly contradicted
the ssorn testinony in paragraph 11 of his becl.aration.
Both Lee DougIaB and Ron Dougl.as testifi.ecl that they were
alerted to loss of product fiou this tank by their
bookkeeper, Dorothy vujtas, who pointed out Lhat they r.rere
Duyrng nore gasol_ine than they were sel l ing. (R.D,,
pp .  195 :9 -15 ,  2OO.23 -2OL tZ ,  ZO3 :13 -21 ;  L .D . ,  p .  20L tg -Z3 i
Ref.  #4.)  Ron Dougl.as test i f ied that the Ooul l -as partners
discovered the loss of product about leight to ten- nonthsrl
before the tank r{as replaced in late 198t.  (R.D.,
pp .  199 :3 -18 t  49? iL8 -25 i  Re f .  #5 , )  Desp i te  the  l eakage ,
Douglas cont inued using the tank i rnt i l  i t  was rep1ace6.
rd .

This tank, referred to as .r tank 2r ' r  hras the sane tank
invest igated by Robert  Mi l ler  Conpany, at  Doug.Lasr request,
rn Aprr l  ancl  May, 1982, Mi l ler  co. conducted an air  test
of the tank, uhich denonstrated that the tank leaked. phil
Uusser was President of UiLler co. at the tiDe, and his
Affidavlt to the State Board recites in detail his
iTvestlgation of the tank, diseovery of leaks, and
discussions srith the Dougl.as brotheis about theE. In their
dePositions, the Douglas brothers rcould not recall" these
diacussions sith llusser, but Ron Douglas recalled that
EoDeone had rrcheckedr the tank. (R.D.,  pp. Z]-4.e-Zt6' !ZZ;
L .D . ,  p ,211 :3 -18 ;  Re f .  #5 . )

Both Douglas partners adDitted that tank 2 lras 1eaking and
that Douglas knew lt nonths before the tank was replaied.
(R .D . ,  pp .  194 :6 -20 i  L .D . ,  p .  2oo .3 -2z i  Re f .  #7 , )  Ron
Douglas later sas a hole in the tank the size of a .rKennedy
half  dol larr  r 'hen the tank uaE renoved. (R.D.,  pp. 2S5:6-
22i  257.7-tz i  Rcf.  #8.)  Neit l rer of  the Doug.Las partners
could sxplain tlre delay betneen trtay, 1982, when liiller
CoDpany diacovered the leaks, and october 1982, uhen

' 
The Douglas depositions will hereafter be referred

to as ' rR.D. r .  for Ron Douglas and r .L.D,.r  for Lee Douglas.
Excerpts from the depositions, exhibits, and other
docunents, such as the Douglas Declaration and State Board
order, are attached and referred to in this letter by
reference nunbers (',Ref . 1n;. i{e wil.l provide you conplete
copj.es of the depositions, exhibits and videotapeg of the
deposi t ions upon request.
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Doug las  f i na l l y  had  the  tank  rep laced .  (R .D . ,  p .  ZL7  tg -
25 ;  L .D . ,  p .  215 :  L7 -ZS i  Re f .  #9 . )

As noted earlier, the Douglas partners not only adnitted
that this tank leaked gasoline, but also adnitted that
their sworn statenents to the State Board nere false. when
asked shether the stateDents in paragraph 11 of his
Declaration (denying that any leaks had occurred) were
true, Lee Douglas test i f ied:

Q. Letrs take a look at  Paragraph 11
Iof the Declarat ion],  i f  you rould,
please. okay?

A .  yes .

a,  Is that t rue?

A .  NO.

O. Pardon ne?

A.  .No .

(L .D . ,  F .  321 :4 -11 i  Re f .  #10 . )

As this testiDony indj-cates, the Douglas partners kne$ the
tank was lealcing lrhen they told the State Eoard it uas not
leaking .

Dougl,as did not telL the owners the nhole story either.
Ron Douglas te5tified that, after replacing tank 2 in 1982,
Dougla3 told the owners they r'. . . r'ere satisfied that the
installation of ttte tank eras Eatisfactory and met all the
codea nccessary to conplete the job and rneet the
requlreDents. , ,  (R.D. ,  pp. 290,.22-29!,5;  Ref .  #11. )
Douglas never told the owaers there nas any soil
contaDination or that any further action was required after
the  tank  was  rep laced .  (R .D . ,  p .  291 .2 -5 i  L .D . ,
pp .  241 :23 -242 |4 i  Re f .  #12 .  )
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1975. But Abandoned

I3 L.9 Douglas' Declarat ion to the State Board, lre stated
that .rnater was showing up'r in one of the gasoiin" i."i",
and that the tank was replaced at Douglasr expense in isiS.(Dec l . ,  7  7 -? ,  pp .  2 -3 ;  Ref .  #13. )  T f i s  s ta tenenr ,  too ,was false. In his deposit ion, Lee Doug.Las stated that heqid not know lrhether I tanf hid been r6placed in 1975.( ! .o , ,  p . -  138 !9 -12 i  Re f .  #14 . )  H is  b ro lher ,  Ron ,  h ,as
l!_uT?lt ,that_this particul.ar tank, "tank 1,;, was never
repJ .acea t ,  lR .D : ,  pp .  96 :3 -9 ,  1OO:22_101 :a ,  r so :c_ : ,u , . *  ne r .
;L5.) - Ron Douglas test i f ied that, after e/ater in the tankproved to be a continuing probJ,eu, the Douglas partners
decided_to -sinply slrut the- tank rt6nn. 1n.o., p!.  ro:s_
91 :19 ,93 :6 -11 , .  L .D . ,  pp .  119 :20-120 : rZ j  ne f .  i i e .1  I trenained shut dol 'n unti t  the end of Douglasr lease. (R,D.,pp .  387 :19-388 :3 i  L ,D . ,  pp .  303 :  L7_3o4 : i z ;  ne f .  #L7 .1 '

It l,as unclear froB Douglast testinony nhen the rwater
proble,ntt ln tank 1 waa first discoverid, but Ron DougLas
aduitted that there wag Eone discussion ot it as eaiiv-is
l .975 ' .  (R .  D.  ,  pp .  103 :11- los :21 ;  Ref  .  #1s .  )  rn  a ;y  eE;E,
Dougl.as continued operating tank 1 until lite t982l when
! . l l (  2  was rep laced.  (R.D. ,  pp .  493.L-49424 i  Ref :  #19. )Both tanJ< 1- and Z vere originatty SSO-gall.on ianks and
Douglas kept operating tank 1, dlspite-the sater probleD,
lll!_il_ta+ 2 l'as replaced t'irh a rlooo-galton tani. o"i;
nhen Douglas obtained, this additional cipaeity, dld they
f ina l l y  shu t  down tank  1 .  (R.D. ,  pp .  gg i rz - roo :15 ,  141;3_
9 ,348 :15-349 :1 i  Re f .  #20 .  )

The net rcault is that Douglas continued to operate tank 1
for as lonE as seven years after the ryater iniiltration
problen becaDe kDosn. water in the gasoline, in fact,
caused dauage to several of the Dougias custonersr cars.
(R .D. ,  pp .  91 !12-93 :S ,  95 :1 -96 :16 , .  ne f .  #2 r . )  wh l le  the
Douglas partners, in their depositions, nainlained that
water Has only leaking into this tank, Ron Doug1as f inal ly
adnitted that, r'If naier cones in, ve are assunj.ng that gls
went  ou t .  "  (R .D.  ,  pp .  448 .22-449 :16 ;  Re f .  #22 . )

The Douglas partners thus knerr for certain that gasoline
htas leaking fron tanlc 2 before it l'as replaced, ind they

esented The Facts As To
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knetr or had good reason to know that gasoline lras J_eaking
out of tank 1 at the sane tiue erater was leaking in,

Douslas Also l,lisrepresented The Facts
D a a q = . l i - -  . n l r a i r  l l r - t r ^ - . . ^ - ! '  E r ^ - a r ^ i  I  i - . 5 i

Procedures. Douolas Had No procedures which
oual i f ied As tr lnventorv Reconc i  l  iat ion, '
Under State Law

Lee Douglasr Declaration stated that rtinventory control'r
procedures indicated no product loss {fron any tankrr during
Doug las i  t enancy .  (Dec l . ,  EESB,  !  11 ,  p ,  3 ;  Re f .  #2 . )
This statenent Has not only untrue as regards product loss,
but also untrue in suggesting that Douglas had I'inventory
control procedurea'r t orthy of the naDe. The tttank stick
readingsrr referred to by Douglas were perforDed on the
average of once a eeek, and none of these dipstick readings
waE  eve r  r eco rded ,  (R .D . ,  Fp .  80 :16 -82 :10 ;  L .D . ,  pp .
44r l4-24i  Ref.  #23.)  cas sales and pump meter readings
were recofded on rgas sheetsr.r nhich lrefe used to bill
nontbly custoDers. Douglas' bookkeeper, Dorothy VUJ<as,
ttould then periodically coDpare the purp Deter readings
with the invoices for gasol ine purchased. (R.D.,
pp .  8? :14 -25 , .  L .D . ,  pp .  52 !14 -53 :15 t  Re f .  * 24 . )

These procedures in no way conplied with the requlrenents
for 'r inventory reconcillatlon" in the california Code of
Regrulations, and the Dougl.as partners so adnitted. (R.D.,
p .  423 :11 -17 i  L .D . ,  pp .  317 :3 -318 :16 t  Re f .  #25 . )  E€ ,
e. , ,  Health & saf€ty code s5 25292, 25293i 23 CCR S 2546.
As Ron Douglas put it, they continued to use ttthe saDe
procedure  they  had  fo r  50  yea rs . "  (R .D . ,  p .  3O9 :3 -17 i  Re f .
#26.) lbe fact that a Leak was discovered at a1l using
these crudc nethods -- couparison of vendor invoices and
neter readings -- suggests that the product Loss frou
tank 2 luat have been substantial. No one knows holt Duch
gasoline eacaped, or for hotr Eany years, before the leak
becaDe large enough to be detected in tlris maDner.

The Douglas depositions also deDonstrated Deugl,asl
indifference to the requireDents for tank i.ntegritv
test ind. see, e.o. ,  Health & Safety code S 25292i 23 ccR
S 2645. The DougJ.as partners acknoltledged that they were
auare of the requirenents for testing, but they never
perforaed it on the new tank installed in 1982 or on the
oLd  t ank  Le f t  i n  p l ace .  (R ,D . ,  p .  345 :2 -13 i  Re t .  #27 . )  A t
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the tine Douglas vacated
neither of the tanks had
State Regulat j.ons.

i n  Ap r i l ,  1988 ,
in aceordance with

the undergEound
ignoranee of the lahr.

the preroises
been tested

Douglasr fai lure to
storage tanks cannot

Donitor and test
be explained by

246t4i Ref. #28.) For exanple, Lttey received nunerous
brochures fron environnental consultants advising then of
the requirenents for tank integrity testing and ionitoring
and the tine period nhen the n-w rlgulations went i.nto

.
( t { . f J .  r  p p .  3 4 4 : 1 1 - 3 4 5 : 2 4 i  L . D . ,  p p .  1 6 9 ! 1 8 - 1 2 1 : 2 4 ,  2 4 5 . 1 -

e f f ec t . ,  . (R .D : ,  pp .  65 :24 -66 .21 i  f , .O . ,  pp .  249 .L6 -2SOrZZ i
Ref. t29.) At the tine they received tiris intornation.Ref.  ,29.)  At the t iDe they received inforDation,
Douglas operated at least four parking garages where tliey
so ld  gaso l ine .  (R .D, ,  pp .  l g : r t -SS:z5r -Re f ;  #30 , )

Douglas has, ln fact, Iong been one of the largest parking
conpanies in the East eay, and rrhen it cane to-gasoiine
sal.es, they knerr far Dore than the oirners, who liad never
operated the garage or gasoline punps and who received none
of the revenues fron Douglas, galol-ine sales. These
revenues nere Douglas, alone, and Douglas had insisted that
these gasollne revenues be excluded f;on the rental
conputation nhen the lease Has firlt negotiated in 1922.
_(se 19?2 LeaEe, Addendun, |  2gi Lg?4 a;d 1981 Leases,
Addenda t  28 ;  see  a1so,  R.D. ,  pp .  109:20-LL7.6 i  Ref .  i31 . )
rn an octobet 28, 1g?5 letter to sanford Douglas, Mr.
Bacharach noted that, tr. . , you specifically wanted the
revenue for the sales of gasollne not to be included in
your grors sales flgure . . .r for deternining the rent.
(Exh .  1 { , .  L .D .  168 : l1 - tg ;  Re f .  f32 . )

Despite the abundance of infornatlon Douglas received about
the nen regulations for underground tank!, they did not
eonply uith Donitoring and tetting reguirenent! at Harrison
street or at any of tlreir other ficil,ities, including the
Iraln garage they owried at 1721 Webster Street. (R.D.,
pp .  65 :24-65 :1 ,  394 !18-24 ,  4OL13-16 t  Re f .  #33 . )  And ,
contrary to their stateDents to the State Board, Ron and
Lee Dougl.as adnitted in their depositions that they knew
there r.ras no .rexemptionr fron the tank nonitoring lnd
testj.ng requireDents based on rrlon throughput. r The only
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rrexenptionrt was frot$ vapor recovery requirements of BAaeUO.
(R.D. ,  p .  483 :3 -8 , .  L .D . ,  3?  r4 -Lg i  Re f  .  #3 t . )

Flnally, none of the literatrrre Douglas received about
underground Etorage tanks, $hether irou the State,
consultants or other soulces, waa ever sent to
! ! ! .  Bacharach and Us.  Borsuk .  (R.D. ,  pp .  354:1?-355!14 i
L .D. ,  p .  I7 t r3 -24 i  Ref .  #35. )  the  resu l t  i s  tha t  Douq las
failed to perforE tank roonitoring and testing wittr fuil
knouledge of the regulations on ihese natteri, ,,rhiIe ifre
owners never received any of this critical inforoation.
Douglas, not the osners, should therefore bear prinarv
responsibility for the leakage whi.ch occurred. 

-

4. The Douolas Deposit ions ALso Denonstrate
That Douqlas Is Responsible For
Contanination vthich Occurred Elseirhere In
The Garaqe Durinq Its Tenancv

Douglas represented to its custonerE that it offeredrrcoDplete auto service faci l i t ies on the prenises. '  (L.D.,
pE.  144:22-L45.22 i  Exh.  4 ;  Ref .  #35. )  s in i la r l y ,  Doug las
advertised that lt provj.ded .rconplet! systenatlled 

-

autonotlve repair, r including batteries, carburetor and
electrical experts, wheel. aligning, brake service and body
lo r l c .  (R .D. ,  pp .  14? :5 -148 :9 ,  Exh .  58 ;  Re f  .  #37 . )  Sd ,
indeed, Douglas. subleases indicate that Douglas itid ofier
such services.

For exanple, Royrs Auto Body perforled repairinq of
autonobileg flfroD bunper to bulperr at Harrison Street,
accord ing  to  Ron DougLas.  (R.D. ,  pp .  153:25-154:E;  Ref .
t38.) Slni lar ly, Douqlas had a sublease nith a nechanic
laued Tbonpson for ttrepairing and servicingr of autonobiles
rn a 1, Ooo-square-foot area on the nain floor, r'. . .
including a raslr stall, hvdraulic hoist atall. and all
ut i l i t ies, f ixtures and appliances therein..r (R.D.,
pF.  176:13-178:25 ;  Exh.  66 ;  enphas is  added i  Ref .  *39 . )  A t
the same time, Sanford Douglas rrrote the orrners and
requested pernission for a one-year sublease hrith ThoDpson,
stat ing:

The nechanic who has been doinq repair nork
for the last several rnonths has asked us for
a one-year sublease sith a one-year option
at the saDe rental  as present ly exists,  in
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order that he nay have some security. His
interest is to be able to purchase soDe neht
equipnent.

He is a good nan and I l'ould fike to be able
to keep hin.

He occupies the lubrication rack and the
spaces of four cars adjoining. (R.D.,
pp .  162 :21 -163 :20 i  Exh .  G t ;  Re f .  #4Ot
enphas is added. )

In addi t ion to this evidence of auto servic ing and repairs,
DougJ,as had other subl,easres which provided foi servicing of
cars on the prenises. For exanple, Douglas had a subJ,ease
itith Anerican International. Rent-A-Car rhich provided that
A.nerican would sublet space for irAutonobile Rlntal Storage
and Repaitr l  of  Lessee,s ol ln Vehicles. , i  (Su.blease, t  5. i ,
Exh .  63 ;  Exh .  62 ;  R .D ,  189 !5 -23 ;  Re f .  #41 . )  Aner i can
subleased ra portion of tbe uain floor, including offices
ancl  autonobi le work areas "  (R.D.,  pp. t6t :10-
158:10; Ref.  l4zi  enplrasis added. )  Douglas, in fact ,  bad
tno subleases with American, rrhlch oceulied the prenises
for several yearg. Id.

Despite all this evidence regarding servicing and repairs,
the_ Douglas partners in thej.r depositions denied thal anv
vork, other tlran auto body work, had taken place at
Har r i son  S t ree t .  (R .D . ,  p .  I 62 rZ -2J . i  L .D . ,  pp .  85 :9 -
86:.25i Ref. #.13. ) Wlth regard to Douglas r olrn
advertiseuent of trcomplete auto Eervice facilities on
PreDisea, i Ron Douglag I response uag, rThat doesnrt nean
anythlng. If anything cane in, f r,ou1d take then over to
D . l { .S . r  [Doug las '  ope ra t i on  on  webs te r  S t ree t ] .  (R .D . ,
p .  145 :16 -23 ;  Re f .  t 44 . )  I n  o the r  words ,  acco rd ing  to  Ron
Douglas, they represented to custoners that they uere
perforning services on site, but then took the custoners I
ca r s  e l sewhe re .  (R .D . ,  p .  148 :18 -25 ;  Re f .  #45 . )

with regard to Sanf6rd Douglas' letter about the nechanic
rtho 'ioccupies the lubrlcation rack,I Ron Douglaa flatly
denied that any such person worked there. Ron Douglas, who
non knoirs there is an underqround tank associated uith the
lubrication raclc, even rent so far as to suggest that his
father had been lying vhen he wrote to the olrrrers about
this nechanic, h tbe end, holrever, Ron Douglas could not
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lone yp with any explanation as to r{hy his father would say
a nechanic had been perforning repairi ancl ocdupying the
l ube  rack  i f  tha t  ve ie  no t  t rue .  

-  
(R .D. ,  pp .  te i ie : l res : rA ;

Ref. #{6.) Since the deposit ions, 
'addi l i6ial 

evidence
about thls nechanic has aurned up in the 1974 yellon pages,
which advertised rl3on Thonpson, itechanicr and rFuel.
-I_njection specialistr for i,Tune-ups & Repairs'r at the 1432
Harrison Street carage. (Ref .  #4t.) 

-

wlth regard to the Anerican International Rent-A-car
sublease, Ron Douglas and Lee Dougl.as said that Americannneglectedrr the cars and never chinged the oil or perforned
lubrication, but siupLy did ruinor i tuft ,r  such as
uindsl leld wiper blades and l ight butbs. (R.D.,
PP.  157 :21-150 :11 ,  L jZ rL - !2 .  L74 . .2 - I78 .7 ;  Re f .  #49 . )

The Douglas- partners thus denied that any auto servicing or
reFairE took place at Harrison Street, ol.her than ttre b6dv
shop, and ttrey denled any uEe of the hydraulic llft or
nas te  o i l  ! ,ankE.  (R.D. ,  pp .  t74r2} -L7 t ,7  i  Ref .  #49. )  Th is
testiDony is slnply not credible. It is contradicted by
nuDerous subl,eases, letters and advertiseBents, which refer
to auto repal.rs by various Dougl.as subtenants. For
elenFle, the oEechanic who ha3 bsen doing repair rrork f,or
the last several lontha, o and 0who occupies Lhe Iubrication
rackr Dust have used ttre trydraulic hoisl. Sinilarly, as to
the raste oil tanka in the baseuent, the Douglaa pah,ners
denied any knoHledge of theE, but Ron Douglai adnitted that
he noted a trbarrel of naste oilr on the pioperty sonetine
after the Douglas lease conrnenced in 1971 . 

- 
(R.b.,

pp .  69 :24-70 :2Oi  Re f .  t50 . )

In ahort, de8plte the Douglas partners. denials, their
deposltlons strongly lndliate that Douglaa' subtenants
perforard auto repairs and servicing on the prenises and
used the bydraulic hoist and waste oil tanks. Douglas is
therefore responsible not only for contamination alsociated
lrith.the gasoline tanks, but llso for anv contanination
ariging out of auto servicing durlng Dougl.as. 16-year
Eenancy.
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Lecral- Analvsi,s

The Board has al.ready atated that Douglas should be aalded
to the Countyrs Order if there is rsubstantial evidence
that the Leaks fron tlre underground tanks occurred duringr
the tine Douglas !,ras operating then. . . . r (Bacharach
(1991) Order No. WQ 91-07; Ref.  #t  . )  The evidence
pre8ented bere clearly Deets ttrls standard.

FurtherDore, the Board indicated that one party nay be
pl.aced in a position of secondary responsiLitity: 

-

In nany cases rde deeroed it reasonable
to place one party in a position of
secondary responsibi l i ty.  (See, e. .L,
Order No. WQ 87-6, prudent ial  Insurance
conpanv of America. ) we flnd no basis
for suggesting that the County do that
in thiE case, (Bacharach (19t1) Order
t |o.  wQ 91-07. )

At tlre tiue of the Boardrs Order, the Board did not have
the beneflt of the DouEIas depositlons, shich now provide a
very sound basis for deteraining priDary and secondary
reeponeibility. The facts established in the Dougl.as
deposltions shol, that Douglas should be designated as the
orin?rv responsj,ble party, and the orrners as secondarv
parties $ho irill be obliqated to conduct the cleanup only
j,f Douglas fails to do so.

The state Board haa nade clear in several deciEions tlrat
priDary responsiblllty nay be asslgmed shere the f,acts
justify it. For exauple, in Pnldegligl .EgIIEllr petitioner
nas thc landosner and leased the site to Fairctrild
SeDlconductor and l.llcro Porrer, which agrreed to conduct a
cleanup in response to the Regional Boardrs Order naroing
the lessees and the osner. Prudential requested that tie
order be nodifled to Dake cLear that it wouLd be obLigated
to perforn the cleanup only if the lessees defaulted.
Prudent ial  Insurance ConEanv of Anerica (1987) Order No.
87-6. The State Board agreed, noting that Regionaf Boards
can set a .tdlfferent standard of perforuancel for lessees
and landowneEs lrhere the facts warrant it. IlL

S in i l a r l y ,  i n  Va l l co  pa rk .  L td .  (1986)  Orde r  No .  We 86 -18 ,
the petitioner oi ned industrial land and leased portions of
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it to tuo eemiconductor Eanufacturers.
issued uaste discharge requireDents to
Iandonner, who petitioned to have his
Oraler. Ehe State Board rejected this

The

The Reqional Board
the lesaees and the

nane renoved froE the
request, but aoreed

. . the Regional Board
State Board concl.uded that,
should continue to look to the

Iessees regarding
the LesBees fai l
Ltd. (1985) order

cleanup and only involve the landovner if
to coDply rrith the orders. r, Vallco park.

N o .  W Q  8 6 - 1 8 .

Llkevlse, in schpidl (1989) order No. Vie 89-1, the Regional
Eoaral iaEued a cleanup and abateuent order naning Bowles
Flying service, a peslicide sprayer, as the priniry
responsrDle party and the schnidls, the landowners, as
secondary parties. The landowners protested that they
should not be naned at all, but the State Board concl.ided
the order was proper:

The initial. responslbility for cleanup
is rith the opeiator, but- according ti
val lco, i t  is appropriate to. look to
the osner to assure cleanup in the
event the operator fails in its
obl igatione. S€e also, Stlnnis-
I{estern chenical Corp. (1986) Order No.
WQ 85-16; J.N.J. Sales and S€rvices.
IIeg (1988) order No. we sB-8.
sinilarly, the Board has found it
appropriate to name landoimerE as
responsible partieB -- subject to the
lesaee/dlschargerrs priDary duty -- to
couply nlth naste discharqe
requirenentE. Southern California
Edison co. (1985) Order No. WQ 86-11;
U.S. Forest Service (1987) Order
lfo. WQ 87-5. (Schnidl,  supra,. see aLso
Arthur Spitzer (1999) Order No, We 89-
8 . )

Thege ruLes apply nith egual force in the present case.
Here, the facts denonEtrate that DougLas pernitted the
discharge, knew about it, and nost racentiy, lied about it,
Tltere can be no doubt about Douglasr responsibillty, and
there is no reason Douglas cann;t undertlke the clianup.
while Douglas is no longer the lessee at Harrison Strelt,
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Douglas continues to operate parking garages and lots
throughout oakl,and. and Douglis, nain-office at
1721 lgebster Street is only-a few blocks anay. Douglas caneaaily take over the cleanup, and now is an 

-ideal 
tine for

Dougla6 to do_ so, since the- next phase of erork, tank
removal, is about to begin.

Under the State Board's deciEions, the County should
therefore designate Douglas as the prinary rlsponsiblepartj and tbe owners as seeondary plrties-uho irilt te
obligated to perforD the cleanup- i? Douglas fails to do so.

conclus ion

The Douglas partners have finally cone clean and actnitted
that the underground gasoline tairks leaked while they
operated tlren. Thls is precisely the evidence the Sl,ate
Board said is sufficient to naDe Douglas as a responsible
Party. .The evidence, hoFever, goes iar beyond thlt.p6"glaat testinony not only coniirned that the tanks
leaked, but that the Douglis partners kner it and did
notlring about it for nonthE oi even years.

Later, rhen the underground storage tank Iaws and
regul,ations cane into effect, lhey ignored the nonltoring
ancl testlnE reguire[ents and continuid to clo businesE 'rai
ueual.n MeanwhiJ,e, their subtenants continued to perfor8 a
vlTiety of nechanical, repairs and servicing of aut6nobiles,
uhich. the Douglas partneis denled, but which undoubtedly
contrj,buted to the contauination in the garage.

Flt?lly,- and perhaps noat lnportant, the Douglas partners
adDitt.d that they did not tall the State Boird tire truth.
This adrlsrion not only raiaes the question of perjury, but
fundaD.ntally ehanges the facts and assumptions- upon iirictr
the Countyr e previous deteruination of reiponsibiiity vas
baEed.

In these circurnstances, the county should reevaluate the
issue of responsibility and desigiate DougLas as the
prinary responsible party. In s6 doing, €he County wilL
enaure that the party who cauged the contanination pays for
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it and that irresponsible business practicesqlscouraged, not ret arded.

Randall D. l,tlorriaon

RDlr/kh

cc u/Enclosure:

I_le-Honorable. Joseph J. Carson, via Dessenger
wil l ian J. Trinkle, via uessenger
Charles l,l. Riffle, by regular nail
Donal,d F. Drunmond, by regrular nail
Elizabeth A. England, by regular nail
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l5ro ,835-3555

January 15, 1993

Mark Thonson. Esq.
Deputy District Attorney
County of Alameda
Consumer & Environmental,

Protection Divisiolr
?577 oakport Street, Suite 400
Oakland, CA 9452L

Re! Douglas ltotors Senrice Response and Opposition to
Bacharach/Borsuk Request to Name Douglas lltotors
Senrice As Responsible Partiea Regarding 1428-1434
Harrison St. and 1435-L443 Alice St.,  Oakland,
California

Dear I{r. Thomson:

Thi6 letter is tbe Douglas Uotors parties ( "Doug1as") response
and opposition to the request that Douglas Motors be named
ResponsiSle Partie6 regarding the Harrigon St. Garage, Oakland.
That request has again been made by Alvin Bacharach and Barbara
Borsuk ( "Bacharach" or 'Bacharach parties")r ag you are arirare.

Initia1ly, with thj-s letter, we provide to you complete Eets
of the depositions of Ronald and Leland Douglas for your review.
We have found the li-mited excerpts provided to ]rou by the Bacharach
parties to be less than fair. I{e believe that only by a full
reading of the depositions can you c-learly undelstand the testlmony
of these nen and thei! forthrightness. We apologize for the volume
of such materials, but obviously a gEeat deal is at stake for
Douglag Motors. We also r,rould request that, to tha extent, ln
their reply, Bacharach aeeks to rai6e new issues not previously
raised or to provide further evidence, Douglas Motols be provided
a brief time in which to address such rnatters.

Vfe note that tbe depositions of Ronald and Leland Douglas
utilized throughout references to the only tlro (2) fuel storage
tanks knowrr to Douglas Iilotors as Tank 1 and Tank 2. Such
references lvere to locations rather than to specific tanhs since
Tank 2 was initially a 550 gallon tank, subsequently replaced by a
1000 gallon tank in 1982. There was also guestioning regarding
replacement of a tank at the Tank I location, al.though it is
unclear whether such did or did not actually occur. We will use
the same references to those }ocations in this letter.

&XFitilil g
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In this letter, ere believe it vroul,d be inappropriate to
respond to the accusatory contrnents of the Bacharach parties, except
in one brief respect. In his deposition, Mr. L,ee Douglas
voluntarily acknowledged an error in the decLaration submitted to
the State Board. Investigation revealed that lrt!. Douglas had noted
the error on a draft of the declaration. As a reBult of clerical
elror, the necessary correction to the declaration was
unfortunately not made. ![r. Douglas did not notice the lack of
change at the time he executed the final.ized declaration. I would
sugge5t that Lee Douglas, mistake is sirniLar to the mistake in
Alvin Bacharach's declaration to the State Board, Paragraph 7,
where !,1r. Bacharach affiflnativeLy testified that a tank had been
'removed and replaced in Augarst 1975". This statement aLso now
appears to be erroneous .

Our intention is s irnply to addlesg the issues before you: (1)
Is thele substantial evidence to support the naming of Douglas
ltotor's as a responsible party rrith respect to any one or more USTS
based upon Douglas l.{otors's operation of such at the time of an
unauthorized release? and (2) If Douglas Motols is to be named a
responsible party in some respect (a matter stlongly disputed) , hont
ehouLd the primary vs. secondary responsible party issue be
resolved i f  at  al l?

The State Board's Order requi.res that before Douglas be naned
that there be "substantial eqidence which shows that Douglas was in
control of the property and using the tanks while leaks were takino
place. '  (  Order No. WQ 91-07, p.4) (emphaEis added) Fur lher,  a
responsible party ia primarily defined by the relationship of the
party to a particular UST. See UST Regulations S 2?2L(61
"Reaponaible parties for an underground storage tank shall
comply....' As to each UST, it Dust be deter:mined who the
responsible parties are and also whether there is any evidence of
a need for corrective action rrith respect to that UST,

ANATYS TS OF TECIINTCAI, DATA

The most striking featule of this case ia that, when stripped
of laryerly rhetoric, aL1 that remain l-s Bacharach,s o\dn enpirical
testing data which demonstrates that there is s i-nro1v no scientific
basis for holding that an actionable releaEe resulted from Douolas
Uotors' 16 years of business operations on the propertv. The
evidence ahor,ra that contamination levels in the areaa nea! the soil
surface are at low or non detect level . It al.so teflects a barrier
between the shallow and lower levele of the soil and significant
contamination only in the 20 foot deep range. The deep
contamination simply could not be the leault of releases from the
USTg. Most likeLy such contaminatj.on migrated on site from an off-
site source. The empirical evidence is, thus, diarnetric-Ily
opposed to that which the State Water Quality Control Board said
nust be demonstrated in order to name Douqlas l{otors a6 a
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potent ialLy responsible party (PRP) for th is s i te i  i .e. ,
i'subetantial evidence" that the contanination occurred as the
result of Douglas t{otors' opelation of the underground fuel storage
tank system and associated equiFoent. Douglas Uotors should not,
therefoEe, be named a PRP at this tjse.

The absence of scientific evidence linJ<ing Douglas Motora
the contamination at the site is easily seen when each area
concern at the site is evaluated individually:

1. Underqround Gasoline Storaoe Tank Svstem. The area
around these tanks constitutes the Prj-nary battleglound between
Douglas Parking and Cross-ComPlainant Bacharach rtith regard to
whether or not Douglas Parking should be naned a responsible Party
for the remediation of the contamination found there. Douglas
Motols did operate the tankB for about 15 yeals, sor if there iE
any credible scientific evidence that' during that ti-me ' a release
oc-urred, then Dougfas should share in the responsibility for its
renediation. Hovrever, there is noti to rf,it!

a, The first fact of note is that, in the j-unediate
vic ini ty of  the tanks, RGA, Inc. ,  Bacharach's own consultant,  found
no actionable contamination. The results of 4 soil borings drilled
to a depth of 5 ft., which would place the saDPIe at or just above
the botton of the tanka, indicated TPHq ranging from 2.0 to 2.5
ppm; and benzene, PCBg and chlorinated hydrocarbons all below
detection li-nits. TPHd was leported at levels ranging ftom 22.7 to
28 ppn; however, not only are these levele also of minimal
sign-iticance, rnore i-mportantly Douglaa Motors never stored or sold
diesel, so, althouqh the gene6is of this material. ia a mystery, lt
can have no bearing on Douglas lilotors' Potential liability. The
same goes for the Bmall a.$ount of Total Oil and Greage (TOG) ' 39.1
ppm. found in one of the samples taken: this does not relate in any
way to Douglas !{otors' Etorage and sale of gasoline from these
tanks ,

b. The second fact of substance is that soil samples
taken in the area of the product delivery line extending from the
tanka to the product dispensers also reveal no sigrtificant
contamination aC depths of 13 ft. and 15 ft. At 13 ft., fPHg and
BTEX were all below detection tinits. At 15 ft., TPH9 was found at
2.1ppn but, again, benzene was below detection lj-nits (here again
sorne tPHd was iound, 16.7 ppn, but, as stated above, this material
is not rel,ated to Douglas l{otors' operations at the site).

c,  I t  is  not unt i l  the 18.5 -  20 f t .  level  is reached
that siginificant Leve16 of soil contamination ale revealed; at this
depth TPHg iE reported at Ievels ranging fron 2,500 ppru to 9'300
pgn; benzene at 3.5 to 99 ppmt toluene at 34 to 900 pPrn;
ethylbenzene at 33 to 190 ppm and rylenes at 130 to 1,100 pPIr.

to
o f
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d. In addi t ion to the soiL samPle resul ts shown in c ' '
above, water sampLes \re!e taken from three of the borings. These
samples also revealed contamination levels poseibly requiring
renediation. In three sarnples analyzed, TPIIq was reported in
a.mounts ranging fron below detectj-on limits to 95 PPb. The only
other compound reported in significant quantity is benzene, which
was found at 6.0 ppb in one of the three samPles' and was below
detection I jmits in the other two sa.urples.

An analysis of the contamination pattern reveaLed by the above
data mani-fests a nost interesting fact; @
contamination untiL a depth of approximatelv 20 ft. below orade.
The 6oiL above this leveL was categorized at c.Layey sandr a
relatively retentive material .

contamination leading down to the 20 ft. leveL. The nost likely
scenalio at this ti-ne is that an off-site aource has contaminated
groundrdater upgradient from the subject site and that this
contaminated gloundr,rater is carrlzing the contaminants into the
property. In fact, one possible source is weLl-knortn - trto mole
USTa have been discovered within a fer,r feet of the Douglas tanks in
the assumed upgradient direction. No effort has been made to
deternine the owner of, the operator of, or the use to rthich theae
tankE rrere put. The data, however, sugrgests that such should be
inveatigated before naning Douglas Parking as a PRP at this site is
eeriously considered.

2. Pung fslands. Tlro soil borings at the pumP islands rtere
sampled and teated at 5 ft, and 10 ft., vrhere groundr,yater was
encountered!

a. The re€ults at 5 ft. again ehowed no significant
contamination which could be attributed to the Douglas ![otorg
opelat ions; i .e. ,  lPEg l ras reported at  2.5 and 42.3 ppn and benzene
was below detection li-roite in both samples. The sa.me anomaly
discussed above occurred again - TPHd was reported at 25 and 570
ppm, but, aa stated above, Douglas llotors never stored or sold
dieseL so it is impossible to relate the occurrence of thiE
Eaterial to their operationE .

b. The samDleg taken at 10 ft. were found to contain
3,3 pprn TPHg and no detlectable benzene or TPHd in one and 1540 PPU
TPHg, 175 TPItd and 0.987 ppm benzene in the other. There latter
fig'ures are a likely candidate for remediation, if they can be
substantiated by further testing but, given the surrounding
results. the nurnbers themsefves are somewhat suspect. That is,
Just a few feet in aLl  direct j -ons, TPHg is ei ther insigni f icant or
below detection Ifunits. Certainly, this one anomalous reported
reeult cannot be deemed "substantial evidence " that Douglas Motols
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suffered a release at the islands, especially since there has been
no evidence or testimony to date even remotely suggesting any
problem around the dispenser island.

The above results are entile]y consistent with exiqent
condLtions at the site. It cannot be overemphasized that the fuel
delivery system at this site was of the "suction" or "vacuum" type.
The significance of this is that, even if there were sna1l holes in
the product delivery lines or in the upper portion of the uSTs.
there nould not be any significant release. while the pump at the
dispensers is opelating, fuel is being "pulled' to the disgensers
and cannot divert out a ho1e. when the vacuum i6 broken r the fuel
rapidly "shootg' back into the UST and not out any holeg. ff the
holes get bl,g enough to become a ploblen, the pump is simply unabLe
to pull euffLcLent vacuum to draw fuel at all and the entire syatetn
shutE down. Again, no reLease into the envirotEent. The incursion
of water into a UST is also consistent nith the operation of a
vacurutr system. If thele are small holes in the product Line6 or
the top of the tank and if the holes are under water, the vacuun
cleated inside the tank and piping will draw liquid (o! air, if the
hole is not under rrater) into the system from outside. Thus the
leported incursion of water into the Douglas Motors tanjc in 1982 or
1983 does not mean that gasoLine could correspondingly escaped fron
the tank,

3. waste OiI Tanks and AEsociated Piping. Recently,
Bacharach provided the district attorney's office with the
declaration of lt!. willian A. Thompson, who purportedly operated a
ILoited vehicle repair business in part of the building under a
aub-leaae from Dougla8 l{otorg. In that decLaration, l,!r. Thompson
avers that he wae specifically told by Douglas Dlotors to use the
waEte oil sygtem. lhe crux of the mattet, however, is that there
is simply nothing in the soil or ground\rater in the vicinity of the
rraste oil tank6 to suggest, must }ess provide " Eubstantial
evidence", that Mr. Thompson's brief use of the lraste oiL Eysteu.
if in fact he actually used it at all, resuLted in the
contErmination found. Further, the data obtained suggests that very
ll-ttle, if any, remediation at a1l should be required in thi6 area:

ALong the length of the pipeline leading to the waste oiL
tanls, I separate Eamples were taken at approximately 2 ft. below
grade, which was 6" to I ft. below the piping it6e1f, and the
following data \ra6 obtained:

a. TPHg ranged from 1.5 to 27.3 ppn;

b. At the sane depth TPHd ranged from 1.5 to 55.? p!m;

c, Total Oj.L and Grease (TOG) ranged froro 50.9 to 22f
PPN;
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d, Benzene was below detection 1j-urits in al"I samples;

e. Toluene, ethyl,benzene and xylenes were found but at
insignificant levels in each sanple;

f. PCBg were below detection ljlnits in a]I sErmples i
and,

g. Chlorinated hydrocarbons were beloer detection Ihits
in alL sampl-es .

Neare! the tanks themseLves r similar results rdere obtained:

a. A sa.nple taken at a depth of  5 f t .  revealed 2.44 ppn
TPHg; 11.1 ppn TPHd; and, PCBs and chlorinated hydrocarbons below
detection li-nits (BTEX was llot tested for);

b.  At a depth of  8 f t . ,  TPHd was detected at 109 ppnt
chlorinated hydrocarbons rdere beLow detection Ljrits; and, PCBS
were below detection limits (once again BTEX was not tested for) i

c.  At a depth of  9 f t , ,  "kerosene" was detected at 98
ppn; TOG was non-detecti BTEX was non-detect i and, PCBS were found
at 9 ppb;

d. At 9.5 f t . ,  "kerogene" was found at 140 ppnt TPHd
rrats non-detect; and, IOG wa6 non-detect.

In the first pJ-ace, this minimal contamination in the area of
the wa6te oil tanks cannot reasonably be deemed to be even rernotely
threatening to the public health, welfare and safety. tlore
importantly from Douglas ltotors' point of view, given the fact
that, as far as anyone can recalL, the rdaate oil tanks and
associated piping were, in all likeLihood. in the ground and in use
for at least 50 years and l{r. Thonpson gy have used the tanks for
a mere matter of a fers months, there iE absolutely no way that it
can be aaserted that the ninuscule contamination which is in the
area naa placed there during Douglas li[otors' tenure on the propelty
or l.{r. Thompson's alleged use of the waste oil tank system.

4. Hvdraulic Lift Area. WhiLe this area doe6 appea! to
contain sufficient leve.Ls of contaminants to warrant some
remediative measures, Douglaa ![oto!s cannot logically be deened a
prfurary or even a secondary responsible party under the same
analysis aa that set forth in 3, above.

In addition, the data itself, obtained in the area of the
hydraulic lifts, offers empirical evidence that Douglas Motorg
coul-d not be responsible for whateve! contamination existg in this
region 3
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a. Two borings wele made by RGA in the al.ea of the
hydraul ic lifts; both bolings were sampled at 5 ft. and 15 ft. At
5 ft. one of the sanples taken leveal.ed TPHg at 8.32 Ppm; TPItd at
1.53 ppn; with benzene, PcBs and chlorinated hydrocarbons all belort
detection ]eveli the other 5 ft. sanPle was below detection level
for aII constituents;

b. At the 15 ft. level, the first sample contained TPH9
at 135 plmt nith TPHd, PCB6 and chlorinated hydrocarbonE beloB
detectio; limits (BTEX rf,as not tested for); and the coEesponding
second sample sho*ed TPHg at 2.5 ppm; TPItd at 1?.3 ppnt leith PCBB
and chlorinated hydrocarbons belorrr detection linits (again BTEX was
not tested fo!) i

c, An earlier resul-t obtained by Subsurface ConEultants
for Plaint i f f  Davis is total ly anoroalous: at  10 f t . '  d i rect ly in
the middJ.e between a. and b., above r Subsurface Consultants
reported TPHd at 1700 ppn and TOG at 6300 pfm.. The rePorted TOG
Level cannot be addressed effectively because RGA's samples which
were Eupposed to be tested for TOG were allegedly lost by the
testing Lab. Ifowever. even if there is TOG in the a!ea, there is
no evidence that it got there during Douglas Motors' tenure on the
property, Insofa! as the diesel conta[ination is concerned, the
ieported levels are unbelievable: although not absolutely
tebhnically Smpossible, it strainE credulity to assert that both 5
ft. above and 5 ft. below a reported 1700 ppn diesel, virtually no
diesel e:rists.

d. A water sanple taken by RGA from one of the two
borings discussed in a. and b., above, did apparently contain high
Ievels of conta.Binants s TPHg at 50,200 ppb; benzene at 55 PPbt TOG
at 9721 ppb; and TPHd belolt detection I j-oite.

While the abowe results may militate in favor of lemediative
action, it must be noted that the pffending conta.ninants are fOG
and TPHg and its notorioua component, benzene. AE iE Pointed out
in the preceding discussion TOG cannot logically and reasonably be
attributed to Douglas ltotols.

While the gasoline and benzene contaaination could
hypothetically have regulted from a release flom the underground
fuel storage tank system operated by Douglas llotors ' once again,
Bacharach'E own data beliea thi6 Eossibility. Significant gasoline
and benzene contamination is not encountered until the 15 ft.
level, thus, these could not have cone from dlrectly above. The
only source would be downgradient migration of contaninantB
introduced into the qroundlrater from somE upgradient source. In
Section 1, above, it is shown that, even directly under the Douglas
USTg, it is technically nost likely that the heavy contamination at
20 f|". resulted fron sorne source even further upgradient. The
gasoline cont.mination under the hydraulic lifts is nothing more
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than the extension of that contamination, the genesis of which is
sinply not known at this ti-rre but is not the Douglas USTS.

Tank 2 and 1982 Reolacenent

Douglas Motors does not contest that in 1982, its inventory
reconcil,iation procedures identified that more fuel was being
purchased than was being sold from Tank 2. The tank was appalently
tested and the ai! test performed identified that the tank rf,a6 not
"air tight". The tank, then, was repl"aced.

Holrever, as discussed herein, the scientific test reEulta
related to the Tan]< 1 and 2 locations obtained on behalf of the
Bacharach parties indicate that to the extent there mav have been
aome miDor release at these locations the contamination Levels
wouJ-d appear to be weII below actionable quantities.

There fs No Evidence Of Any Release From The Tank 1, In 1975
Or At Anv Time Durinq DouoLas' Tenancv

Health & Safetv Code S 25281 def ines " le lease" as meaning "any
spi l l ing, leaking, emit t ing, discharging, e€caping, leaching, or
disposing from an underground storage tank into or on the watera of
the atate, the land, or the subsurface soiLs. Contrary to the
atguments of IiIr . l.tolrison, there is no substantial evidence from
any source that there rf,a6 at any ti-ne a release of any hazardous
aubgtance from this Tank 1.

L€e DougIaE' State Board Declsration, at Parag:raph 7.
referenced that it apEeared that a tank had been replaced in 1975.
The qualifying }anguage of "appears" and "apparently" were included
in the declaration because Lee Dougla6 had and haa no recall that
such tank had been removed. but he had 6een a letter from lilr.
Bacharach regarding refuaal to pay for a posEible replacement of
the tank. Lee DougLaE' deposition teati-molty confi:med that he
personally had no recall of either repairs to or removal of the
tank in 1975. tee Dougl-ag' testimony and declaration ale entlrely
consistent - he has no recall of difficulties, repair or
replacement to the so-called tank 1 in 1975.

In Ron Douglas ' testirony reLated to this tank, he si.milarly
had no recall of it being replaced in 1975, or at any other tire.
None of his testijtrony was to the effect that fuel was being lo6t
from the tank. On the contlary rather than there being a loss,
which would be necessary for a "reLease", instead the tank i.r'as
found to be accu.mulating water. The water getting into the tank
did not occur untiL approximately 1982 or 1.983, as be6t recalled.
(R .D .  pp .  348 ;  15  -  25 ,  349 :1 )  Shor t l y ,  t he rea f te r  Doug l ,as  ceaEed
to use the tank. Again there is no evidence of a releaee from this
Tank I during Douglas' tenancy.
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Ron Douglas has been letired flom the business since April,
1987 and is io longer a paftner. He also is not the most precise
speaker, or rditness, nor is he technically educated in _any sense'
wien he was specifically asked about indications of gaaoline
leaking out of  

- tank 
I  ( i .e. ,  a release),  he was unable to state

any, bit-instead made a'casual and imorooer assu{notion' -which Ur.
l.loirieon citeE as the only evidence of a release from tank 1. Such
an aEsumPtion ia not evid-ence of a release, nor is there any other
evidence of euch a release.

water in a UST is not evidence of a relea6e. In fact, such
water can infiltrate a tank froln numerous sources r e.9., when the
tank iE being filled by the supplier, by rain or other Eulface
drainage into the tank, tondensationr or suction into the tank due
to a ;uctLotr aY8tem. None of theEe rtater soulce6 indicates a
release of product out of the tank. Further, a conbilation of more
thCn one of these factors itself could result in tank water.

!Ir. llorrison's letter nith respect to the t9'o (2) fuel tanks
ref.Lects a major inadequacy in understanding of the aPParent tyPe
of UST system in place at Lhe Itarrison St' Garage. The- sy€ter is
known ai either a suction or vacuum system by whieh fuel is
effectively sucked out of the tattk to the dispensers. The
technologfof such systems mininizes or eliminatea the Potent+alitY
of a releise rrhile it the same tiDe Pei.mitting the po6sibility of
the dralring of moisture outside of the tank into the syatem. The
[ature of this ayates itself could account for the ltate! which
accumulated lnto tank 1.

Finally, although the Dougla8 inventory 8y8-t?n was senaitive
enough to tii6ntify a ninor product diacrepancy wJ.th resPect to the
othe; tank, no 

-such 
di,screpancy in inventory was ever noted

regarding Tanl< 1.

No Evidence Whatsoever Of A ReIeaEe Regarding The Tanks 1 & 2
Fron Late 1982 For\,tard

In late 1982, DougIaE ltotors caused a new 1000 gallon tank and
piping to be instilled- ( Tanl< 2). At the end of llarch 1988. Douglas
irotorl left the prenisei and ieased any oPeration at the Harrison
St. Garage. Theie is absolutely no evidence of any rele-a-se from
the fuel 

-storage 
tanks durinq this period of time ' nor wouLd anv,bq

expected. ooriglae !,totors was utilizing du-ing this trqe perlod
o;ly one UsT - the brand new 1000 gallon tank installed in 1982.

A.s a result' from the Pre-regulatory time period of 1982
through March 1988, equivalend to approximately 30t of DouglaE' 16
years on site, there is no evidence of a release, whatsoever.
There is also no reason to exPect a release from this nert UST.



January 15, 1993
Page 10

Re: Declarat ion of  Wi l l iam A.  ThomDson.  f I I

According to Ur. Thompson, for a period of a year during the
early 1970s, he operated an autonotive repair and service business
at the HarriBon St. Galage. Mr. Morrison nischaracterizea such
statements as such relate to the Dougl,as'. Neithe! IJeIand Douglas,
nor Ronald Douglas lras invoLved with the Harrison St. Garage at the
ti-Ee of Ur. Thompson's tenancy. It ia highly expectable that they
\tould not recaLl a tenancy for such a lieited ti"ne period. This
tenancy was explicitly authorized by Bacharach (Ref #40) and alEost
certainly a source of further income to Bacharach, Bince the
landlords received a percentage of rentaL incorne.

lhe moat this declaration may evidence is that for a single
brief one year period of time thele rras a subtenant of Bacharach
and Douglas that used the hydraulic lift and may have disposed of
o i l  v i a  use  o f  a  " f i I I  p ipe " .

Mr. Thompson does not indicate that their was any "release', of
oil, nor that thei! was any indication of a "release" involving the
hydraulic ]ift reservoir. This is critica.L, as you well know.

In fact, ![r. Thompson's declaration on the contrary would
indicate that the lift was fully operable during his tenancy
without indication of probletn. Ur. Thompson's statenent that to
the best of his knowledge the lift was not serviced during hiB
tenancy \r Douglae uotors would correspond to tr{r. Thompson's lease
(Bacharach Ref *39, Paragraph thild) in which Mr. Thoppson
undertook to maintain the " hydraull-c hoiat", and of course, rrith
the wtitten consetrt of the Landlords. It certainly cannot be
interpreted as a dereliction by Douglas to do erhat l.lr. Thompaon waa
to do, the assunption Bachalach wouLd like to nake.

we have evidence that would indicate that I,!r. Thompson in fact
did not reuain as a tenant for the fuII one year of his ]eage
(note: option to te:minate on 30 days notice - p. 2 of Lease, Ref
#39). This evidence, regarding the ittsurance policy required by
the lea6e, indicates that t'Ir. Thompson's tenancy te!flinated on or
before August 5. 1974, a period of a nere 4 months after the date
of the lease, You should note Mr. Thompson's vagxrene8a about the
date he te!$inated his tenancy (DecI., Paragraph 7).

It doeE not Eurprise us that l1!r. Thompson might forget such a
fact which occulred almost 19 years ago. Ilorrever, this
forgetfulness does raise subatantial doubts about JuEt how accurate
l{r. Thompsons "estimates", statements of \,rhat he waE told by uhom,
and what the condition of the so-caLled "hydraulic lift pit" are.
It celtainly makee one guestion just how much li!r. Thompson was
assi.sted in rememberinq.
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M! . lttorrison ' s chalacterization that l.Ir , Thompson " came
forerald", we believe hides thousanda of dollars of investigative
and legal expense to Bearch out a rditness who only was a tenant on
the plopelty for a couple of months during the half century of
Bacharach and Borsuk ownership, a clearly uneventful feet months
wLthout an incident of "releaae".

Once agai.n, though, the critical fact about l,t!. ThomPaon'a
declaration is that it provides no evidence ( duriog whatever
lj-nited period of ti-Be he was on the preoises ) of any releage of
hazardous material onto or into the soil or waters beneath the
Harrison St. Garage. On the contrarif, lt indicates affi:matively
that lr[r. William A. Thomoeon hae no knowledoe of anv such a release
durinq this ti-me period. It provides further 6upport, by
independent testjxony' that Douglas should not be naned a
responsible party with respect to these areas.

There Is No Evidence That Douglas "Operated " The DisPensers'
The Hydraulic Lift Or The waste Oil Tank At The lrime of AIry
Unauthorized Release

llr. Bachalach and Us. Borsuk have owned the Harriaon St.
Garage Building 6ince apploxinately 1945. They have failed, and
refused, during their almost half-century of ownership to meet even
minimal standards of care for their property. They effectively
have operated aa cotmercial sluslords, and it is surprisinq (if
such ha8 not occurred) that they have not been cited by public
authoritiea for allowing the deterioration and dilapidation of Euch
a building ln downtowrr OakJ.and.

As be8t i.s knowa, tlre same dLspeneers, llfte, and waste oil
tank(B), ae well as other potential unidentified uSlIE on-eite have
been on the ploperty for the entirety of their ownerehip of the
property, and before.

Clearly, DougIaE ran a parking- garage on the El-te for a ileriod
of 15 years. No one deniee such fact. However, this time period
is a mere 1/3 of the ti-Ee Bachalach has owned the ProPerty.
further, it appears quite likely that the location was operated ag
a garage and repair facility for the entirety of its existence '
estimated to be many years before 1945.

Dt!. ThoEpEon'a declaration doeE evidence that he operated the
lift and sone fill pipe. It doea not evidence that Douglas did.
To the extent of the evide[ce, Ur. Thompson's telancy of a ferr
months was the onfy tj-me period of use of such. He did not te6tify
to any release during hi6 tenancy. There is no ewidence glf-glg
substantial nature nhich indicates that during Douglas' tenancy
thele was any releaee flom the dispensers, the lift, the rraste oil
t ank (s ) .
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Douglas' testimony is that to the best of their recall,
neither DougLas nor any of itE su.btenants (with the li_nited
exception of !lr. Thompson apparently) used the 1ift, nor the rfraste
oil tank. It is my recalL that neither Ron Douglas, nor Lee
Douglas were even aware of the enistence of a waste oil tank.
Si.milarly, there is no evidence of any reLease from the dispenEels
at the property.

It iE i-roportant to note that subsequent to DougIaE te:minating
i t6 tenancy, the dispensers,  l i f t ,  wa6te oi l  tank(s),  fuel  stolage
tankg and any other source of site coltanination were s ilnp].y
abandoned l|'ithout regulatory compliance by the Bacharach parties.

Lee Douglas specifi.cally testified. a fact he also confi:med
to I{r. Davis , that Bacharach rira6 specif ical].y inf ormed of hie
atatutory duties in 1987 to deal with abandoned tanj<s at the site.
Instead, nothing waa done by Bacharach regarding Euch matters until
after !1r. Davis apparently contacted the county in 1990. several
years later. No testing was done until after that tiJtre peliod.
Douglas has no reeponsibility fo! whatever may have occurred during
that tj-Ee frame with respect to the variou6 USTS.

I would note also that I believe Steven Davis has stated that,
duling his tenancy, as a result of the terrible leaking of the roof
in the garage ( allrays a Landlord responsibility) , the waste oil
tank8(s) were flooded with water, resulting in a release out of
then. From this we have substantial evidence of a release from
improperly abandoned tank(s) during a time period as to which
Douqlae bears no potential culoabilitv.

It iE alao sigmificant to note that betneen the time of
DougLas leaving the galage and the timing of the first test8 on-
Bite, the galage waB Eubjected to sig"nificant damage aa a reeult of
the october 1989 Loua Prieta earthquake. It would appear a
reasonable potentiabilty that the ealthquake could very well have
caused damage to the dLspensers, hydraulic lift and the waste oil
tank_(B). Obviously, such damage resulting in a release (well after
Douglas had left the property ) \rould be eventE as to which Douglas
beara -no responsibility. The earthquak€ damage to the property was
well _ documented by su.bsequent tenant Steven Dawis in conplainls to
the landlord Bacharach.
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No Responsibilitv For RemovaL Of USTS

The Bacharach partieB have owned thia property for almost half
a century. As begt known, USTS have been present on-site at the
Tank6 I C 2 locations during the ertirety of that ti-ne period. In
19?2, rhen Dougla6 Motors leased the ProPerty the tanks teere on-
Bite . Paragraph 5 of the leases provides that the landlord

Bacharach ) owns alL improvements. Further, Bachalach

DroDertv.
. 

The Bacharach parties clearly are the owne:cs of the two fuel
atorage tanks. They are aLao the ownels of all of the other (the
nunber of \rhich ia currently unknor,m ) usTa on the property.

Removal of a UST is not corrective actiotr under S 2720,
Article 11 of UST Requlations. It is specifically excluded.
Rurther, it is UST "owners " who have pemanent closure
responsibilities under S 2672, Article 7 of UST RegulationE.

A.s a Eesult, to the extent there i6 any amended order, such
should be specific in delineating that it is only the Bacharach
partieE rcho have responsibility for the reEoval of the numerous
USTE at the Harrison St. Garage.

Pri-naEy v6. Secondary Responsible Patty Isaue Related To USTS
Under llarriaon Street

To the Eritent the County, contra4/ to Douglag ltotors Poaition,
reachea a conclueion that Douglas Uotors ig to be na[ed a
Reeponaible Parc,y in ]celation to soDe UST, we believe that the
sub;tantial evidence indlcates that in all fairnesE ' Douglaa thould
be named, at tsolst, a gecondarily reeponaible party. while we
underatand Bacharach's frustlation with the condition of the
property, given the property' E history and the likelihood that the
great naJority, if not all' remediable contamiDation has migrated
irom offEite, such contamination is a landoyaer's burden. Further,
there is evidence of a release, when Douglas rtas no Ionger preaent.
Bacharach haE recognized responsibility by apPlytnq for and
prel5-roinarily having qual-ified for the UST fund. Bacharach, thus'
beyond responsibility has an adequate source of funding for
remediation efforts - Douglas is not necessaa-y to protect the
publ ie.

Obviously, Bacharach hae made eno!:ruoua efforts to ehift
responsibility elsewhere, but the facts and substantial evidence as
well as equity indicate that as landowner for half a centuqr
Bachalach properly rnust bear primary reEponsibiLity for the
conta.mination requiring renediation.
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Conclueion

The evidence in this matter, \re submit, mandates that there be
no change to the County'6 order regarding responsible parties for
the HarriEon St. Garage. Specifically, ne bel.leve that there ia no
evidence of a release in any aespect during a period of ti-me
DougIaB was a tenant related to the dispensers, hl'draulic lift,
waste ol,l. tanks(s), or Tank 1. Further, there is no evidence
DouglaE ut i l ized the l i f t  or  waate oi l  tank(s),  a l though ur.
vltllian A. Thompson may have utilized them for a felt months r at
most, without incident.

The Euctl,on nature of the Tank 1 and 2 syatem militates
againat a release from thes and the reaults of the scientific
testing perfo:cmed on behalf of Bachalach simply doe6 not indicate
actionable contamination at any level which can be attributable to
any ninor release which night have occurred fron rank 2.

The contanination at lorrer depths of the property are not the
lesult of any on-site activity, but rather would appea! to moat
likely be nigration on-site from off-site. Douglas again is not a
responsible party for such migration.

Douglas should not be naued a reeponeible party, even
secondarily eo, since their is no substantial evidence of a releaee
requiring corrective active from a source being operated by
Douglaa .

Due to the voluDe of materLal and eoue of the technical
lgsuee, re would sugflest, and request, that a meetl-ng with yourself
and Paul Snith be set up to diacuss theae matters once you have had
:rn opportunity for a prelJ-uinary review. we anticipate that
Bacharach'a counsel rrill ask to be present at that meeting. we
auggegt that would turn the meeting away from. its purpoee of
explaining our poELtion in a non-gdversarial context. Further,
Bacharach'a counsel obviously did not provide our office with such
opportunity when they have Det wLth lrou in the past.

Sincerely,

RAI{DICK & IO'D&A \

2/a\'1'J4"
al

Willian \-finkle
Attorneys for Douglas l4otors
Service

Y|JT : co 'b
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. :33  EUSH SrFear ,  sur rE  a3 !o
saN .  . ^ {c rscorc^LrFO

t . rs ,  E .3-aroo
F^r  ( . r3 )  3er .6 .6e

Mark Thomson, Esq.
Depury Distr ict Aftornev
County of Alameda
Consumer & Environmentar

Protection Division
7677 Qakport Street. Suite 4OO
Oakiand, CA 94621

Re: Request To
Its Partners

County Of Alameda To Name
As Responsible parties As To

Do_uglas Motor Service And
1428-1434 Harrison St. and

Dear Mr. Thomson:

This retter is in reprv to Mr. Trinkre's refter of January 1.5. 1gg2. In that retter, theDouglas parties conceded that there wire unauiiiorizeo rereases from at reast oneglt"_-qu.^9til"_:lg'"9,e ranks. Douglas atso conceo"J u"J; ft';;;;;t rir anoorsposar or wasre oir in a drain rine connected to the waitJ oir-liiks in tr,e
9::.:rylt:-- And-, Dougtas.acrnowiedged ih;ithere is evidence of soit andgroundwater contamination from petroleum hydrocarbon" tn 

-or-g-ho-ui 
,i" gur"gu --around the gasorine tanks and dispensers. at ihe hydrauric ritt l i iJwasiir!cx, ancalong the drain pipes and waste oit tants in ifre'bu""rn"nt.

These facts provide "substantiar evidence" for naming Dougras as a responsibrepartv. Ail that is necessary is credibre evidence tnat, 'i . .-o6rgr;-*]as? controlof the propeny and using ihe tanks wnire Giriwere taking plJ"'i 
""!n 

ii Douglaswas not actuaily aware of the_teaks." (Bacharach, od;; Nt..\i-d'g-r'_6i'i.rune zo,1991). rt is undisputed that Dougras *"ilr.' con-iior ot trllniire- iaraje'ly ri.tueof Dougras' rease with the owneri rt is arso unoisputeo that ooug"tas-dp;i"t"o th"gasoline tanks and dispensers wien gasorine reiiage occurred, ind tfiat Dougrashad contror ov€r.the hydrauric rift arei ana baseme-nt. oougi#,u6r""rto the riftarea to at reast three subtenants. one or more of whom ui"-o-ir,"-rn'aii-in" oruintine connected to the waste oil tanks in the baJeme"t. Oorgf;'"] .""lirin]r", ur"Othe basement for long-term storage of cars, resulting rn continuous and substantial

EXI{iliiT C
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discharges of waste oi i  onto the basemenr froor and, in alr probabil i ty, into the soirsbeneath .

site investigations by ar least three consultanrs have confirmed signif icanr releasesof petroleum hydrocarbons rn each of these areas - the gas tant s- unJ-oi iplnsers,
the hydraul ic l i f t ,  and waste oi l  tanks anc piping in tnd uasemeni. 

-so"i" ' i  
soogallons of waste .oi l . .were pumped out of the base-ment tanks in 1990, 

"no 
in"r" , ,every reason to bel ieve thar leakage from the hydraul ic l i f t ,  waste oi l  tanks, anopip, ing continued rhroughour Dougias, 16-year renancy. Indeed, ther; is ; ; ; ;ason10 oe l reve  tne  cont ra rv -

These facts are more than suff icient for the county ro name Douoras as aresponsible party for contamination in each area of the garage. 
- - inJ 

stateBoard has noted in this case and many others that there is no r-equirement tnata "responsible party" acrivery "cause,; '  or even know about reakage, io'  tongas the parry is in conrrol of the property and using the .tor"t"- i int i-*nit"
the leakage- _ occ urs. ggs Bae[araclrl -!up,ri,_ sa=n- o'ieoo un;fied pon 

'Disrrrct.

order No. wo 98-12 (August  tzLgeg);  u.s.mz_o+
(March 19, 1992). Here, the leakage in al l-- inEe areas of the garaqe -- thegasolin€ tanks and dispensers, hydrauric r i f t  area, and waste oit  tanis a"no piping
in the basement -- continued for years while Douglas occupied the propert l  anocontrolled the use of these facitities, Dougtas ctearly knew about-tt E 

-tdik.ge

from the. gas.€l ine tanks, but under the statA Board,s 
'decisions- 

bougtas i i  ar io",responsible" for leakage from the other tanks, even if Dougias *ai 
-u-n-a*a 

ii tnatthis leakage was occurring.

Based. on Douglas' January r s- retter, it .now appears that the fo[owing facts
establ ishing Douglas' responsibi l i ty are undisputed:

1. D€uglas control led and operated the gasoi ine tanks and
dispensers throughout i ts 16-year tenancy.

2. Leakage from gasoline tank #2 and i ts piping occurred
during Douglas, tenancy.

3. Douglas was aware of the leakage from tank #Z for at
least 8- 1 O months before the tank- was replaced in 1 9g2.
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A

5.

6 .

8 .

q

10.

Douglas was aware of substantial water inf i l t rat ion
into tank #1 f rom approximateiv 1975, when Sanford
Dougias requested a contr ibution from the owners for
rep lac ing  the  tank .

Despire the water inf i l t rarion, Dougias continued to use
tank #1 unti l  tank #2 was replaced with a larger tank in
1982. Ron Douglas, meanwhile, suspected that gasol ine
was leaking out of tank #1 while water was leaking in.

Gasoiine contamination has been confirmed in soi ls up to
100 feet from the srorage tanks, including the area
around the dispensers, rhe f irst f loor area between rne
dispensers and the hydraul ic l l f t ,  and at the hvdraui ic l i f t
i tself  .

I t  is unknown whether any leakage occurred after
Douglas' replacement of tank #2 in 1982, because
Douglas never performed the tank integri ty test ing and
monitoring and inventory reconci l iat ion required by
Cali fornia law.

At least one subtenant of Douglas performed auto
repairs, used the hydraul ic l i f t ,  and disposed of
substantial quanti t ies of used oi l  in a drain pipe
connected to the waste oi l  tanks in the basement.

Soi l  contamination from waste oi ls and similar
compounds has been documented around the hvdraul ic
l i f t ,  the drain pipe in the basement, and at the
waste oi l  tanks.

The Douglas parties have been "mistaken" in their
written and oral testimony to the state Board, and in
their deposit ions, regarding leakage from the gasol ine
tanks, replacement of tank #1, use of the hydraul ic l i f t ,
disposal of waste oi l  by subtenants, and other maners
yet to be determined.
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These undisputed facts provrde substantiar evidence of Dougras, responsibi i i ty forcontaminarion throughout the garage. Faced with this evid6nce, o<irgi is iannotoeny rts controi of the garage, i ts obl igations (bolh statutory and coniractuirt  toprevent the releases, or i ts actuai knowiedge that rereasis ot gas;i ine- 'were
occurring. .  Instead,. Douglas offers a series-of "technical" 

"rgudJniJ. 

-rnese

arguments tack credibi l i ty, bec:ause they ignore most of the data dottecteo over thelast two vears as we as the state water-Resources contror aoaio,J i ianoaiis tornaming "  respons ib le  par t ies .  "

Essential ly, oouglas wishes to pick and choose from RGA,s data, while ignoringdata  t rom Subsur face  Consu j ran ts ,  inc ,  (SCl )  and SCS Eng ineers ,  tnc .  tSCS) ] ' tn  sodoing, Dougras has offered a rosy portrait  of the gErage, in 
-wir iJh- 'af l  

thecontaminarion is either insignif icant or from "off-si te siourcls., '  For two tars,however, the county has mlde abundantry crear to the owners tn"t tney'rnusttake account of al l  the data. Douglas must do the same,

The data, taken as a whole, shows signif icant contamination in the qaraqe, anoeven i f  the levels do not consti tute a threat to health or tne envlr lnrnlni,  
""Douglas contends, the owners have st i l l  b€en required to in"esi igi ie *0..v o"requtred to remedjate this contaminatton. Douglas was operating ine qariqe *nenvirtually att the known teakage occurred. Dou-gias is thelefore ftipori"iLr"-Joi tn"contamination and must share in the site investigation and remediai ion.

The Gasoline Tanks and Disoensers

It is undisputed that Douglas operated the gasol ine tanks and disDensers
throughout its, 16-year tenancy. lt is also undisputed that gasoline wai ,Eieaseo
from tank #2 Ior at reast I to 1o monrhs in 19g2, ano in qua-niitiei iuittientio oed.etected by Dougras' crude inv-enrory reconciliation procedures. Douglal iJntenos
that the releases were "minor, " but there is no basis for this asserti;n. Flrli. ttrelosses had to be substantial to be detected by Douglas, informal and eiratic
inventory controls. second, even with proper inventor,f  procedures, hundreds ofgallons per year coutd have escaped undetected. de;, e4.; 

-sdeniei 
nlntarService, order No. wo g7-1 (January 22, 1991D. rniro, irufrErouffiEi6ln-ooirr

the tank and product l ines were observed during removal of tank #2 in 1gg2,
There is thus clear evidence of substantiar rereasel from tank *i iuriig douglas,
Ienancv.
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It is also undisputed - and confirmeo in Douglas' letter - that there was a malorwater inf i l t rat ion problem in tank #1, a piobiem serious enougtr to warrant
Dougias' abandonment of the tank in 1g82, when tank #2 was repticeo. do,-uo'"t
attempts to argue that, even i f  there were holes in the tank and product l i r ies,
the_ "vacuum system" would prevent releases of gasol ine wnite peimitt inq- *ate,inf i l t rat ion.. This argument is speculat ion at beit ,  since i t  aisumeJ t-nai tneonly holes in the tanks and product l ines were in areas where gasol ine would notleak out when the pump was sh ut off  .

Dougias' .argument is aiso inconsistent with the quanti t ies of water Douglas
reported in the tank. l f  the water inf i l t rat ion proorem was so severe as torequire abandonment of the tank, there is reason to bel ieve the holes in the rankand l ines _were suff iciently extensive to permit leakage of gasol ine out as well  asleakage of water in. This was Ron Douglas'assumpiion, a-nd i t  was a reasonable
one The state Board, too, has noted that i t  is reasonable to conclude that a tank
i.-] :"Ti!  XfSn an adjacen! tank. of slTrlqr age and condir ion is found ieaking.
lsee ,  U.s .  Ce l lu lose ,  suora ,  Order  No.  We 92-04 (March  19 ,  1992) ) .

ln short,  Douglas' .arguments about the gasol ine tanks are unconvincing. There
was admitted leakage from tank #2 and probable leakage from iank #1.
uonsuttants have confirrned the releases around the tanks and the dispensers,
SCfs Repon of_Au^g-ust 18, 1990 showed concentrations of 6,300 pp, oT fpH_e
at zo feet and 9,300 ppm at 18.5 feet in two borings adiacent to th; tanks, scl
concluded that, ". . . trlhe source of the contam-ination is/are the existing orprevious Juel tanks, or their piping systems, .  .  ."  (Repon, p.2). SCI also noted
that the concentrations of rPH-G and of benzene (gg,0o0 ppb) are "relatively high
and suggestive of a signi i icant fuel release.,,  ( ld.)

Finally. gaso-line mixed with rust was Jound when tank #1 was pumped out by
SCS in 199O. which further indicates holes or corrosion in the tbnk. '  (See, SCS
lepglt,_ November 14, 199O, pp. 1-2). And, Dougtas' abandonment ofJfr- is tant
in 1 982, while it still contained prod uct, in itielf constituted a "threat of
discharge" sufficient to make Douglas a "responsible party" under the state
Board's decisions and regulat ions. 

- 
See, 94, The BbC 

'Grouo, 
lnc., Order

No. WO 89-13 (August 17, 1989) (".  .  .  tTlhe existence of the tant in fu ground
and the fact that it was abandoned constitutes a threat to create a condiiion of
nuisance, or pol lut ion"). See also, Tit le 23. Cali fornia Code of Reoulat ions.
Section 2720, which states:
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'Responsible parry'  means one or more of the fol lowing:

lA In the case of any underground storage tank no
longer rn use, any person who owned or operated
the underground tank immediately before the
discontinuation of i ts use;

(4) Any person who had or has control over a
underground storage tank at the t ime of or
fol lowing an unauthorized release of a hazardous
substance.

Here, Douglas is € responsible party by virtue of i ts abandonment of tank #1 aswell  as i ts control over both tank #1 and tank #2 at the t ime of uniuthorrzeo
releases.

Besides the area around the gas tanks, sct confirmed that the oasol inecontamination extended to other locations - at th€ dispensers le_7, 2S60 ppm
gl.IPIl-G), midway back in rhe first ftoor area of the garage ie-S, iiOO pprn
TPH-G), and as far back_as_the- hydraul ic t i f t  and was6 raik iB-a, 1TOO pprn
TPH-D; B-5, 11O ppm TPH-G; See, October 19. 1990 SCI Report,  p.S). SCf
concluded that the source of this contamination was leakage from ihe urioeiorouno
storage tanks and piping. which had reached groundwaterlnd had "impacte? soils
more than 1OO feet from rhe tanks., '  (SCl Report,  October 19, 199O. i .4j .

contr€ry to Douglas' assertions, there is no "impermeable barrier,' between thegasoline tanks and the high rpH soi i  concentrat ions detected by sci.  ine soits
beneath the tanks, as noted by scl.  consist of "medium dense'and dense sands
containing minor gmounts .of. .si l t  and clay..,  (August 19. l  gg0 SCI Repon.-p,21.
Thes_q s_oils are "permeable, " a-n-d it is no surpiise to find hign conCentraiions
ot rPH-G at depths of 18 to 20 feet. These' concentrations indicate that the
contamination has moved -to deeper levels over time. while scl did not analyzi
shal lower soi l  samples, scl 's boring logs indicated hydrocarbon odors in shal lbw
soils beneath the sidewalk, at 3 feet, 6 teet, and i S feet, as well as "strong
gasoline odors" below 16 and 18 feet.

scl 's data thus indicates soi l  contamination and probable oroundwarer
contamination emanating from the underground gasol ine tanks and pi-pinq. There
is presently no basis, other than specuiat ion, for Dougras' craim'that"this soi l
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contamination resulted from "off-si te" migration. Both the high soi l  concentrat ions
and the presence of gasol ine-co nta minated soi ls at various d-epths indicaie on-site
sourceS.

RGA'S data confirms the releases of gasol ine, although RGA'S data was l imited by
unexpected contact with water at shal low depths. 

- 
RGA confirmed releases o?gasoline in shal low sorls around the underground storage tanks, pipino, and

dispensers. For exampre, borings B-17, 19,- 1g and 20 were ori t ieo at i i re f i l l
and pump ends of the tanks, and al l  of these borings indicated low levels of
TPH-G and somewhat higher tevels of TPH-D (1S-30 pdmt, which couid ,Jp[s"nt
weathered gasol ine. (sce, FGA Report,  Apri l  2, 1992, p.3). RGA,s boring B-22in the dispenser area' indrcated moderately high concentrat ions o] gaiol ine,
1540 opm,  a t  1O fee t .

Due to the unexpected water and the small  number of samples, RGA,S data cannot
be considered alone, bur must be viewed with the other oita..  Together. sct ano
RGA's studies ,.conflrm gasorine contamination in shal low ani 

- 
oJeper- soits

throughout the f irst f loor area.

fn summary, there was admitted le.akage from tank #2 during Douglas, tenancy
and probable .reakag_e from tank #1. This leakage has beeri confi imed by si l
and RGA, and the State Board has already notel in its first OroJ, inlt, 

',,fne

extent of the migration of the gasol ine, as mapped in the Subsurface coniultants'
repon. is consistent with an assumption that leaks have existed for some time. "(Order No. WO 91-07, June 20, 1991). There can be no dispute rhat D;ugtas is a
responsible pamy with regard to this contamination.

I Ron Douglas acknowledged in his deposition that there had been reaks in rne
gas dispensers as well  as the tanks. (Ron Douglas Depo., Vol. l ,  p,213.1

.' The purpose of RGA's investigation was to provide data to estabrish health
and safety parameters for tank removal, not to pr6vide a thorough horizontal and
vert ical characterization of the contamination. RGA used l ighi ponable dri l l ing
equipment which was general ly l imited to obtaining shal low si i t  ano groundwater
samoles.
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The Hvd raul ic Lif t  Area

Dougias now concedes that the hydraul ic l i f t  was used by one of Douglas,
subtenants, wi l l iam Thompson, and there is a strong inference that the l l f t  wasused by others. In addit ion to Thompson's sublease ior 1g74-'1g75, oouqias, r ireshows two subleases of the hydraul ic l i f t  area with American tnternai ionJ-ni i t-n-
car, for 1977-1981. The Douglas part ies have previously denied Env uie ot tnehydraul ic l i f t  by eny of their subtenants, but their test imony has bEei oircreoiteo
by Thompson's Declarat jon.

since Douglas did not admit Thompson's use of the i i f t  unti l  the owners locatedThompson,-rhere is good reason to berieve that Dougras has conceared use of thehydraul ic _l i f t  by other subtenanrs as well ,  such as-American Internationat Rent-A-9,ur. Dougias' subreases wrth American specif icaly state thrt t-ni i ' l re" i .subleased for rental car storage "and repairs." Based on the subieisei withThompson and American, and- based on Thompson,s Declarat ion, ineie ," areasonable inference that the hydraul ic l i f t  was used, and that auto rep"ir" -with spi l lage of oi l ,  grease and other contaminants -- were performed in i t i i i 'area
at  var ious  t imes dur ing  Doug las , tenancy .

These facts are sufficient to name Douglas as a responsible party for releases in
the hydraul ic i i f t  area. The state Board has made cldar that a paiy ls responsibte
for discharges which occur while he is in control of the propenV' anO 

-uins 
tnestorage tanks, even i f  the^party did not act ively "cause" the discharges; butmerely "permitted" them. (See, e.o., U.S. Cellulose, suora, Order No. wd gZ-O+i

{landowners afld tenants may be characterized as ciischargers despite tne racr otany direct act ion causing a discharge, i f  they used or had-control bt tne iani is on
the oremisesL

Here,. Douglas. clearly had control.  over the hydraul ic l i f t  area, since Douglas
leased the e-ntire gara_ge and subleased this ipecific area to Thompson and
Ameflcan. Any use of the hydraulic lift by these subtenants is the responsibility
of Douglas, which had the contractual relitionship with the subtenanti, as wsll
as overai l  responsibi l i ty under Douglas' own lease to "maintain and repair" the
entire premises (Lease, t3), to comply with "al l  laws and ordinances, municipal,
state, federal _and an.y other governmental authority" (td.), and to prevent any' 'nutsance' or "waste" on the premises. f ld.,  i2l .
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Douglas thus had the contractual responsibi l i ty for and practical control overthe.entire garage, including subtenants' use of the hydraul ic l i f t ,  drain pipes
and waste oi l  tanks. This control is suff icient to impose responsibi l i ty under
the state Board's decisions,. because oouqlas,was in trre oosit ioi  to oierjent tne
9*s leVen. i f .Doug |asd idno tperSona | |y ' ' cause .@In San-Diegg Unif ied port Distr ict,  order No, wo gg-12 (August 17, lgggl theState Board concluded:

faci l i t ies in the oaraoe.
86-15 (September  18 ,

CRosBY.  - IEAFEY.  RoAcH E MaY

As tate Board stated in
19861 :

The question is whether the pon Distr ict ,caused or
permitted'the copper ro be discharged to the Bay. There
rs no quesrion that the port Distr ict permitted the
discharges to occur. This Board has consistentlv raren
the. oositio,q rhat.a tandowner who has knowGEoE-6?-iFE

agqvirv, has'permitted' the discharge within the meanrng
of Section ' l  3304. In such case, we have concludeo tnat
i t  is appropriate to hold the landowner responsible for
the discharges which i t  permifted. {Emphasii  added).

contamination associated with these activities. This knowledge is sufficienr to

The same is true for discharges permitted by a lessee and sublessor. Here,
Douglas was in control of the entire garage and had the responsioitity io maintain
the _tanks .and piping and to prevent any disposal of wastes which c6uld create a
"nuisance" condit ion.

As the state Board observed in its previous order in this case, it was nor
necessary _for _Douglas to have "actual knowiedge" that contamination was
occurring for Douglas to be _ named as a "responiible party. " since Dougras
was aware of i ts subtenants' use of the hydraul ic l i f t . ' repdir of vehicles, End
disposal of waste oil, Douglas knew or should have known that there were riirs ot

rder No. WO

"Actual knowledge of the contamination need not be
shown where it is reasonable for a person to be aware
of the - dangers g,eneral ly inherent in the activi ty. In
Order No. WO 84-6 we examined factors involvino
general knowledge of the operation and normal dangeri
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common to i t  and found that one who should have
known is in the same posit ion as the one who did know. "
(S tuar t ,  suora ,  n .3 ) ,

Here, i t  is undisputed that Douglas had control over i ts subtenants, use of thehvdraul ic, l i f t ,-  drain pipes, and other faci l i t ies in the garage, Dougias is irreierore
responsible for any leakage result ing from their act ivi t ies. [ / loreover. i t  is
reasonable to assume that leakage from the l i f t ,  drain pipe. and waste oi l  tanks
continued throuohout Douglas'tenancy. while Douglas i tself  may not have useo
these faci l i t ies, they were within Douglas' r lontrol under the lease and subleases.
This control is suff icient to make Douglas responsible for on-going leati te which
occurred in these areas, wherher Dougias knew about the leak-agebr not.-

substantial refeases of petroleum hydrocarbons have been confirmed in the l i f t
gr!1. SCI'S, f fepon of October 19, lggo noted concentrat ions of 6300 ppm of
TOG and 1700 ppm in the "diesel, '  range from soi l  boring B-4.- 

-?hese

concentrations of oil and grease are consisteni with the known usd of this area for
auto.repairs, and the report of "diesel range" hydrocarbons may ref lect weathered
gasoline. TPH-G was also detected at B-5, indicating that gas;line contamination
had spread to the hydraul ic l i f t  area.

RGA's data confirms the .releases of petroleum hydrocarbons in the hydraulic. l i f t  area. RGA's samples showed 138 ppm of TpH-G at 1S feet in B-13 ind tow
concentrat ions in the gasol ine and diesel ranges in B-13 at 5'  and B-14 at 15,,
viewing the scl and RGA data together, there is clear evidence of siqnificant
rel€ases at depths of 5-15 feet below the hydraul ic l i f t .

Waste Oil  Tanks and Pioino

As the result of william Thompson's Declaration, Douglas has been forced to
concede that waste oil was disposed of on the property during Dougias, tenancy.
Thompson estimated that he dumped about 3od gdttoni ot us-ed oil?own a drain
pipe in the hydraulic lift area. This drain pipe-is connected to the waste oil
tanks in the basement, as noted by JR Associates in an August 27, 1990 Repon
on their survey of the property: "The most significant buiied pipe appeared to
connect an abandoned drain near the car lifts to two waste oil tairks 5uried near
the southern corner of the lower level of the garage (Drawings 3 and 4). "
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It is reasonable to assume that Thompson's activi t ies contr ibuted in some mbasure
to the contamination. l t  is ciear that he used the drain pipe and waste oi l  i inks,and i t  is clear that releases of waste oi l  have occurred from both tnJtanti  anopiping.r contamination in both areas has been confirmed by scl,  sCs Ir io- irce.Moreover., , i t  seems.l ikely that releases of hydrocarbons froir tne' wastJoi i  ianrsand drain. l ines continued throuohout Douglas'tenancv. These releases-mav'have
conlinued irrespective of act ivi t ies.of Dougias ano i ts subtenants, uui tneyoccurred.during a 16-year period when Douglas had contractuai, statutorv anocommon law duties to prevent these releases. Douglas is therefore ' ,r l lJoni iOre"
ror contamrnation which Dougias "permitted" during i ts control,  as w6ll  as forcontamination caused by Douglas, subtenants, act ivtt tes.

The subtenants'disposal of waste oi l  and ongoing releases from the storage tanKs,however, were not the onry hydrocarbon releaseJ in the basemenr ouirnjboulras;
tenancy' There was also a continuous release of waste oi l  through tealaoe iromautos in long-rer_m storage during the 16-year tenancy. Ron Dougris admitt td thatrarge ponrons ot the basement were covered with waste oi l  and other f luids which
X^"j._ o::?rl?n1!y j]ga?gd up but otherwise ailowed to stand. (Ron Dougtas
uepo., vor. [ ,  pp. 41 3-414.) This continuous and substantial leakage of waste oi lwould.very likely contaminate soil beneath the cement floor. Doriglas ttrlittore
caused or permitted reteases of waste oi l  quire apan from ongoing 

- leakiq; 
irom

the storage tanks and Douglas' subtenants, use of the waste oil sys-tem,

significanr . relqas-es _ of petroleum hydrocarbons in the basement have been
confirmed by SCl, SCS, and RgA, In SCl,s Report of October 19, 1990, SCIreponed up ro 140 ppm in the "kerosene" range at B-9 near the waste oi l  t inks.

^r_ Thompson's disposal of . 3_OO g^allons was significant. That quantity is equal
to 25oh of the totar waste oir (130b garonsl puirped out of the't ini i ' in-t-gbo.
The state Board's decisions make cleaithat, wirere there has been ,se ot a w"sre
system later found to be leaking. it is reasonable to assume that some
leakage oj!urr9-O- dqrlng ̂ that use. See, e.o., Arthur Soitzer. et il., Oraer
No. wo 89-8 (May 16, 19891 (where party opErateo oryEleEning-6Gines-ess during
time thar . drainage system was connectbd 

-to 
surfaci dispoiar svstem,- it ii"reasonable to conclude" that the party "disposed of at least some'of the pcE

found on the Property"). The same is true here. lt is reasonable to assume that
some of the 300 gal lons dumped by Thompson ended up in soi ls around the drainpipe and waste oi l  tanks.
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Low concentrat ions of PCBs (9 ppb) were also reported. (See, SCt report,  October
1 q  1  o ( l n  ^  E !

scs' investigation corroborates sc|s_ f indings. In i ts Report of september 13,1991 on "Sampring and Anarvsis of contentl ,  waste oir ianks," SCd-noi io tn"". .  .  presence of oi l  and grease, diesel, and volat i le hydrocarboni,;  
-aiont 

wirtrgasol ine In the tanks. A variety of hydrocarbons were apparently disposed of in
the tanks, and this usage is consistent with scl,s f indinj ot '  pLi ioreum
hvdrocarbons in the "kerosene" range in surrounding soi ls.

RGA's investigation confirmed releases of petroieum hydrocarbons at the waste oi l
tanks and along the buried piping in the basement. samples B-1 through B-g were
taken at 2o-foot intervals- along the drain pjpe, and these samples iho*ed ,o*
levels of gasol ine up to 27.3 pp_T .a Ld diesel range hydrocarbons up to 55.7 ppm.(5e9^ _ I pp. 1,2 and Table 1A, RGA prel iminary Site Assessment Repori,-  epri i  Z,
1992.) Soi l  samptes at the waste oit  tanks, B-9 and e-1O ai d; aiO g;
respectively, indicated petroleum hydrocarbons in the gasol ine and diesel ranges
up to 109 ppm' The borings along the piping aiso indicated oi l  and greasJfrom
55 to  221 ppm.

In summary, there is ample evidence of petroleum hydrocarbon contamination in
the basement. lt is reasonable to assume that some df these releases occwreo as
a result of use by Douglas' subtenants or ongoing leakage during Douglas, l  &year
tenancy. And, there is clear evidence of releases of wasie oil in ine balement fiom
Douglas'own long-term storage of autos.

The Substantial Evidence Standard

The abo-ve evid^ence fully satisfies the state Board's requirements in its previous
order: " .  .  .  t l l f  the counry has substantiar evidence which shows that 'Douglas
was in- c-ontrel of the orooertv and usino the tanks when leaks were takino olice,
even . i fDoug |aswasno tac tua | | yawareo f the teaks@
Douglas a_ 'responsible pany' and, under these circumstances, name him in its
order . "  (Order  No.  WO 91-07,  p .4 ;  emphas is  added. )

The evidence here shows beyond dispute that leaks from the underqround qasoline
tanks occurred while Douglas was using them and that this conlair inatiori  spread
throughout the first floor area. The evidence also shows that Douglas perriritted
continuous discharges of waste oi l  onto the basement f toor, and 

-probably 
into
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sufrounding soi ls. As to the hydraul ic l i f t ,  drain l ine and waste oi l  tanks,
there is evidence that these iaci l i t ies were used during Douglas, tenancy, andit is probable that releases of petroleum hydrocarbons ocdurred ls tne resul i  ot thisuse. Funhermore, i t  is l ikely rhat ongoing releases from these faci l i t ies oi iurreo
during Douglas' 16-year tenancy, and-Douglas had the contractual ano legal duty
to prevent these releases. Douglas is therefore responsible for these r; leases,
whether Douglas knew about rhem or not. see U.s. iel lulose, san Dieoo Unif ied
Port Distr ict,  and Bacharach, suora.

This evidence here is clearly "substantial" under the state Board,s decisions
and pol icies. For example, in i ts pol icies and procedures for Investioation
and cleanup and Abatement of Discharges under water code section i3304(Resolut ion No. 92-49, June, 1992), the Board stated that the Regional Boards
sha l l :

Use anv relevant evidence. whether direct or
ctrcumstanttat,  In order to establ ish the existence of
a.discharge or threatened discharge or the source of a
discharge. Any such determination must be supported
by substantial evidence. (pol icies & procedurei, 'p. 5;
emphasis added ).

The Policies & Procedures also l ist various types of acceptable evidence, including
the fol lowing:

1 .
act iv i t ies.  waste character ist ics,  chemical
use, storaoe or disoosal information, as
ctocumented by public records, resDonses to
questionnaires, or other sources of
information:

Site characteristics and location in relation
to otner potential sources of a discharge;

Hydrologic and hydrogeologic information,
such as  d i f fe rences  in  upgrad ien t
anddowngradient water qual i ty.

2.

?
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4. Industry-wtde operational oractices that have
historical lv led to discharges. such as
leakaoe of ool lutants from wastewater
col lect ion and conveyance systems, sumps,
storaoe tanks, landfi l ls, and clari f iers;

5. Evidence of ooor manaoement of materials
or wastes. such as imorooer storaoe
oractices or inabi l i tv to reconci le inventories:

6. In coniunction with orher evidence. lack of
documentation of responsible management
of materials or wastes, such as lack of
manifests or lack of documentation of
o roper  d isoosa l ;

7. Phvsical evidence, such as analvt ical data.
soi l  or oavement staining. distressed
vegetation, or unusual odor or appearance;

8. Reoorts and comolaints;

9. Other agencies' records of possible or
known discharge; and

10. In coniunction with other evidence, refusal
or failure to respond to Regional Water
Board inquiries. 19q., pp. E-6; emphasis
addedl.

In the piesent case, there is 'substantial evidence. against Douolas in several of
these. categories. First, there is documentation of "hisiorical use"-of all the garage
facilities by Douglas or its subtenants. second, Douglas clearlv enoaied ln
"operational practices" that have historically led to discharges, su6h ai tdakage
from storage tanks and piping. Third. there is uncontradict6d evidence of 'poor
management of materials or wastes, " including "inabitity to reconcile inventoiies'
and an abiect failure to conduct the tank integrity testing and monitoring required
from 1 984 to the end of Douglas' tenancy in Apri l ,  1g88.
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There is also " lack of documentation of responsible management of materials or
wastes," including absence of any documentation as to- disposai of used oi l .
Further, there is abundant "physical evidence, such as analyt ical data, soi i
or pavement staining" indicating leakage from the gasol ine storage tanks, l i f t  area
and in the basement. And, f inal ly, there were "repons and complaints" by
customers about water damage to their car engines, which put Douglas on notice
of possible leakage from tank #1, leakage which Douglas never thoroughly
investigated. In short,  the evidence against Douglas derives from a numbei o?
rel iable sources, direct and circumstantial,  which have been endorsed by the state
Board.

To determine whether evidence is "substantial," the Board has stated that.
".  ,  we look at the record to determine whether, in l ight of the record as
a whole, there is a reasonable and credible basis to name a party., ,  {U.S.
Cellulose, suora). Similarly, the Board has stated that: "substint ial evidence
does not mean proof beyond a doubt or even a preoonderance of evidence,
Subs tan t ia |ev idence isev idenceUponwh ichareasone f f i
(Ro_b_en S. Taylor and John F. 8osta, et ai. ,  Order No. We 92-14 iOctober 22,
1992), emphasis added). See qtgo,
Order  No.  WO 86-16 (September  18 .  19861) .

ln th€ present case, the evidence against Douglas is "substantial" under these
state Board definitions as well as common sense. lt is obvious that significant
releases ot petroleum hydrocarbons occurred while Dougtas was in control of the
garage, and that th€ contamination spread throughout the first floor and basement,
This evidence is more than sufficient to name Douglas as a responsible party.

Scooe of the Countv's Order

The County should name Douglas on the Juty 31, 199O Notice of Violation and all
subsequent direct ives regarding rhe propeny. Douglas should be named as a
responsible party for the entire orooertv, because Douglas was directly responsible
for gasoline contamination extending throughout the first floor dnd 

'because

Douglas permifted, and its subtenants contributed to, the contamination in
the hydraulic lift area and basement. Funhermore, the contamination in these
areas overlapped, For example, the gasoline contamination from the storage tanks
extended throughout the first floor and as far back as the hydraulic lift area.
Likewise, the disposal of wasre oil into the pipe in the hydraulic lift area probably
impacted soils around the drain pipe and the waste oil tanks in the basemenr.



CRossY.  HEAFEY.  RoAcH E MAy

Mark  Thomson,  Esq.
January  29 ,  1993
Page 16

And, Douglas' permitt ing discharges of oir onto the basement froor probabry
contr ibuted to the soi l  contaminatio-n there as well .

Dgu.siaq thus has responsibit i ty for act ivi t ies in s areas of the garage and forcontamination in each of those areas. In these circumstances, tne-cou-niv inouroname Douglas on i ts orders .oeneralrv, and the County need not ana in6uro notanempt to parse out Dougras' responsibirity area by area or tank by tank. There issubstantial evidence that Dougias and i ts subtenants used and contaminated al l  themajor areas in the garage.

The county should name Dougras on the orders and ret Dougras and the ownersdetermine their respective sharts of responsibi i i ty in the pendTng ci" i i  iut.  
-  

wt i tethe Bacharach part ies strongry berieve thar Dougras snouto 6e nameJ as tne
w, tFeowners .p r io r i t yn6wisaspeedyd ; i s l ;n *n icnwn prace uougtas on the orders and require Douglas to shard in the massiveongoing expense for si te investigation. Witn Oougtis on the Orders,- the panies
can argue in the triar court aboui rheir respective siares or, it neiesiarrr, i"titionthe state Board on the issue of primary-secondary responsibirity. The iask-now is
!9, hgve all the proper parries named iri rhe orders, sd att parti6s wiri srrail'in rtrEsate investigation and cleanup expense.

PI^-l?ffS -Douglas generaily on the Orders, the County can atso avoidenrangrement In other complex legal issues, such as ownership of the undergroundgasoline storage tanks. on this issue, there is abundant ano ionriicilng iviZence.
!y_ch. ?! Douglas'. registration and permitting of the tanks as weil as vjriouJ,ease
11,:yti9L._ IeS?L9JI-S- 9*lership of improvements and responsibitity for comptiancewrrn raws.- wnether the propeny owners or Douglas is the "owner" of the

' Health and Safety code Section 2g2g6b', provides that. 'An apprication fora. permit to operate an underground storage tari,k, or for renewal oi 
-tnJ 

permit,
shall be mad,e, by ths owner, on a standard-ized form. . . ." ,Owner; is-aitinlo as
!1"_ yl_gr_gl an_underground storage tank. ( i28281(il). Here, Oouif lai JppiieO to,ano oorarneo a permit to operate_ one of the gasoline tanks, as wetias cdmptetingHazardous Substance Storage Statements t6i oottr tanrs. (See, LlJ ojugtasyDepo, Exh' 37, 32,331. These facts indicare that Dougrai is iiFi'oiiier-"-Jt tnepermitted tank under H&s g 2s296(a). lt is also undisputed trrat 

-oougtal 
paio

most of the cost for replacing tank #2 in 1g82 and arr 5i ihe ioi iJoi-r"prabing
(continued,.. l
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gasoline tanks is a complex issue invoiving disputed facts and interpretat ion of
numerous leases, letters, and other documents. The County need not and shoutd
not try to resolve this issue, which wii l  ul t imately be determined in the tr ial
court.  See, e.o., Stuart Petroleum, suora ( l t  is not the province of the Board
to assign rights and duties based on the parties' contracluat obligationsl.

Conciusion

The proper course for the County is to name Douglas as a responsible party in
the Notice of Violation and all other directives. There is "substantial evidence',
to suppoft naming Douglas based on Douglas' controi of the property and the
confirmed releases of petroleum hvdrocarbons throughout the f irst f loor and
basement during Douglas' tenancy. Douglas is responsible for contamination in
each area of the garage, and Dougias must share the costs for investigating
and remediating that contamination, The County's duty is ro identi fy al l  the
responsible part ip,s, and the County can fulf i l l  that duty by adding Douglas
to the County's Orders. The County can also help to expedite the site
investigation process by naming Douglas promptly, so that Douglas' consultants
can collaborate with the owners on the next phases of investigation. We therefore
lequest that the County name Douglas on its Orders if at all possible by
February  15 .  1993,

Very-truly yours,
/ / '

./L r.q t a----^
Randall D. Morrison

RDM:tp

cc: William Trinkle, Esq.

' ( . . . con t inued)
tank #1 in 1 975, i f  that tank was replaced, These facts, too. indicate tank
ownership by Douglas, at least unti l  the end of Douglas' tenancy.

bcc: ALvin Bacharach
Barbara Jean Borsuk
Uark Borsuk
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Control Board Fite No. A-?ZE.
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)

I, philip w. ltus8er, hereby declare:

1. I aD norr, and have been since DeceEb€r of 19g2,
the Presldent of the Robert J. Iitlller CoDpany, ceneral

contractors, Inc. ('ruILLERn), ples€ntly located at 385 plttsbUrgh

Avenue, Richnond, calLfornla 94801' talephone nunb€r (415) 233-
9000. Prlor to 1992, for approxinately thre€ ye.rs, f ra3 an

enployee of !{fLrLER. Lhave an undergrraduate degreie fro! the

Univetsity o! California at Berlceley, and t a! a llcangcd general

contractor. UILLER Ferfora3 exclusively petroleut ralatad

activltlec. , I have personal knolrledge of the lacts gtated

hergin, and rrould be coBpetent to testify thereto.

2. I know, based upon ny personal lhosl€dEe, that

IIILLER, which began its business in 19{3, has perforDed various
kinds of work for Douglas Motor Services ( ||DOUGLISi ) on an

f;XIIlBiT D



intemit tent basis betueen 1979 and 1982. s ince 1982, MTLLER has
perforDed liui,ted service work for DoUGIAS, consisting of such

act iv i t iea as changing hoses and nozzles, f ix ing Ieaks and

installing- puaps at varioue garages olrned or op€rated by DOUGLAS.

on at least three or four occaslons of hrhich I an arare, MILLER

has installed and/or renoved underEround gasoline storage tanks

at garages ouned or operated by DOUGIAS.

3, In late March or ear ly Apr i l  1982, I  h,aa eontacted

by either Leland or Ronald DouElas to detemin. whether or not a

55o-gallon underground petroleuD storage tank located under the

sidenalk in front of DOUGIAS' 1432 H.rrl,Eon Strect garaEe ln

oakland, cr l i fornia Has leaking. on approxi latc ly Apr i l  19, 1982

!.IILLER perfortred an rrair testo on the tank in questlon to

deterEine erhether or not it t'aE leaking. prior to 1984 (thg year

ln shich the californla underground storag€ of Hazardous

Substances law sag enacted), the ialr testn t,ar the coElonly

perforEed nethod lor deteraining the int€grity of an underground

petroleu! EtoreEa tank.

'l . The alr test ehLch UILLEn perfoned on th€ DOUGI'AS

sso-gallon und.rgrround p.troleu! rtoraq. tank at th€ l{32

Harrlson Stra€t grlage in Oaklanal on Apr!,I 19, 1982 proceeded in

the folloeing. !ann.r. AII product rras flrst dralned froE th€

tank. Ttr. y.nt lina and th6 vapor recov€ry llnc (lf oni cxisted

on this tank) uerr €ach capped by a rubb€r plugi the punp tras

disconnected froE th€ Line and capped. IIILLER tben attelpted to

preseurize the tant and th€ appurtenant lines by placlnE four-to-

five pounds psl. (per squar€ inch) of air on the flll pipe.

-2 -



Houever, the tank lrould not hold air and could not be

pres3urized. This c lear ly indicated that the tank, or the l ines,

or both, were leaking.

5.  Ken ui l ler ,  a MILLER eDploye€ present at  the ai !

test, rrote ne a note indicatlng that the te8t indicated that

there !,era leaks ln the undergrounal tanj( sysre!. He asked ne to

contact Ron or Le€ Douglas with these results, and to deterEine

whether DOUGLAS rrished to deterDine th€ source of th3 leak by

isolat ing the tank and l ines. See Exhibi t  1.

5.  I  personal ly inforEed ei ther Leland or Ronald

Douglas that the results of the tank alr test definltely

delonstrated that either the tank or the Ilnes or both were

leaking. fn addition, UfLLER infoned DOUGLAS in rrriting abou_t

the leaks in ILLER'S october 19, 1982 invoice to Douct As for the

April and l,tay 1992 $ork. Thig invoica specllicatly stated that

UILLER ifound Dany le.ks in the tank and product llnc.r S!i,

Petltlon f,or RevLeu, Declaration o! Alvin Bacharacb, AttachaGnt

3. I also infor:aad DOUGIAS that sa could dig up th. tank and

Iinee and isolatc thel in ord€r to dGt.nLne th. soulcs of the

Leake.

5. nithin approxilat€ly 10 day! of th€ concluaion of

the tank air t.!t d€scribed abov., and authorlzation froD DOUGI"AS

to contlnua tha lnvastlgation of thc Eourc. of th. leat, }|IL!ER

reoov€d th€ portion of the concret. sidewall( ov€rLylnE th. tank,

The reason for renoving th€ concrat. sld€saIk abovo tha tank eras

to identlfy wh€ther the tank alon€, th€ tank Ilnes alon€ or both

the tank and the tank lj.nes uer€ thc sourc€ of the leak(sl. This

-3 -



\,ras the routine practice a! that ti!€ where the air test of an

unalerground gasoll,ne tank buried belou a sidenalk had disclosed

that either the tank or the tank linEs or both ldere leaklng.

After the concrete sidewalk overlying the tank was reDoved, the

upper portion of the tank and the llnes iMediately appurtenant

to i t  wer€ exposed to plain v ler.  At th is t iDe, I  personal ly

observed both the tank and these lines to be tuEted anat

pe!forated.

7. I an sure that I inforned either Leland or Ronald

Douglas personally of Dy observations shortly after the tank and

Lj,nes t'ers expos€d. In addition, Leland and/or Ronald Douglas

nost likely personally obs€rved the condition of th€ €xposed tanlt

and lines. l{oreover, I{TLLER subBitted a bid to Doucras ln May,

1982 for the reuoval of tha leaking tanh and llneE and th.ir

replac€Eent rrith a new tank. This bid flat dlr€ct€d to tho

attentlon of Ron or Leland Douglas. Eel Exhlblt 2. DoUGLAS did

not respond to thiE bid.

8. Shortly b.for. october 4t L982, DOUGIAS contacted

De and requeatcd that UILLER subtlit tro blds; one to rePlrcs botL

the tanx and th. Iin.r, and on€ to sluply reDova tha tank.

ufLfER eubultt.d both bl.dg a. P€r DOUGIAS I r.qU.3t on October 4,

1982. s.. Exlrlbits 3 end 4.

9, I l,aa never infonoed by DouGIAS that DoUGIAS had

rej€cted l.tILLERr S Octob€r 1982 bide. r belj'.v€ that I lcarned

that BERNARD bad been at ard€d the bid to re[ov. and !.placa the

tank by DouGLAs because vsrnon B€Enard contactod !a to a3k l!6

soue questions about the oPeration and/or reque3t Dy a3slstance '
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trr. JddAc t.ddlr€
Flt8g.frlal. lbbott t B.radtl€y
12Zl Bro.ah[y, zl.t Floor
o!kl.od. crufolrtl. 946f2

Fsaltrt-Erra' asbtuatrca !svattltrttc
ta32 t arlfo 8ta..t
o.Il.!d, c.llto8dr

D.!a lilr. R.d61n9:

th1! lattaa rrcordr ou8 aantlcaa to drta sagrr{lnE tubturf'c'
lnvattlEatl'onr .nd atrrlytlclf taatlDt Partorlail rt thc aafaallc 'l
.1t4. 

-Ruultr 
of I grlor Dh!l. ol lac.at''gattoar .tr6- Drutlcrl

tarttaE eaaa trJrmtttr6 to you ltt a tsaYj'our -lafraa 'l't'd lrrgit't ;
ig, fCO. l 9t.tr rtrourng th. loc.tlon of tht attuct|r8. lt
prrrrntrd on Ptata l.

Stnca tha lne.atlgatlon r.coadad !r ou! Augutt 18th l'tt'a' gua
llrvieir trrvr lncriord (l) ob..rttlt€ e grcDhtrtcrr .uttt y D'rto:!'d
u.f- fr-iiroclet.. rlthti itrr mf'rcfng, tZ)-arffflng .l'r .ddltloa'l
ta.t bosl.t€. elthtn th. .tnrctlra., .Dd ( 3 ) D.stoadDg .tr.rFlc'r
tart! otr ral.ctad aaqtlar lroa tha boalnga.

Ca€Dbvttcal tlit tttartloo

A gsourd-pan trrttttg aldrf ausrtaY r|a gartoslad ln an atlort to
dr€reltnrl lf .ddltl6n.l nndrrgronnd rtolrgr t.r|h! a81.t.d vlthln
tha atsuctq8a. surtayr rrr- grrfcrod 

-ln 
a8aaa aulg'ct''l ol

cgtrtrlnl.ng undasgroud itorrgr ta*t. Dr|8ID9 tha autwal', tro rl't'
or,r tl'!ltr- sra. iilrconrro6 ln tln b..lrnt bf tha atsuctus' ' ln
addltlon, atr 'rsal'oua' aadrs tragr raa |lao aavaalad du8tng th'
aurrily-il.r tnr &re t'aLnt1tl.d o ltltr I .r th. .u.lrct.d to$'r
trn|( iocrtlon. ttaa. asart r.aa l,lvaattg.tad luttl|.8 D'Y llrllllnE
aolr boal!g., .a dtaqla.d ln U aoudag r.€tlont.

lubrstrcr tan.'tlortla ,$'i';:'

Jrmes P Borer. PE
R. l i l lrrm Rs.:ihn. Jr. ;L

i i I'7

{;:i

str rddltlod t .t boalattr (3 Eangn 8) tra. d81u.d la ra'L ot
potrntfii etwtrqlrntrt acirn. tncU toclttoor .8a ltratlc.t'd on
ii.a.-i.- a6rOgr f ru 2 ma. drlu.d D8rlou.ry n..8.unrlrr9Eoutrd
9..ol1n rtorrgr trakt b.tt .th tb. S.s8:lron 8tfa.t r1o'r'u'
-or&rg 3 srr drl'llrd rdj.€.ttt to . r|rh .8.. .|qt. lo81lg ! t :
locrtid n rt to rst orfrirng btda.uttc rut*btl. lllt. !61D8 5
rrt dslll'd n"r tlr' lrroort-o'i rr" l't'otltl'a tsli th' groDhtrlc'l
au8t.y. th... ttlsa. boaltrgt .rtlrdad to at Pth. ol alrttso:1'!'t'ry z5
ta.t b.rff th. grsound rEf.ca.

I Subsurface Consultants,Inc.
171 12th Str€et . Suire 2g1 . Oaklrnd, calitornL 916rn o TelcThonc {1}26&01161 ' FAX {1t266'0137 ' i
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l|!. Joolthtn n.datlnE
Fltag.r.lal, Abbott g B.rrdal.Y
scr 147.019
Octob.r f9, l99O
P.g. 2

T.!t lollng 6 sa. dr!.lt.d adj rc.nt to tha rr|t. oit t!d(s,
iurcovrrrA 

-ln 
thr br.rannt of tlri ttsuctura. tlrl't- borlnE .tt ndod

io r argtn o! rbout l0 f..t bald tba batrant tloor, Yhl'ch rra
ii.i ru,i"r ground.rt.a ln th. r8... -lFslttgl. 7 'trd E r'rr 'lrll ltd
iitfrf,n tnr 

-c.ntarl 
Dostlsrr o! 'llr. ltluctua. ' ln .n .laoat to

alirrafnr lf goolrninltlon ..roclrt d tlth th. g..oltn. tanLt
iiiinaoa b.n.rth th. bult61ng. th.f. boalngr .rt.t(!.al .bout 25
f..t balor, th. floor of tha gr!rg.'

t.rt lorl,ngr 3 thsough 8 rara dalllod ualng tour-lnch allaD.t.r,
torra-rrlgfrt rugG dilttlnE .qurf.:rt. o|ra g.olo9llrt ob..rvcd
drlfllnE 

-ogrrrtlonr. 
9a.9rt.al d.tall.d loga o! tha l.t.rlart

ancountalad, atrd obtllnaat undlrturb.d aalDl.a of th. ro1!3
ancountaaad. UPoa coocluaton ol d8l'l'unE. tlra taat borlngr v.r'
broktlrl.it rlth c.!.nt grout. 8ol1 autt1ng. g.n.r.t.d dutlnE
dallltDg y.r. Pl.c.al ln .t..I brtr.l..oll l.ft on-t1t..

So11 r|lplaa r.r. r.t!ln.d ln balaa altttla llnaat. lh. .ndt of tha
ifner|rirr cov.t.d rlth T.flon .h..tlng, c.Dpod, .nd ...I.al ultlr
duct tepa. Sa!9!aa rasa safrlgarataal oti-alta ln 1ca chaat! anat
roaelnrd .o unt1l d.llv.ry to th- rnrl$lcrr t.bosrtort. Chrln'of-
cuatody raco8dr rccoPrnlad tba a.!91.4 to th. attalt'tlctl
labo!.lory. CoPl.t of th. taat borlbE lo,ga .8a pratantad on Plltas
2 through- 7, ch.1n-of-curtodl doctDat. .r. .tt.ch.d.

Soll rad OrouDdr.tar coDdltloa!

olrr t.rt boalng. 1n61c!tc thrt li. ait. 1. utrd.slaln by rtrl.., i
tl'Da-grrt$ad rendr oqrtd'nfng ?astt'tr3 aDtrnta ol allt rnd cl!y',
thaaa aoltr .rtatrat to tb. d.ttth. at9ror..t, about 25 !..t b.lot
iJil"rrr grraor. Acco8dtng t6 r goorbgrc 1.9 by R.dbruchr. th.t.
aacllEanta a.ra Dart ol tlra lLralfr sand fonrtlon.

csou$6.rt.8 tr. .ttcount.a.d rt aaFthr Y.ri'fng fafl rbout 23 to 23
f..t b.tor th. n.ttlaotr G.4.9. ll€a rlab durlng dsttltng-. - .th1t
lav.l do.r not ltt.ly raDaatrrt tCablllt.d itor|nalr,rt.a aondltlont '
Orti rrgrslllng 9mt rnd lnrernt lrrgundr.rtar tlou d''racttqrr lt
curs.ntl:v unevritrbro. brvrr, sqltd|at tagogE't$lc odrtous'
rguld r{Oatt r gsoundvat.t tlor draactlar to tlra aaat, tor'rc L-'
hrll'tt.t

ladb$ch, D., lr.al rtrd BnEln arlng Caology of thG
Oakl.nd f..t Ou.d8rngl., Crl1fo8fil., tSGS lil l.c ' G'oloEllc
tnv. . t19. t1onr ,  H.9 I -239,  1937.
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&rlytlcrl l.at{Eo

Sas.n roll ralglaa r.ra r.I.ct.d tor cluclerl analyalr, barad on
vt rurl/ollactory ,,nrp.ctlon and oaganlc eapor r.tia (OVfl)
acaaanlng. tha aoll rarDtaa r.ra anallraat by Cuatta t Sopklna,
!tal., r :,rborrtotT c.8t1f1.Cl b!' th. Cdlltolnl'. D.p.rl!.nt ol B..Ith
sasvlc.. lor tha tartr pasfoslaal. lalactad ralplar vaaa anllyz.d
for total yolattla hyalrocrabonr (ntB), -banr.na, toluana, rylan.,
.nal .thylb.nr.n. (!txE), totrl .*arctrbl. hy6soc.rbont (fEfi),
tot.l olt rnd 9r.r.. (tOC), chtostn t.d hydro€.rboBr (EpA 8010),
Itolychlorlnrt.d blDh.nylr (PCEr), an6 aolub:,. 1.!d. ?ha r.aultr of
th. rn.Utt crl t.ttl.ng l!. arr@tr13.d on pI.t. 1 rnat t n th.
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irr. Jonlthr| R.ddllng
FitsE.srlal, Abbott t B.lrdrl.y
scr  aa7.0 l9
Octob.a 19, 1990
Prg. a 
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coaclurloat

@
lh. D8.vlou. 1nv..t19.t1on trclosr.d Uy sCI r.v.rl.al th.

DAaaanc. of graolln -conta.d.nrt.d aolla Datraath trro ltatolln. trnJ.s
loc.t.al und.r ttr. aldayllk rdJ.cant to tlarrlron Str.at. E[.d on
th. grrolln conc.ntr.tlonr tounal l'n tl|. aoll.. tt rggaaar D8obrbl.
tlrrt lr.a proaluct .rlatr on tfi. gEounalyataa atratac.. Sotl aasptar
rlturtad Juat abov. grourllsat.r trc tosltrga ?, 8 rtral 5 contrln
g.rolln. ooac.nts.tloa. of 2500, 12OO rnd ffo DElkg, r..D.ctiv.ly.
Judglngl l8otr tha concantrrtlon, ra oqrcluda that traa garollne
groiluct U|3.ty .rl.t. 1n . a.lrtty.ly 1.8!1. as.., .st.trdtng
..rF.r6 b.IEnal lorlr€ 8. tt rD9.rn 9aob.bl. th.t gr.olln t.rdr
r.lrtad contr8ln.tlon htr &pectod aolla Dr. thrn loo l..t tr6E
tha trnkt. Oaro:,in. concantratloDr tn Borlnga 5. 7 rnd I arcrad
surf.nt r.o.dl.tloo gulal.lln.r, r. 9r6ulg.t.al b!' tlr. ICBCSA.
Couaquantly, va concluat. th.t rraall'atlon ol tha grfollna-
contlDln.t.d roll. rlll b. a.qula.d.

B.crur. lt aDpaarr Drobabt. thrt tfa. paoduct arlata on tlra
groundurtar autfaca, lt 1r ltk.ly that grroundrrt.r qu.llty hra b..n
d.g8rd.d. lha aavarlt' ot gtroundntaa lqracta rlrlnr un|.nryr.
tuath.r lnv.atlg.tlon ylll b. r.quta.d to d.t.s!tn. th. .rt.nt .nd
aavarlty of tha grroutralraatar probl6, llor.vcr. brraat on arparl.ncc
ln th. .8.r, ua J udg. th.t gnoundr.t.s rr.dlatlon rlll b.
raqulrad.

4ElgEe Eoltt rs..

Atrrutlc.l tatt aarult. fac. aarDl.. obtaln.al faa loalng a
1nal1c.t. cotrc.Dtlrtlq! ot otl ltrd grr..a. ot 630O pp rnd llll (|.
d1.r.1 ) ot ITOO 9p tn.oll. .ltu.t.d .t I d.Dth ot rbout tO t..t.
lh. roll aaDl. .rt.ltr.d rr| 9!tdn d lrc tr..r rn llds.uuc
aut*bll. lttt. farad a -.llorntlanr rtrd rrprrtorce, rr
Judg. tb.t tbaaa btdso€rrbor tsr r.t ll^laly aaaocl.ta.l ,lth
Irtd8.ultc tlutaL sr.d tn {i. ll,tt. flr. drt. lDdtc.t.r thrt .otl
ooot|ll tloa h.. occurrad, frt f lJ3 ly r. . r..ult ot l.dr.ga 116
tha htdrauuc l1tt cryltnd.s. tlr. co.rc.trtr.tloor .a. .utflcl.trtly
lrlgh that tb.E.rc..d cu.rr.nt DUdrocutoD a.gul.tot? .g.nq!| cl..'rup
luld.tlnrr. Cotu.qu.ntly, ra qdrclud. th.t .o1l rr.dlatlqr tlll
lljt.ly ba raqulrad ln tlrl! loa.tlott.
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l,lr . Jonrth.n l.ltallngr
Fltlg.arld. Abbott e B.eralal,.y
scr a{?.019
octob.r f9, f99O
tt"t 5 .i,..,

hat. oll tapJrr

A t.at borlng drlll.d rdJ rcant iD |lb raata o1l tanlr lo€rt.d
1n th. ba.o.nt ot tb. rtsuctlrra -oorD.Eaaad aolta Doaaarrr,ng
ral.tl.e.ly rtrotrg hydrocGbort odoaa.- .I8ot'f aar9laa tdsaa faon
d.pth. of .bout n1n. f..t b.td itr. Lar.nt tloor, rhlch v.. Ju.t
.bov. groundrrt.r, 1ndl,rrt.6 Edaoaarboa (rt karoa.n. )
concantratl,on! up to LlO q/'.g. tn addltlon, . ?aftf lor.
conc.at8.tlon of DCl. (9 ut/hg ) .. Lt€cblG t26Qru r.port.d by
tha laboratory to b. pr...nt '.n tba ro!1r. tn oua optalon, tha
hydrocalbon rourca 1r ro.t ll'k.ly tbo adjac.nt yarta oll tartr(a).
It la Dor.lbl. thlt oua t.rt borr,ng rta alturtaal dr th. upgr.all.at
a''ala of tha tartaa aad h.nc. Ly trrva taan Doaltlonad naar th. adg.
ot th. contrDt n.t.d rol,l .r... n!*b.s atudl' 1r a.qu1a.cl tq
av.Iutta tha artant ot cotrtartnatls! cd sudtrtlon.

lf !'ou hava any quaatlon! ragtrfall,lrg our aa lc.r to drt. or
conc:,utl'on!. gloaaa clll

Yourr val'l' truly.

t" Subaurfaca Conaultrnt!, Inc.
r . h , 4

)@,*, f 6,-,"-",,"

CRI!JPE!gl

Itt.clD.ntr:

at P. Itorrara
6t.chrrlc.1 Engln..r 15? (.aDla.. 3/3L/9Ll

I$.Utlcrl l.rt Lfult., PI.t. 1
?1.t.. 2 t$sough t, torlng lro9r.
Flrt. 6, Un:ltl.d toll Clrr.ttlc.tloa Syrt.t

s:ili::t:Ltlt*:*.
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HYOFAI.JLtc LlF AFIEA

SUSPE:TED FORMEF TA}.fi TOCATION

Acsol l70O PPm
TOG 6300 Pn

Gasolina 110 PPm

Gaselinc l2OO ppm

f iesr sonrnro
Flf,L PTPS

Getolinc 2500 wm

&
APPFOXIMA1E

'.soline 6300 pDm

HA BR t S O N g Tpleasoria o st oo Pm

SCALE (fo€t)

r 4il?
HAFIRISON

STFEET

ANALYTICAL TEST RESULTS

Subsurface ConsuhantsJot nuraa. olra r 
"tol '  

o

447.019 Et6/*
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i
S o l i d  S t e n  A , . , ! e .

c o N c R f i E  5 L q B  _  4 '  r n i c k
DARK BROI./N SANDY CLAY iCL)
med i  u f i  s t i f f  ,  moi  s :

BR0l,lN S I LTY SAND (5M )
d e n s e ,  m o l  s !

dec reasej n  s i  l t y  a n d c l a y

(s r1 /5?  )GREEN GRAY SIL iY
d e n s e ,  m o l  s t

GROUNDI,IAiER LEVEL
b o r i  n g  b a c k f i I l e d
cenent  g r0u1

OUR I NG
r{i th

n D l r r  l l r r :

nea t

SAIIPLER TYPES:
CALIFORNIA DRlVE

0 .0 . :  4 .5  i nches
] .0 .  :  2 .0  i nch rs

TSTANDARo PEitETRATIott TEST
0 .D . :  2 .0  l nch . s
l .D . :  1 .4  i nche l

HAIS'IER llEl SHT: 140 Pounds
HAI{1ER 0R0P: 30 i nches

Subsurface Consultants
HARRiSON STRIET GARAGE -  OAKLAIID'  CA

2JOa iuratt orta rttaoYlo

447 .0 I9  l 0 /18 /90
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| 0 N C R E T E  S L A B  -  q "  t r l c k
0,1RK BRoHN SANDY CIAY (CL)
n e d i  u E  S t i f f  .  m o i  s t

BROIIN SANDY CLAY (Ct )
m e o i u m  s t i f f  t o  s t i f f ,  m o i s :

6RAY.GREEI{ CLAYEY SAHD (SC )
dense,  no i  s t ,  s t rong petro leur , r
Droduct o00r

8ROI{Il CLAYEY SANO (5C )
dense,  moi  s t

GTAY BPCI. /N SILIY SAND (SI1/SP)
d e n s e ,  m o i s t

GROUNOI.IATER LEVEL OURI I'{I DRILLIN6

b o r i n g  b a c k f i  l l e d  w i t h  n e a t
cehent  grout

r+o

FARRISON STREET GARAGE - OAKLATID' CA

Subs urface ConsultantsJOa iur l ta o^t l
447 .0 I9  10 /  l 8 /90
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S o l r d  F l i E h t  A " g € r "
Q /  I  l / o n

C o N C R I T E  s L A B  -  4 "  t h i c k
DARK BROI. ]N S:L iY CLAY (CL)
m e d i  u m  s  t i  f f ,  n o i s t

BRor.lN cLAYEY SAND (SC )
medi  um dense,  noi  5 t

RTD.EROHI{ SANDY CLAY (CL )
s  t i  f f ,  m o i s t

GMY GREEN SILTY SAND (SI4/SP)
d e n s e ,  m o i s t  t o  w e t ,  g a s o l i n e
od0r

GROUNDIIATEq TEVEL OU1INE DRILLING
b o r i n g  b a c k f i  I  l e d  w i  t h  n e d t
cement  grout

.l

! t -

a ! -

Subsurface Consultants
HARRISCN STIIEET GARAGE . OAKLAIID, CA

4Jot  iurala o^l !  ^ t raovlo
447 .C19  10 /  l 8 /90
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tOG OF TEST BORING 6
:g i: !re

r n ( / , t f , E | r  3  S o l i d  F l i g n :  A u ! a r
Dr l I  Dr ! ! .o  9 / r  7 /90

C 0 N C R g i E  S L A t s  -  6 '  t n t c r
DARK BROI,]N 5I L']'Y SAND ( 5I" )

q n /
GRAY gRorir{ siLTY sANo (5r4/sP)
dense. moi st,  strong hydrocarbon
0d0 r

GROUNDI,IATER LTVEL oURIIIG DRltLlXE
boring brckf i  l  led with neat
cefllent 9rou t

HAIfIER iII ! GHT :
HAIIT1TR DROO:

7X
30

pounds
i  n c h e s

HARRISON STREET GARAGE .  OAKLAND' CA

Subsurface ConsultantsJoa rvr l ta o l l :  I t t ro

447.019 ra /  18 /90



1,0
t -

ii-
GOT IEST BORING 7

I
n

i [.,
;  3 t9

eoer rs r i r  3
O^t l  r r ! l tO

C a l i i  i l  i  ^ - .  |  - ^ -

COIiCREiE SLAts
BRO!/N C LAY EY

d c n c r  f i n 1 < a

/ ( a )

GRAY BROI,IN CLAYEY SANO (SC)
d e n s e ,  m o i  s t ,  s l i g h t  g a s o l i n e
odor

s l i g h t  g a s o l  i  n e  o d o r

a l

E J

GRAY GREEN SIL iY SANO (SI1/SF )
d e n s e ,  m o  i  s t ,  s t r o n g  - : a s o l  i n e

b o r i  n 9  b a c k f i l l e o  w i t h  n e a t
cenent  9rout

Subs urface Consultants
HARR]SON STREET GARAGE . OAKLAND' CA

6JOt ruta: t  Dart  ^rr tovlD

447  .0 r9  t  0 /  18 /  90
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G OI IESIBORING 8
l o u r  l n r  3 '  5 c l  j a  i : j - c l . :  A , ! e -

i "a 
o^rr  t ' r l lo  9/21. /91

: t S  t L l v r l o r i  - -Lllot^totr Ytttl n

I

CCIICRE' iE 5.48 -  4 '  t -nrcx
IARK BROI.JN S:L iY SAt iD (SY)
v e r y  l o o s e ,  n c i s i

BROI.JN CI-AYEY SAND iSC )
d e n s e ,  m O l  S t

co' lor change 0r0wn

70 /
o

75*

BROI. IN 5I  L iY SAND (5I1/59)
d e n s e ,  m o i s t
s  t r o n g  g a s o l i n e  o d o r  0

GR0UNDTTIAIER LEVEL CURiNG

bor i  n9 backf  i  
' l  ' led wi  th

cement  9rout

t z . 2  i  e e i

D R I L L I N G

Subsurface Consu ltant s
PAERISON STREET GARAGE - OAKLANO' CA

7Joa nuraaa or l !  At ,aovlg

44  7 .019  I0 /18 /90
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GENEnAL SOrL CATEGOFTES

I Cl.tn Gr.v.l wrtn
I l|nl. or no trnar

|  .  GFAVEL
I tl) ! ro.. $.n h.rl
l  a: cc.[. trrancn
I A F r. r.'i.' n!.n
| 0 ^ |.o. a arav. t[. O.av.] srth no.a
lO a th.n t2tr f tn.r

tH!
l = : -

t65
I r.r,t I ct.th t nc wrth rrnr.

I g, i SAND 
o? no trn"

I X ! ro'. tntn h.rr
I X t cotraa ltaclron

l - l  r r  r t n t l l . r  l h . n
I no . l'ava arta
I s'nd *'tlt rhor'

I  
,nrn 121nn !

I
| . J
t !

I g i srLr ANo .LAY
I H : 

Lnuro Lrnrr L"t tn'n 5o!i

loE
lHi----
l < E
t ; ? !

I E I srlr ANo cLAY
I F ! LieuE Lr,n Gr..r.t tn n tota
l * :
lr
I 

HTGHLY ORGANIC SOILS

| "- [l.l 
w.,, 3,.o.c 6..v. G..v.. s.^o Mtrrv'ls 

I

F;l:.@l

f" l=_. .l 
'** o"o* t'io Gf'v''Y s'no 

I

l* l:l:l.l s,,ry s.no poonv G,.dro s.no s,rt ir,r,,Jt.t 
I

l - T \ . 8 - - - -

| 
.. 

NN 
ci.vrv srno too^r G,.0.{ s.no c.r M'rtu'.! 

|

I 
^ 

|I II Cr.vlr F,ar Stno o' c ry. r S rr *th S,gnt Prart,c,ty 
I

| ;T\T-";;, . "-*'."-," "-,".'"'-^ 
- -- -l

|  
- '  

L\ l  G'.vctrt  c.ev S.noy C.y S,tty C.y Lt..  C ay 
I

|  - l ' l  '  l 1 1 - -
l ^ ,  l j l l l ; l  o ' g .n , c  a . . y  , r o  og .nc  s  , r y  c r . y  o r  I
I*  l i l | l ' l  -o ' '  Pr '3r 'c r t  I

[*'l-lll-r*,rffi ::,';,.?'r';r*--l
l;N"-@
fN;_;;."."""".,*;;l

UNIFIED SOIL CLASSIFICATION SYSTEM

Subsu rface Consultants
HARRISOII STREET GAMGE . OAKLAITD, CA

8Joa xurlaa 9 rr Attrgvlo

447.019 l0 t rq /90



GbCurt is & Tomokins, l - t f l . ,  ;ns".r ,cc, -cc..3rcres S,. :e ' i - :
2323 ; , t rn  Sr fee '  j s r l s ,Ee iA  i i ; 'C  t rone l :  . :Sc ' : iC3

D A T E  R E C E I v E D T  0 9 /  l 9 / 9 0
D A T E  R E P O R T E D :  0 9 /  2 E  / 9 0

CLIENT: SUBSURFACE CONSULTANTS

REPORT ON: 3 SOIL SAMPLES

L A D  N U M B E R :  1 0 1 6 E 5

RESULTS : SEE ATTACIIED

--il'={t$m/-
Q,t  i  QC , tDProvr  t

P R O J E C T  * t  4 1 1  .  O l 9
LOCATION:  r4 r2  HaRRISON ST.  GARAGE

Wiltrnorcn Los anEales



D A T E  R E C E I V E D :  0 9 / I 9
D A T E  E X T R A C T E D :  0 9 ' 1 9
DATE A}IALYZED I (}9 / 2I
D A T E  R E P O R T E D T  0 9 i  l t

Gb ''-'1':-:'-! ':

9 0
9 0
9 0
9 0

E r t r a c t r b l !  P G r r o l r u o  H y d r o c t r b o ! t  l !  S o i l t  &  w . t t . !
C r l l f o r o t r  D O H S  M r t b o d

L U F T  M r l o r I  O c t o b . r  l 9 l t

LABORATOnY NUMBER I  l0 l5 ts
CLIENT: SUESTRFACE CONSULTA\TS
J O B  # :  a a 1 . 0 l 9
LOCAT I  ON: 1{  3,  HARRISON ST.  GARAGE

L ^ B  I D C L I E N T  I D KEROSENE
RANG E

( 8 3  / K 8  )

D I  ESEL
RAIIGE

( n 8  / K 8  )

REPORT I NG
L I M I T

( B 8 i K t )

r 0 r6 t ! . r  86
l0 l 6 t r . 3  B .

@ 9 '  9 t
I ( ) '  N D

ND
r , 700

1 0
r 00

N D .  N o a  D a t c c t a d  r t  o r  r b o v t  r c D o r t l ! 8  l i c l t .

QA /QC Sl,Il AnY

R P D ,  *
RECOVERY, i l 1



L A E  N L n / 8 E R :  1 0 r 6 t 5
CLIENTT SUBSURFACE CONSULTANTS
P R O J E C T  r t  :  . i ? . 0 1 9
LOCATIOf i :  1432 l lARRl  SON ST.  GaRAGE

Af iA tYStSt  HYDROCARSON OIL  A, {D GREASE
I iGTI IOD:  S I t t lW l? r55 :0  E&F

L ^ I  I D

r 0 r 6 6 ! . r
l 0 r 6 t ! . 3

RESULT

ND
6 . 3 0 0

TJN T TS

E t / K 8
E t  / K l

S^MPLE ID

8 6  @  9 '
8 4  @  l 0 '

N D  =  N o t  d c t c c t r d  a t  o r  r b o v a  r a p o r t i D 3  l i ! t i t

QA / QC SIJtvtrlARY

Gb'-''l':-:":':
D ^ T E  R E C E I V E D  I  O 9
DATE ^ . \ALYZEDI  O9
DATE REPORTED;  09

REPORT I :{G
L I M I T

a t t

a n

1 9 , , 9 0
: 7 1 9 0
2 E ' 9 0

R P D ,  *
RECOVERY. *

I
9 0



L^BOR TOnY NUIvIBER :  l0 l6E5
CLTENT: SUISIjRFACE CO|iSULT!\TS
J O B  N L M B E R :  a 4 ? . 0 1 9
JOB LOCATION: l {32 HARRISON ST.  GaRAGE

Gb'-"'s':-''-: ':

D A T E  R E C E I V E D ;  O 9 i  I 9  9 O
D A T E  A J { A L Y Z E D :  0 9 / ! 1  r 9 0
D A T E  R I P O R T E D :  O 9 / 2 6 i  9 O

TVH ^S BENZENE TOLUENE E'HYL TOTAL
GASOLINE BENZEI iE XYLENES

( 0 8  1 K 8 )  ( u g / K t )  ( s 3 / K g )  ( u 3 / K t )  ( u t i K t )

T o t r l  V o l t t i l !  H t d r o c r r b o E r  x , l l b  I T X E  l D  S o l l r  &  W r r a . t
T Y l l  b y  C r l l l o r D l r  D O H S  M . t h o d i  L U F T  M r a u r l  O c r o b . r  l 9 t 9

I T X E  b y  E P A  ! 0 3 0 / t 0 2 0

L ^ B  I D C L I E N T  I D

r 0 r6 t r . 2  8s  @ 22  r t 2 ,

QA / QC StItar^X,Y

2 1 02 4l t 0 6 9 I  , 3 0 0

R P D .  i
RECOVENY, T

1

1 0 6



L A B  N T M B E R  I  r 0 r 6 t s
CL I  ENT: SUBSTBFACE CONSULTa\TS
P R O J E C T  * t  1 1 7  . 0  r 9
S A I T I P  L E  l D r  8 6  @  9 '

cb'-"'i':-:'-:.:
D ^ T E  R E C E I V E D :  O 9 ; t 9 i  9 O
D A T E  A \ A L Y Z E D :  O 9 ' : ' ' 9 0
D ^ T E  R E P O R T E D :  0 9  r 1 E . ' 9 0

POLYCHLORI  NATED B l  PHENYLS (PCBr)
AJ{ALYSIS iGTHOD:  EP^ 8( | IO
EXTRAC?lON METHOD I  EPA 3550

ANOCLOR TYPE RESULT
( u i i K t )

ND

ND

ND

ND

N D

ND

D E T E C T E D  (  9 . 0  )

R E P O R T I N G  L I M I T
(  u 8  / K 8  )

t 1

1 1

r t

t 7

^ROCLOR

AROCLON

AROCLOR

AROCLOR

^ROCLOR

ANOCLOR

AROCLOR

t : 2 r

1 0 r 6

l : . l t

l 2 ! 4

t t 6 0

N D  r  N o r  d a t a c t a d  r t  o r  l b o r .  r . p o r r  l ! t  t l ! l  i .

QAi QC Stt^tanY

nPD,  *
RECOVER,Y, %

I
t 0



L^BORaTORY NI , IMBER I  r0 r5 t5 . l
CLIENT:  SUESURFACE CON SULTANTS
J O B  * :  a 4 7 . 0 1 9
S A i I P L E  t D r  8 6  @  9 '

D A T E  R E C E t v E D :  0 9 ' r 9  9 0
D A T E  ̂ . \ ^ L Y Z E D :  O 9 / : I i  ' O
D A T E  R E P O R T E D :  0 9 , , 2 t 1 9 0

i D  S o l l  &  W . r t 3 !
.  P | ! r 3 .  &  T r r p

E P A  t 0 l 0 :  V o l r r  l l .  H r l o c . r b o ! !
E r t r r c t i o !  M r l b o d r  E P A  5 0 3 0

C o E p o u 0 d

c t l o r o D C t h t ! a
b r o l o E t t h r n .
v  I  ! t  I  c l  l o  r  i  d  r
c h l o r o c l b r ! .
q | c t b y

r  i c b
c l l o r o . t h a ! r
c l l o r o c a l r D C
c h l o r o c r h r E C  {  t o a s l )

c h l o r o l o r E
t r c o o  I  l 3
l , 2 . d i c b l o r o . t h r D C
l .  l .  l . r r l c b l o r o ! t h r ! a
c r  r  b o n  t c t r r c b l o r  l d .
b r o D o d i c b l o r o E a t h o a .
l , 2 . d i c h l o r o D r o p r ! c
c  i  s -  l , 3 . d i c h l o r o p r o p . n c
I r i c l l o r o . a h t l r o a
l ,  l , 2 . t r i a b l o r o ! r h r r c
t  r a o 3 .  l , 3 . d i  c h l o r o ! ? o p c o c
d i b r o o o c h l o r o B G t i r ! ?
2 .  c i  I  o r o c t  h y  I  t  i r y  I  r  |  ! a r
b r o n o l o r o
t .  t  ! r c l  l o r o c  t l t  l c ! .
I ,  |  ,  2  .  2  .  I  r  t  r  I  c  !  |  o  r  o  c  !  I  I  s  c
c h  l o r c b a !  s a ! a

c ! c  c h l o r i d .
o r o f l u o r o o a t h r ! a

R,ESULT
u g / K 8

ND
N.D
ND
ND
ND
ND
ND
ND
ND
!{D
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND
ND

3 4
, a

REPORT I NG
L I M I T
u 3  / l ( 8

0
0
0
0

.  t . d
,  t . d
, z . d

, 3 . d
, t . d
, a . d

a n
a ^

r .0
5 , 0
5 , 0
r .0
a n
a n
a n
( r 1

t n

! . 0
5 . 0
a l l

5 . 0
5 . 0
l 0
a n
! , 0
s .0
! . 0
! . 0
t . 0
t . 0

c b l o r o b . r r a ! a
c l l o r o b a r t a ! a
c !  I  o r o b c ! r a r r

N D .  N o t  d a t ! G t a d  r t  o r  r b o v c  r c D o r t i n g  l i D i t .

QA / QC SutfiAn Y
a!!a-=!:--rrr!--=-*t*-st-- --t=t---:t=---!ara-t-!t--ta=

O u p  l i G .  t .  I  R a  l r a  l r r  %  D l t f  . r c l c !
S D i k ? :  A v ? r s 8 G  %  R r c o v G r t



Gb'--'i-:-:'-: -:

D A T E  R E C E I v E D :  0 9 / l 9 i  9 0
D ^ T E  A I A L Y Z E D :  0 9  i  2 l i  9 0
D A T E  R E P O R T E D :  0 9 r : t i  9 0

l o  S o l l !  &
&  T r r p

n c ! u l t
r t / B l

w r r t ! !

R c D o r  t  i o g
L l E l r
u t  / K 8

5 . 0

5 . 0

a n

! . 0

! . 0

t n

a n

r .0

LAEOR^TORY NUIVOER I  r016t5.1
CLt ENT r SUBSURFACE CONSULTa!{TS
P R O J E C T  r :  r l l 7 . 0 l 9
LOCATION: 1.32 HaRRI SON ST.  CAR^GE
SAJVIPLE lD:  86 @ 9 '

E P A  t 0 2 0 :  V o l r t  I  l .  A r o E r r  i c  H t d r o c r ! b o ! 3
E r t r . c t l o o  M r t h o d :  E P A  3 0 3 0  .  P u r 8 r

C(I}TPOUND

E c l l c r c

T o l u c ! c

E l h y  I  B . ! r c o c

T o  t  |  |  X l  I  r !  !  !  .

C h  I  o  r  o  b  c  n :  c  r  c

l , a . D l . h l o r o b c n t c o c

l , 3 . D l c b l o r o b c ! r ! ! !

l , 2 . D l c b l o ! o b c D r ! ! c

N D .  N o t  d ? a r c t a d  r t  o r  r b o v r  t . D o r l  l ! a  l l E l l

QA/QC SItAtAnY

ND

ND

ND

ND

ND

ND

ND

ND

R P D ,  T
tEcovEnY, t

l t
9 3



cb Curf is & Tompkins. Ltd,,  r"c", : :  -c:crclcf  es s ' .e ' : ' :
:3 : : ;1 i l r  s l ree l  8€.reev cA ; i ; :c  : -^-e i  5 ,  cec-aecc

LAB Nt l ! ' tBER:  r017{ l

CL I  ENT:  SUBSURFACE CONSULTA,T-TS

REPORT ON:  r  SOIL  SAI {PLE

P R O J E C T  # :  t l r ? . 0 1 9
LOCATIOt { :  1432 HARRI  SON ST.  GARAGE

RESULTS:  SEE ATTACHED

D A T E  R E C E I v E D :  0 9 '  1 9 , ' 9 0
D A T E  R E P O R T E D :  0 9 r  2 6 .  9 0

&r.
_____---!m*-
Q A / Q C  a D t r o r r l

Sa the lcv Wilmtngt0n Los Ar9a/ ts



LASORATORY NIMBER:  l0 l?43
CLtENTT SUBSURFACE CONSULTA.NTS
P R O J E C T  # r  r t r 7 . 0 l 9
LOCATIOFi :  r432 HARRISON ST GAR^GE

Gb'.'3':-:'-:

D A T E  R E C E I V E D :  0 9 . '  l 9  r 9 0
D A T E  R E Q U E S T E D :  0 9 /  : 4  / 9 0
D ^ T E  A N A L Y Z E D :  0 9 ,  l ? / 9 0
D A T E  R E P O R T E D :  0 9 i  2 8 / 9 0

AI{ALYS I S: SOLUBLE LEAD
AITALYS 1S ITGTHOD: EPA 7,120
E X T R A C T I O N  B Y  W ^ S T E  E X ? N A C T  I  O N  T E S T :  C C R  T I T L E  2 6  S E C T T O N  2 2 ' 6 6 ' 0 0

L ^ B  I D  C L I E N T  I D

t 0 1 r , r 3 . l  8 6  @  9 '

RESULT

0 .  0 6

R E P O R T I N G  L I M I T

0 . 0 5

( N I T S

o j / L

QA /QC Sljtrirt^l'v

R P D ,  *
RECOVERY, !D

I
r  0 !



:; -,

D^TE RECE I  VED:
DATE REPORTED:

0 9 , ' : { / 9 0
0 9 i 1 6 / 9 0

L A B  N u l l O E R :  l 0 l ? 3 5

CLIENT:  SUESURFACE CONSULTA" \TS

REPORT ON:  r  SOIL  SAMPLE

P R O J E C T  * :  4 4 1  0 1 9
LOCATIONT l132 HARRISON STnEEt  GARAGE

RESULTS I SEE ATTACHED

Satkclay Wilmtn9ton Los lt9rr?s



Gb'--'''-.
D a T E  R E C E I v E D :  0 9 / 2 . , 9 0
D A T E  A " \ A L Y Z E D  I  0 9 i  2 5  9 0
D A T E  R E P O R T E D :  0 9 i  : 6 , , 9 0

T o t r l  V o l s t i l G  H y d . o c r r b o n !  r i t h  B T X E  i r  S o i l s  & l t r s t c r
T V H  b y  C a l l f o r ! i .  D O H S  M c r b o d / L U F T  M r a u r l  O c r o b . r  t 9 t 9

B T X E  b y  E P ^  ! 0 3 0 / 8 0 2 0

L A B  I D CLlE,a-T  lD TVII AS SENZENE TOLUENE ETHYL TOTAL
GASOLINE BENZENE XYLENE S

( E t / K t )  ( E 8 / K 8 )  ( E g / K 8 )  ( E t / l ( 8  )  ( B g / K 3  l

LABORATORY NUMBER :
CLIENT:  SUBSLTRFACE
J O B  N m E R !  1 1 1  . 0 1 9
J O B  L O C A T I O N :  I . 3 2

l 0 r . ? 3 5
CONSULTA.\TS

HARRI  SON STREET GAR^GE

1 0 r 7 3 ! . 1  8 E  @  2 2 . 5 '

Q^/QC SSIO{AIY

l , 2 0 0 t qI E3 t

RFD,  !T
RECOVENY, t

< l
r 00



GbCurt is & Tompkins,  Ltd, ,  anc, ' ic .  - i .3.cr : '€s s ' .e ' : - :
: : : :  : " -  : - e : '  3 e , . e e ,  : ;  : J : ' :  : - . - e  : 5  : i :  : : : :

D A T E  R E C E I V E D :  1 0 / 0 : ' 9 0
D A T E  R E P O R T E D :  I O / 0 4 ,  9 O

LA8 NT, ' I I IDER t  1OTt22

CLIENT r  SUBSURFACE CONSULTAJ{TS

REPORT ON:  :  SOIL  SAMPLES

? R O J E C T  # t  4 . 1  .  0 1 9
L O C A T I O N T  1 4 3 2  H A R R I S O l i  S T .  G A R A G E

RESULTS:  SEE ATTACHED

4.
- - - - - - - L - / = Y = -
Q A / Q C  A D D r o v r l

V
\

Earkcley Wtlmtngron tos Argtlas



cb
L A B  N U M I E R :  r 0 1 t 2 2
CL I ENT: SUESUIFACE CONSULTAIiTS
P R O J E C T  #  r  4 4 ? . 0 1 9
L O C A T I O N :  l a 3 2  H A R R I S O N  S T .  G a R ^ G E

ANaLYSIS:  HYDROCAnBON OIL  ^ND GREASE
i G T H O D :  S l r t $ f f  r 7 : 5 5 2 0 F  ( 5 0 3 E )

D A T E  R E C E I v E D :  1 0 , 0 1 .  9 0
D A T E  A . ^ , I A L Y Z E D  i  1 0 / 0 1 , 9 0
D A T E  R E P O R T E D :  l 0  /  0 . 1  .  9  0

L A B  I D

l 0 t t 2 2 . r

SAfvlPLE I D

8 6  @  9  1 / : '

RESULT

ND

tl{ r Ts

E8 /EB

RE PORT I NG
L I M I T

a n

N D  =  N o t  d r t r c t ! d  r l  o r  ! b o r r  r c p o r t l ! 8  l l E i t

QA /QC SlJtr^,tARY

R P D ,  %
NECOVERY,  % 1 1



cb'-''!':-:'-

D ^ f E  R E C E  I  V E D :
D^TE EXTRACTED I
DATE ^N 'ALYZED:
D A T E  R E P O R T E D :

D I E S I L
RA"NGE

( D 8  / K t  )

REPORT I NG
L I M I T

( 0 3  / K g  )

0  0 : . 9 0
0 r 0 t ' 9 r t
9 , 6 3 r 9 0
0  0 . r  9 0

LABOR^IORY NIMBER :
CL t  E l {T:  SUISURFaCE
J O B  * :  , a a t . 0 l 9
L O C A T T O N : 1 1 3 2  H A R R I

L ^ B  I D C L I E N T  I D

t 0 l 8 : :
COIiSULTANTS

SON ST.  GARAGE

E r l r r c a r b l a  P r l ! o l c u o  H t d r o c r r b o ! t  t !  S o i  l !  &  W r t t c t
C r l l l o r r l r  D O H S  M c t h o d

L U F T  M r o u e  I  O c t o b t r  1 9 8 9
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LABORATORY NL, [ \DER r  101t22
CLIENT: SUBSURFACE CONSULTAITS
JOB NIJI i IBER: .11 .0r9
JOB LOCATION: l {32 H.A,RR I  SON ST.  GARAGE

D A T E  R E C E  I  v E D :  l O / 0 2 r 9 0
D A T E  A \ A L Y Z E D :  l 0 / 0 a  / 9 0
D A T E  R E P O R T E D :  1 0 / 0 4 / e 0

T\/H AS BENZENE TOLUENE ETHYL TOTAL
GASOLINE BENZENE XYLENES

( a 8 / K 3 )  ( s 8 / 8 8 )  ( u 3 i f g )  ( u 8 / 8 t )  ( u 8 / K 8 )
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r 0 1 t 2 2 . 2  B 7  @  r 3 '
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i ! d i c r i a d  l !  D r r r ! t b r r . !
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D A T E  R E P O R T E D  r  0 9 / 2 E ' 9 0

LAB MJI \4BER I  1OI7{2

CLIENT: SUBSUnFACE CONSULTAJ{TS

REPORT ON: I SOI L S AIITP LE

P R O J E C T  * r  i l i l 7 . 0 l 9
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RESULTS: SEE ̂ TTACHED
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Gb.--,!':-:'-::
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RESULTS: SEE ATTACHED
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REPORT ON SOI L S AIVIPLE

P R O J E C T  # :  4 . 7 . 0 1 9
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RESULTS : SEE A??ACHED
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T V l l  b y  C e l i f o r B i r  D O t t S  M t t h o d / L U F T  M t ! u r l  O c l o b t r  l 9 t 9

B T X E  b y  E P a  5 0 3 0 / 3 0 2 0

Gb '-"a':-'":.:

E'HYL IOTAL
IENZENE XYLENES
( c t / t r 3 )  ( u 8 l K 3 )
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februallt 5. I99Z

ff' RtfflBtrl ltgtTlson Erq.
Crosby, H.af,lt, Rorch, E Xry
1999 Earrlson Street
Oalland, CS 94612-3573

!tr. HlUiaIi lPrir*le Eeq.
Randlck & ol).a
1800 Hrrrison str..t, sulte 1771
oaklanal, cA 94612

. ' - i i -- i : . ,  i ; :  . :  i j '

i  i '3 ' j=i  : : !  11

8.3 ll31 fird.rc! 8t8rrt, 0|II|,!6' cl ta6l2

on s€Dteuber 24, L99o, thc Ala!€de county D.Irertrcnt of
Environmental ll€rltb isru.c an ot€er Eurss.nt to crl{fo|'nh
Eralth End Eafcttt 6adc Scction t52Ce.t?(c) ordoring| llv:la
Erchrrrctr and Blrbara EorBut, tbr property 6rnar3 of 1432
Harriron st., o.*land, t6 tahc aPPlolrrirt co-r.sttvc eotlon in
rarparrca ta l$ar dleecvrry ol urtrtrtbctlccd -al.t... locooirtaa
rlth geroline taale loeetrd at tbs Brrrlsoa 8t. ProP.aty.

on F.bnr|ttr 7, 199t. Er. Br|'hrrtsb td l{o. Bol.|rhr Fuldra$t {Bo
E alth and BafctI codc g6stion a5299.37(d) ' pctltlonrd th. ttatt
lfator R.rourarc Boart r.quatti$g thr Eolrd na!. Dor€lat ltoter
5aa!rl,€.. r r 16 f..r €.ltatrts of tbc ttu;rioen 8t. Pselr.rtyl aa thc
prirnarl' rcrponaible psrty.

rb. Bc.rd iEt'ucd orec:r Bo. IQ 91-07 0t1 JlUla aof 199t r rtAtlng ln

Plrt:- 
In Eany caees re mYt dl.6.d lt rcaaonable
to pra-o otrc porty ln a Porlglosr otr 8c€ondrty
reaionslblllEy. . . t{i llnd no batlt for suggest lng
that the county do that ln thlr cate.

Pcti.tloner. s contention tb.t DouglBs ought to bo
added to tbt countyrc ot{.er appe-re to [avc 6.rlc.
If the ccurty bar arbrta,rrtLal svldcnce thet Ltrc
Le.Ics f,ro! t.ie wrdergronnd tanh. ocqrrr.A durlnE tbe
tlDe DouglrB rac oF€tatlng th.!, tba county dbould
rdd Dougl.F go lts |)rrlsr. (Orrlcr ' I'.{}

Fron Juns ?o, 1991 untll Oseob€r 14, 199e. ro nafl avid.nse on the
BaironElblB Prrtlt tEEu€ see subulttsc to thc AIaEcda couRty
DeparEn Et of lioalth.

g8r ostober L4, '|99Z' t|r. Easlrcraclr rrtd ttE. loraut PresentEd neu
ovtdcnoc to tha alalnod.a countir DE|'rrrtrolt s! thartlr oia ltgurrtrd
ttlat Douglas tlotor Saltnice and lta par:tncEr -be n rcd PriurrY
rrlsplJnsj.i:lr garLlra f(,r approprlate currrr:tlvr actLon for
unairtlrorlzad rclels.s associtted rlth garollnc trnks.

EXF:I3:T G
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on Janua!":f !.5, 1993 , D,ouglEs ttotoEs Scrrlce pr3tcntEd EJidenc. - to
thc Alalcda county [r.partD€nt of, llerlth ta arguln$ agalnst adcllng
DouElos l'lotor 6cric. as a rosDonoiblc DrttY for a9ltro,D'|lago
correctivc lctlon for unauthorized relcaess r8sociatsd rith
gaeol Lne trnkE.

on. Jenuary 29, L993, tlr. Brchrraclr ard ltlrr. BoEuk rqlllrd to thr
JanuatT 15, 1993 Dougler f,otor3 SrryLcr prerontetlon.

NsR!

fbc County haa bcen pr...ntcd .ubsE&t1.l cvldenoc tb.! Lcrks
frs! thc undorgrou:rd Earollnr tr!x8 oaclrrlfsd dErhg tb. tbe
Dorrglqo Hotor dlct?lo. *!. €t).F.tlr:g thel. 1lt.8aloa., Dcgglr.
l{otor Scwicc ia a rc+;ronriblc E cEi:'. PrrliuEnt to H.altlt and
3.f6ty cods Saatl.on 35a9t.3?(c), AlTln Bacbalach. Bartala Eo'rtul3,
c.rrd Eloug]-as ltsgsE ls=Tics E rd ltr ?ar*ilort !bal1 lahc atryasPalato
correctl,vr actlon in rcrponaa to thc dleaorrcrl'of snautborizGd
relerEsa ac€cclatBtl vitb galollnr tarxr lsclt.il at 1{32 llaa8l-on
tc. r oaKlana, GA.

slncerely,
A A
(c,'ntm fr:"utL

Prul u. sal.ur
S$r1or llazard,ou3 ilaterlals Speolaltst

cll ./-enssr 8sq., Al|'Deda Courqi Dl8triat Attorney8 offlcE,
conauner and Envlroroental EotecrtLon, 7677 oalrDoft
ur., sulEo 400, orlllrld, cA 9{5a.r

Al.yin Bacharaclr, 383 Dlablo Rgrd, +100, Otlwille, cA 94526
B.ltaaa Jean Eorsul3. 383 Dlrblo Road, +100, Datllrule, cl

9t'z6
r.land Dolrgl.r, Dorglrs Parlrtng Co&any, 1721 t$eDgter

StJret, Orllarid, Cl 94612
r--3t r Faldrqn, cr Ragional' nater qurllt? contro]' Eo.rfd, srn

Frrnclsco Bry ecAioa, 2101 n brtrr 3t-; FLftlr Ftoar.
od.lrrd, An g45l?

TN 2?38966 P.02

TOTNL F. BZ
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PROOF OF SERVICE BY MAIL
(10r3,2015.5 C,C.P. l

I am a citizen of the United States and a resident of Alameda County.

I am over the age of eighteen years and not a party to the within action; my business

address is 1999 Harrison Street. Oakland, California 94612. On July 12, 1993, I

served the within RESPONSE OF OWNERS ALVIN H. BACHARACH AND BARBARA

JEAN BORSUK TO PETITION FOR REVIEW OF DOUGLAS MOTOR SERVICE AND ITS

PARTNERS in said action by placing a true copy thereof enclosed in a sealed envelope

with postage thereon fully prepaid, in the United States mail at Oakland, Alameda

County, California, addressed as follows:

Messrs. Ron and Leland Douglas
c/o Wil l iam J. Trinkle, Esq.
RANDICK & O'DEA
18OO Harrison St., Suite 1771
Oakland, CA 94612

Mr. Thomas Peacock
Supervising Hazardous Materials
Specialist
Alameda County Health Care

Services Agency
Hazardous Materials Program
Department of Environmental Health
80 Swan Way. Room 200
Oakland. CA 94621

Gilbert A. Jensen, Esq.
Sr. Deputy District Attorney

Consumer and Environm€ntal
Protection Division

7677 Oakport Srreet
Suite 4OO
Oakland, CA 94621

Rggional Water Ouality Control Board
San Francisco Bay Area Region
2101 Webster Street, Suite 500
Oakland, CA 94612

I declare under penalty of periury that the above is true and correct.

Executed on July 12, 1993, at Oakland, California.

trru'&n{
Mary Abbott


