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INTRODUCTION

Douglas Uotor Services (.Etouglas') subnits thj.s response in

reply and opposition to petitioner,s petition (the "petition. ) for

review of the conduct of the Arameda county EeaLth services Agency

(the "County"). For the reasong discussed below, Douglas asaerta

that the decision of the Agency was neither arbitrary nor

capricious but, rather, comports fully with exiEting law and the

ruli.ngs of this Board. The County, s decision should, therefore,

be upheld and Petitioners, petitl_on denied.

FACTS

The subJect property has been owned by AlvLn Bacharach and

Barbara Borsuk, petition&b;f,feoei..q ( lpetitionerE " ) since 1945. It. .  , -  _ , ) t  lR
is believed that two 550 gallon underg.r'6und atorage tanks ("ItSTs")



which are referred to in the petition and this respona€ were

acquired by Petitionera at the time they purchased the property.

In L972, Douglas purchased the parking business on the

subject property from CarI Don SkJolander. The deal was for good

will and receivables only (See Declaration of Leland DougLas in

Response to the Petition of Alvin Bacharach and Barbara Borguk rer

Corrective Action Order for Ilarrieon Street Garage, 1432 Harrison

Street, Oakland, California ( heleinafter "DouglaE Declaration',

attached hereto as Exhibit "A'). A lease for the property was

contemporaneoualy, but entirely aeparately, negotiated rrith

Petitioners, The lease was for the real property and itg

appurtenances (see leases attached to the petition as ExhibitB

and  ,C ' )  ,

In 1975, Douglas repLaced one of the 550 gallon tank on the

premises sith a larger 11000 gallon tank. Because Douglaa sas

repLacing a tank that belonged to petitioners, Douglas attempted

to get PetitionerE to contribute to the cost of the tant and itg

installation. petitioners refused. Douglas chose not to dispute

Petitioners' position but rathe! to s i-BpLy replace the tank at itg

er{pense. ( Douglas Declaration). At no ti-me was ownership of the

ne\rly installed tank discussed; Dougla6 always agsumed it was,

upon installation, petitioners. property.

In 1982, water was found in the gasoline Ln the othe! 550

garlon tank on the property. Dougras discussed the situation nitlr

Petitioners on several occasions to no avail ( Douglas Declaration;

DecLaration of Steven Davis in Support of llotion for Order

Conpelling Answers to Cluestions at Deposition, attached hereto as



Exhibit "8"). Douglag, thereupon, replaced Petitioners, tank

and, as before. approached Petiti.oner8 nith a requ€at for a

contribution to\.ard the coat of the replaceDent. As before,

Petltionens refuaed; Later. Petitionera lelented and agreed to pay

about 20t of the cost of the replacement.

In 1984 and thereafter, rhen California 1aw requiled that

USTg be permitted, Douglas conrplied with the 1aws, listing itself

as the *owner" of the tanks.

Petitioners never asked DouglaE to enpty the tanks at the

expiration of the leage nor did petitionera ever denand that

Douglaa remove the tanks. In fact, prJ.or to the tet:nination of

the lease with Douglas, Petitioners entered into negoti.ations with

Steven Davis during which, it was suggested that Davis might 'use

the {IaE punps and provlde a service to the parkera. " (Davlg

Dec laration ) .

At no time during Douglaa,s tenure on the property did its

tank leconciliation procedures, which consisted of conparieon of

6tick readings with meter readings and sales figures, indicate any

Ioss of product from any tank (Douglas Declaration).

' Exhibit "B' consiets of Dortions of
Steven Davis rrhich wae filed in- a separate
Davis and Petitionera

the Declaratlon of
action between l.tr,



POIUTS A}ID AU1rHORITIES

I .

THE COUTflPY'S DECISION Tc) NO|I ADD DOUGI..AS rO TgE
CLEANUP ORDER WAS SUPPORTED BY SUBSTA}ITIAIJ EVIDENCE

IN TIIE RECORD A}ID SHOI'LD NOT BE REVERSED

A. Standard of Review.

Petitionels' point out in the petition that thia Board,g

holding in In !g Exxon Companv, U.S.A.,  We B5-?, ( , 'Eruton,,  1 confers

o. the Board a nodified , independent J udgment rule' standard of

review. However, petitioners fail to note that, also under Exxon,

the Board will upho).d the decision of the administrative agency if

the Eoard finds that th€ agency,s decision waa based on

substantiaL evidence in the record. As is demonatrated below,

Alameda County, a decision was, in fact, based on substantial

evidence and Ehould be upheld.

B. Su-bstantial ewidence in the record demonstrates that

Exxon, a6 does the case at hand, involved the isgue of

owrtership of UST3. The local agency in Exxon decided that the

Exxon Company was the owner of certain USTS based on personaL

property tax records which indicated that the company had paid

personal property taxes on several items on the property including

the USTS, The Bxron Company disputed the records and the Board

agreed, holding that the records did not compronise , subatantiaL

evidence,, of ownership.

In the present instance, there can be no dispute that

Petitioners owned the original 550 garron tanks rrhich Douglas

eventually replaced. petitioners, however, attempt to claim that.

Petitioners are the oerners of the underground storage tanks on

the premises ,



lease, despite having receLved nininal financLal asaiEtance with

the tank replacenents flom petitioners. Douglaa nade no attempt to

obtain compenaation for the tanks. When the law required the

owners of USTS to permit their tanks and petitioners refused to do

ao, Douglaa took it upon itself to comport with the law, Douglas

only perforned that task that cl.rcr:mstances and petitioners,

refueal to act dictated.

Plaintiff states that the this Board adopted "aa ita owrr o

the holding of the appellate court in @ v. Cohen (192?) g7

CaI .App.3d 4?8 to the effect that an UST is a removable fixture

nhich does not become part of the realty. Ignoring for the moment

the fact that no authority is cited in eupport of petitionera,

implication, certainly such a holding could not and would not be

invoked by a court or this Board in contravention of the clear

te:ans of a lease.

Alameda County,s detelnination that petitioners, not

DougLas, are the owners of the UST3 is supported by substantial

evidence; the County,s cleanup order ghoul.d be allowed to Btand.

I I .

PETITIOIIBRS ARE TIIE PROPER PARTIES TTt BE
CIIARGED WIrH CLE.AIII'P OF THEIR OI{N PROPERry

As the owners of the USTS and the property, petitionerg

The California Underglound Storage of Hazardoua Subatances

law (the ',Statute') autholizes a local agency to isaue compliance

orders to the "owner, operator or other responsible palty.,

Alameda County, based on substantial ewidence in the record,

A .



determined that Petitioners were the owners of the UST8 and

therefore were proper parties to narme.

In addition, Petitionera, without question olsners of the

property, may be held llable as an 'other responEible party".

Thi.s Board itself stated in In the uatter of the petition of

Val-]co Park, Ltd., I{e 86-18, that ' , [T]he ult inate responsibi l i ty

for the condition of the land is with the owner. " perhaps even

nore succinctly. this Board held in In !@ l{atter of the petitions

of Arthur Spitzer, Harvey Jack Mul.Ier, Bettina Brendel, Spic &

Span, Inc., S & S Enterprises, E. and Aratex Setrr ices, Inc., We

89-8 ,  tha t :

4 lorg line of State Board ordera have upheld
Regional Board orders holding Landowaers responiible
for cleanup of pollution on their property
regardless of their involvernent in the activitiei
that initially caused the pollution.

The Board went on to say in Spitzer that a landowner is ultimately

responsible for the condition of his progerty, even if he is not

involved in the day-to-day opelationa. If the property owner

knows of a discharge on his property and has sufficient control of

the property to correct it, he should be subject to a cleanup

order under Water Code section 13304. Although this case doea not

directly engage the water Code, the "other responsible party "

phrase in the Statute auggests that the same analysis p€rtain.

B. Petitioners had access to the property and the

Petitioners clai_n that they did not have acces8 to the

property, could not ascertain ita condition without Douglas,s

cooperation and therefore did not have the ability to comply with

the Statute or any other relevant laws. Thls position is belied



by the

that :

te:rns of the lease wherein it iB stated in paragraph 7

Leasee_ agrees that Leaaor and hia agsnts may enter
upon the denised premisea at all reasonable times to
inspect the same, . . . ,  or to nake any changes or
alterations or repairs which Lessor shall consider
necessary for the protection, improvement or
preservation thereof . . .  .

Petitioners had contractual access to the property at any tine but

chose not to exercLae it. lrhie ia further manifeEted by the fact

that !4ark Borsuk, on behalf of petl_tioners r contacted James Bo\r€rE

of Subsurface Consultants it! September, 1982, while Douglas,E

lease was stilt in force, to discuss the posBibility of retaining

Subsurface Consultanta to perform a site investigation on the

subject prop€rty ( Declaration of James p. Bowera in Opposition to

Plaintiff's Application For Rlght to Attach Order and t{otion For

Appointment of Receiver ( Bowers Declaration) attached hereto as

Exhibit 'C"'?). Despite Ur. Boirers opinion that an investigation

ought to be done, Petitioners did nothing until June of 1990

( Bowers Declaration) .

C. Douglas conplied througlrout its tenure on the

propertv with all operative lawe includino the Statute.

Prior to 1984, no environmental laws affecting the

underground storage of gasoline were in effect. Douglas,s

decisions to replace the tno 550 gallon USTS were predicated on

business decisions. Wtren the Statute was enacted, it wag

Petitioners, not Douglas, who refused to cornpolt \rith the law

which required that the owaers of USTS register them. fn spite of

t The declaration of James
action betw€en Petitioners and
Footnote 1.

Bonera was filed as part of
Steven Davis aa di.ecugsed

8

the
in
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Petitioners' inaction, Douglas took it upon it8elf to conport with

the law.

Petition€rs al]ege, with no substantiatl,on whatsoever, that

Douglas did not monitor the tanks. In fact Douglaa did perforn

inventory reconciliationE which is a1I that was required of it

(Leland Douglag Declaration) .

Petitioners aIlege, again on no evidence, that Douglas knew

of unauthorized releases, failed to report unauthorized releages

and failed to take any type of coEective action. In fact, thele

is no evLdence that Douglaa, rras ever aware of any unauthorized

release (See D,ouglaa Declaration) . Not knowing of a releaee, of

course, renders reporting noot. As for as taking corrective

action, t'hen it became aware that the gasoline in one of the tanks

was becoming conta.ninated with rrater, even though inventory

reconciliation indicated that no product was being loat, Douglas

promptly reported the matter to the tank ownere, petitioners.

when Petitioners refused to do anythlng about the aituation,

Douglas, prior to the passage of the Statute, on its own, replaced

the tank.

Petitioners suggest that Douglas failed to close the tank

on termination of its lease, yet petitioners, at that very tj-me,

without coneulting Douglas, nere negotiating with the subsequent

lessee, Davis, to use the tanJ<s and sel l  gasol ine. Clearlyr

Petitioners considered thernselves to be in control ofi i.e., the

owners of, the tanks. Furthermore the tanks were not being

considered abandoned at that time and DougLa8 had no duty to clo6e

them. It was only after Davis declined petitioners, offer of the



uae of the tanks that petitioners attmpted to place

responsibility for the tanks on Douglas.

D. Neither the County nor the State Board are bound by

contractual te:m8 and conditions entered l"nto betr.een the Darties

to the contract .

Petitioners argue that Douglas should be the primary focus

of the County's cleanup order because of a variety of contlactual

terms and conditione in the leaees which alJ.egedly place the

responsibility on Douglas. This Board, however, has consistently

held that it is not appropriate for th€ local agency or the State

Board to inwolve itself in deciding issues of allocation of

responsibility between different partles to a cleanup. In the

l{atter of the Petition of san Dieoo unified port District, wQ gg-

12. In that case, the Board upheld the R€gional. Board,s finding

that the Port District waa prinarily responsible for the cleanup

on property which the Port District argued it merely owrred but waE

not involved in the activities causing the pollution. Similarly,

in In the ltatter of the petition of John Stuart, Eloi-nq BusLness as

Stuart Petroleun, WQ 86-15, the Board disnissed a sublessor,e

argument that the telms of the sublease betneen it and the

aublegsee detea"mj.ned their relatiwe duties regarding a cl€anup:

' [ I ] t  is not the province of this Board to assign
riqhts and duties betneen various third parties
based on their rnutual contractual obtioations.
Those issues must be decided elserrhere.

Petitioners arg"trment that, if Douglas i.a not named, it will hLnder

their future lega1 remediea doee not comport sith the acknowledged

approach of the Board or the Law. As the Board cLearly inplies in

its decieions, petitioners have at their disposal the fulL panoply

10



of legal remedies. It is there they should look for vl-ndication

of thei! position, not to this Board.

I I I .

THE DEcrsroN oF THE coIrNTY To RAI,IE ot{Ly pETrrroNERs As REspoNsrBrJE
PERTTES COUPORTS WTTII BOTH TTTE I,AW A}ID TIIE DECISTONS OF THE STATE

BOA3D; PETITIONERS, PETITION SHOTILD BE DENIED

Petitioner5 cite Exxon, supra, for the propositl-on that

"generally speakj.ng it is appropriate ... to narne aII parties for

ythl-ch there is reasonable evidence of responsibility ... ". In

Exxon, however, the Board elaborated on its finding by stating

that, to name a palty, there must be substantial evidence to

aupport the finding of responsibility and .substantial evidence'

means "credible and reasonable evidence,,. Alameda County

investigated the present situation and found no such credible and

reasonable evidence i indeed, none exists. The tanks which were

rernoved had been on the property and orrned by petition€rs for 30

and 37 years, respectively. Douglas operated the tankE for only 3

and 10 years, tespectively. During thie tilue, there was no

indication of product loss aa evinced by Douglas,s inventory

reconciliation practices. one tank was removed and replaced. with

a larger one Ln l9?5. When the other tank exhibited sigrla of a

potential problen; i.e., when the gasoline in that tank becaEe

contaminated with water, Doug).as renoved and replaced the tank.

There is no suggestion that the tanks that Douglas installed had

failed, As the Board stated in Bxxonl

lwle have not hesitated to uphold the Regional
Board trhen it has named partie! where there is
substantial support in the record. ... The record in
th+q case s imply does not contain the requisLte
ev idence . . .  .

l l



Petitioners cite Stuart, supla, in support of its Exxon argument

and to further suggest that the gueation is not one of preaent

control of the cont.rminated property. The question certainly is

not one of controL, nor is it one of contract or status either;

the queation simply whether or not substantial evidence exists in

the record to name Douglas as a responsible party. The Board has

indeed atated that, under the appropriate circumstances, it is

correct to nane Just a tenant on a cleanup and abatement order -

if such is Justified by the evidence in the case. fn another

ingtance, it nay be Just as correct, as it is here, to nane only a

Iandowner. Each case must be addressed on its own merits. The

facts in the present case simply do not support the ad.dition of

Dougl,as as a primarily responsible party.

CONCLUSION

Alameda County thoroughly investl-gated the

suEounding the contamination on the subJect property and found

substantiaL evidence in aupport of naming petitioners only as the

parties responsibJ.e for the cleanup. petitioners have produced no

credible evidence to support their cLai_m that Douglas ghould be

named as a prfunarily responsible party. The decision of the

County should stand and petitioners, petition should be denied.

Dateds l i larch 25, 19 9l Respectfully submitted,

RANDICK & O'DEA

ie  M.

facts

'-:___z_
Rose

for Respondent

L2

Attorneys
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DECLARATION OF LEI.AND
DOUGI,AS

HARRISON STREET GARAGE. 1432
HARRI SO}I STREET, OAKT,AIID,
CAJ.IFORNIA 946]-2

I, LELAND DOUGLAS|, d€clare that!

1. I am a general partner in Douglas Uotor Senrices and I

have personar knowledge of the matters stated herein and could

competently testify thereto if cal]ed on do so at trial.

2, In I9?2, Douglas purchased the parking buainess in

existence on the subject property from Carl Don Skjolander. The

terms of the sale called for the purchase of the business ( good

wiI1, receivables and sone inventory) only. It lras understood

that al} improvements on the premises wele owned by the

petitioners in this natter, ALVIN BACEARACH AND BARBARA BORSUK

( hereinafter referred to aa "peti t ioners.).



3. Concurrent sl-th the purchase of the business, Douglag

entered into a leaee for the property with the petitioners. Trro

additionar reaEee extending DouglaB's leasehold intere8t to uarch

31. 1988 were subsequently executed (Copies of the leases are

attached to peti t ioner,s peti t ion as Exhibits 'A., , ,8' ,  and , 'C,,) .

4. The leases contain provision regarding Douglas,s

responsibirity for "reakage'. No discussion whatsoever concerning

the meaning of thls teln took placei it was aasuned by Douglas

that this referred to damage due to problens with the aerrage

system, the water pipes and the sprinkler syatem on the prenises.

5. The only environmental issue that waa discussed wag

that concerning the possibility that vehicular accesa to the

garage r*ould be curtailed by governmental action to address air

Pollution problens. paragraph 35 of the first leag€ ( Exhibit "A")

and Paragraph 34 of the aecond lease (Exhibit "8") was the result

of these concerns. No dlscussion at all of the undergrround tanks

took pJ.ace.

6. Frorn 1972 through 1988, Douglas operated a parking

garage on the premises. As a convenience to customers of the

garage, gasoline tdas made available. The amount of gasoline

pumped rdas extremely small, averaging 11000 gallons per month over

the term of the leases.

7, In 1975. it appears that Douglas replaced one of

Petitioners, 550 gallon underground Etorage tanka. Because the

tank to be repLaced belonged to petitionera, Douglaa regueBted

that Petitioners participate financially in the cost of its

replacement. Petitioners refused. Apparently, Douglas thereupon

replaced the tank at DougLaa,s expense.



8. Prior to the replacement of the second 550 gallon tant

in 1982, we had numeroua discueelons with Petitioners regardlng

the fact that water was showj-ng up in the gasoline In that tank aa

indicated by the water-detecting "paste" on the stick used to

meaaure product level in the tank. We asked Petitioners lrhat they

were going to do about it and they said "nothLng". we then asked

if Petitioners would contribute to the coat of replacing tlreir

tank thl-s timei Petitioners finally agreed to contribute about 20t

of the co6t.

9. when the law required that perTlit6 be obtained by the

owners of underground atorage tanls for their urie, Douglaa

Peatitted the tanks to assure compliance erith the lan.

10. Shortly after the laws regarding tanks were enacted,

we dLscussed the requirements for the tanks on the Harriaon Street

property with local officials and were told that, because of the

extremely low throughput, it would not be neceasary to conduct

yearly tank integrity testing ao long aE no inventory

reconciliation discrepancies appeared.

11. To the best of my recollection, at no ti:ne during

Douglas's tenure on the property did inventory control procedures,

which consisted of conparisons of tank stick readj-ngs, meter

readings and saleg figures, indicate that gasoline was being lost

fron any tank,

L2. In 1988. when Douglas's 1ea6e was not renewed, Douglas

voluntarily vacated the property J.eaving the two tanks in place.

There was never any discussion as to whether another tenant was

going to use the tanks. There was never any reference to their

being abandoned. Petitioners newer demanded remowal of the tanks.



l, LELAND DOUGLAS, am a general partner l-n Douglas ltotor

Services and have besn authorized to execute this verification on

its behalf. I declale under penalty of perJury under the laws of

the State of California that the matters stated in thi8

declaration are tme and correct and that thi8 declaration wa6

executed on l[alch 25, 1991, at Oakland California.

Dateds Uarch 25, 19 91

Leland DougIaB
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GREGORY MELKI MATTEOSIAN
ATTORNEY AT LAW
2636  War r i ng  S t ree t ,  No .  202
Berke ley ,  Ca l i f o rn ia  947  04
Te lephone :  ( 415 )  644 -24E0

ALVIN H. BACHARACH and
BARBARA JEAN BORSUK,

Fl I! .. t: D
\MEDA COUNTY

OEc 2 t 1990

ALAMEDA

Attorneys for
STEVEN DAVIS, LEONARD DAVIS and ROBERT L. DAVIS

*T&

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAI,IEDA

P l a i n t i f f s ,

STEVEN DAVIS,  LEONARD DAVIS,
ROBERT L.  DAVIS,  and Does 1 to 25,
i n c l u s i - v e ,

De f  enda nt s Hea r i ng  Da te :  L /  L l / 9L
T ime :  9 :  30  a .  m .
Depar tnen t : l 9

AND RELATED CROSS_ACTIOd

I .  s teven  H .  Dav i s ,  dec la re  as  fo l l ows :

1 .  f  an  one  o f  t he  th . ree  l essees  o f  t he  ga rage  l oca ted  a t

l 42E-1432  Ha r l i son  s t r ee t /A l i ce  S t ree t ,  Oak land  ( ' t he  ga rage ' )  and

an  ind i v idua l l y  named  i l e fendan t  he re in .  The  fac ts  s ta ted  he re in

a re  o f  n ry  pe rsona l  know ledge  and ,  l f  ca l l €d  as  a  w i tness  to  tes t i f y

i n  t h i s  ma t te r ,  I  cou ld  and  wou ld  tes t i f y  conpe ten t l y  t he re to .

On March 5. 198' l  ,  I  nade an of f  er to l l r .  Alv j ,n H.

Case No. 570066\3
No , . . 666290 -3 .

f -

DECLARATION OF STEVEN DAVIS
IN SUPPORT OF I{OTTON FOR
ORDER COMPELLING ANSWERS TO
OUESTIONS AT DEPOSITION

Bacharach  ( 'Bacharach ' )  t o  pu rchase  the  ga rage .  Bacharach  re fused
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ne  on  l {ay  2 ,  1990 .  and  i s  a t tached  he re to  as  Exh ib i t  D  and

inco rpo ra ted  he re in  by  th i s  re fe rence .

10 .  On  Novenber  lO ,  1987 ,  S tephens  sen t  a  so i l  con tamina t i on

d isc losu re  s ta temen t  t o  Bacharach .  Bacha lach  re fused  to  s ign  the

s ta temen t  as  ox ig ina l l y  c l ra f ted .  He  hac l  Buchman  ea i i t  ou t  t he  f i r s t

t h ree  L ines  o f  t he  c l i sc losu re  s ta tenen t .  He  then  s lgnea l  an  ed i ted

ve rs ion  da tec l  Novenber  25 ,  7987 .  Bacharach  had  ed i ted  ou t  t h€

sentence ref  err i .ng to soi l  eontaminat ion clue to underground storage

tanks .  The  ed i tea l  l i nes  o r i g ina l l y  rea t l r  ' ThLs  l e t t e r  i s  t o

con f  i . r u  t ba t  a t  t he  above  p ren i ses  the re  ex i s t s  t he  po ten t i a l  f o r

soi l  contaninat ion due to leakage f lom the exist ing underground

gaso l i ne  s to rage  tanks .  Ada t i t i ona l lY '  . .  . ' .  A t tached  as  Exh ib j ' t

E are true and correct copies of  the above-nent ioned statenentB,

i nco rpo ra ted  he re in  by  th i s  re fe rence .

11 .  I n  o !  abou t  Novenber  o f  1967 ,  I  was  p reaen t  a t  a  nee t l ng

in Buchnan'g of f ices where Bacharach atated that the tanks did not

Ieak. He expJ-aineal  that he r ' tanted the three l ines renoved fron the

d. iEclosure statenent because he fef t  that they coul t l  be construed

as an adnission by hin that the tanks had leaked in the past or

were current ly leaking.

the gas pumpe and provi t le a service to the parkers.  I  stated that

I  l ranted to have nothing to do with punping gas as I  had been tolc l

by my j ,nsurance agent at  State Farn that I  could not get coverage

fo r  punp ing  gas .  I  pe rsona l l y  was  a f ra i c l  o f  t he  r i sk  o f  f i r e  f rom

the gas punps. f  rnade i t  very c lear to Buchdan and Bacharach that

I  had  no  i n ten t i on  o f  pump ing  gas ,  wash ing  ca rs ,  ox  do i ' nq  any th ing

other than parking cars.  During the tern of  the lease to this

date, nei ther I  nor my attendants have ever operated the punPs.
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12. In the in i t ia l  i l raf t  of  the lease, Bacharach and ldark

Borsuk includei l  a provi .s ion nraking De responEibl€ for any eoiL

con tan ina t i on  c lean -up .  I  r e fused  to  s ign  th i s  d ra f t  o f  t he  l ease ,

I  asked Bacharach l 'hy thiB claus6 ! 'as inserted 1f  the tanks had not

leaked and were not leaking and the soi l  r ras not contaninated. He

responded that they had not leaked and were not noi t  leaking and

that the soi l  sras not contaninateal ,  but that nobody could predict

i r ha t  n igh t  occu r  p rospec t i ve l y  ove r  t he  nex t  f i f t een  yea r8 .  s ince

the lease rras to be for f i f teen years and since i t  nas to contain

a  r i gh t  o f  f i r s t  re fusa l  t o  pu rchase ,  Bacharach  fe l t  t ba t  I  shou ld

sha re  i n  some o f  t he  respons j ,b i l i t y  f o r  p rospec t i ve  r i sk .

13 .  I  a l so  ques t i ooed  the  ' as  i s '  c l ause  o f  t he  l easo  i n

conjunct ion with the repair  anal  naintenance provis ions, ancl  in fact

sugges ted  rev i s ions  to  i t .  Buchman  exp la ined  tha t  I  was  n i s read ing

the lease and that ny concernE lrere unwaxranted. He said that I

was obviously not responsible for rehabl l i tat ing or rebui ld ing the

garage. He saj .al  that th is was a stanalaral  c lause for a t r ip le net

Iease, I  was just  responsible for repair ing and oaintaining nornal

9'ear and tear.

14 .  On  Apr i l  24 ,  1990 ,  I  u re t  w i th  Lee  Doug las  a t  hLs  ga rage

locatecl  on webster Street.  Lee Douglas $tas the tenant of  t t le

garage imnediately pr ior to ny tenancy. I  took notes of  our

mee t ing .  A f te r  t he  nee t i ng ,  Lee  Doug las  i n i t i . a led  ny  no tes .

Mr.  Douglas stated that the underground storage tanks l rere there

p r io r  t o  t he  i ncep t i on  o f  h i s  l ease  i n  1974 .  He  s ta ted  tha t  he

never perforned any naintenance on the underground storage tanks.

Mr.  Douglas said that several  nonths pr ior to the expirEt ion ot  hia

Iease ,  he  had  l unch  a t  R ipo l i ' s  res tau ran t  w i th  Bacharach  and  Mark .
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Borsuk, t le saic l  he told Bacharach and l {ark Borsuk at  that lunqh

tha t  a t  l eas t  one  tank  e taa  l eak ing .  Dur ing  l unch ,  he  a leo  sa i t l  he

tolc l  them that they had a report inq and reqistrat ion obl iqat ion

reqalding the unused or abandoned tanks. ur.  Douglas tolal  no that

ove r  t he  yea rs ,  he  had  seve ra l  conve rsa t i ona  $ i t h  Sacharach

Eegarding tank leqleqe, and that in fact ,  at  leaEt one tank had

been repaired or replaced. However,  they had t leterninecl  that at

Ieast one tank l ras st i l l  leaking because there r 'as sater in the

ga8. They only uset l  one tank b€cause their  custoners only neealed

one type of gas. The other tank had not been used for several

Yea rs .

15, At the end of our neet ing, l . { r .  Douglas gave De a not ice

erhich he had received froD the Alaneda courty HeaIth Services. The

not ice, which Mr.  Dougfas saial  uoulal  autonat ical ly have been nai led

to Mr.  Bacharaeh, al iscussed a property ot tner 's dut ies and

responsibi l i t ies respect ing abandonecl  undergrounal storage tanks.

I t  a l so  a l i scussed  pena l t i es  fo r  nonconp l i ance .  I  had  neve !  s€en

th i s  no t i ce  be fo re .

16. On Uay l ,  1990, Greg l , lat teosian and I  went to Alaneda

County Health Services Agency (  "ACHSA') to detexnine r ' rhat

infornat ion was aval lable on the underground storage tank6 at the

galage. l9e learned that no tanks haal ever been registered as

abandoned. ACH5A had no infornat ion that any soi l  or water c lean

up had ever been undertaken at the garage. There $tas no recort l

t ha t  any  tanks  had  eve r  been  repa i red  o r  rep laced .

17 .  On  May  2 ,  1990 ,  Greg . l l a t t eos ian  and  I  wen t  t o  the  Bay

Area water Qual i ty control  Board. Thetz arso had no records of  any

tanks ,  so i !  r emed ia t i on  o r  c lean  up ,  o r  t ank  repa i r  a t  t he  ga rage .

7 .
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I ,  Janes  9 '  Bo t re l s '  i l ec l ' a re  as  fo l l ose :

l .  I  aD  Pre6 rd€n t  o f  Subsu r face  con6u l tan t6 '  I nc '  t  nak€

tbi '  drecrarat lo '  of  ny o, ,n knovredge, ancr i f  carred as a s ' tne6o r

couldl  teEt l fy coBPetent ly to th€ lat ter6 8t l ted bereln '

2,  I  aD a !€glster6dt Clvi l  EtrgineEt andl  a legistered

geotect ln lca:.  enginoer,  for tbe Str t€ of  Caf i lornla '  I  bav€ been

Pres ld len t  o f  Sub6u l face  Coneu l tan ts '  IDc ' '  s l nce  1963 '  I  have  had

extenslve exPerience ln evaluat lng eoi l  and groundvater

contal t inat ion Droble$s'  A copy of ny current !eEune'  at tached

here to  a5  Exh lb i t  A .  coDta ins  a  t rue  i t esc r l p t i on  o f  uy  p ro f  ess  j ' ona r

gua l i f i ca t i ons  and l  exPe l i ence  '

l \ ! c r . t l  a a t
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I \ i

3, on Eeptslb€r 3, l9!7, t t€celvsd r t€I€DboDe call t!o'

t |r .  xarh Borruk of thrl  Borrut, tDc., rcquctt lng tbat r groDo-rl  bc

'ub ! i t t ca to lDvc l t lgAtc !€v . r r luadcrgroun l lEaro l lnc t to r rgc t 'ADk!

that €xlstedl oD grogelty !t 1{32 Harr$oD StEost 1B OrhllDd'

Cll l foraie. Xr. 8os.uk inaicrtad thrt b'  vr '  r 'p!" 'Et ino t lr '

oHncr o! tbc Dropcrtv, llr. Alvh Bacbarleb '

{ .

tbls leetlag, re l t lecuisedl i letat le

brlef lDrPrct lon of tbe bui lding
to lnsD,ect tbe ProP€rtY. Durlag

of the tln](s andl cooductsal r

basenent of the Etlucture

undergroundt storage tank.

beneath th€ baseuent f loor

bu i la l lng ,  ad l  j  ac  en t  to  l l i ce

on the baseDent rral l  of the

occupylng tb€ Drog€rtY.

5, Durlng the in6PectloD, llt ' Borcuh lD'tlcatcd that ! taDk

had been reaovecl previouely aD'l re9lac€d eltb a Den tank' The talrk

l 'as situated b€neath the Harricon Str€et 3idcel lk '  t{r '  Borcuk

lndicateal that th€ tank that ea8 lerovedt bad been observed to b€

I€ak ing  .

6. Durlng the insPection, I  ' l iscov€red giping in the

suggesting th€ D!€€ence of anoth€!

The taak wao su8P€ct€d to be ]ocated

slab in the southwest corn€! of the

tank, SlEl lar Stains nere obrcrvet l

Black  o i lY  s ta ins  $e !e  no ted

oear the fuel PiPing for tbe

on thc  f loor  ln  thc  a !e ! '  I t

i8 ny oPlnion that thts tank rePreE€nts a PoEribl€ 3ourc€ of 6oi1

andl groundrater contanination' f  recoaaendled to t{r '  Botsuk that a

test boring be dtr l l led in the alea to cbeck for lndications of tank

leakage. The proposal to Bacharach containei l  the 6arne

recoBnenclat ion .

s t !ee t .

bui ldl iag
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leaklqe op tbe DronertY. tt eag lubllttod to t{t ' Alvln Blehlraeh

on s.DtcDbel 23, 1907-'  tbc coct of the lavcstlgrt ion wa' c' t iart 'd

to bG 6a,950. A truc aud cotrcct copy of t l la proporal ao6

rclcctcd rtcordr fron Subrurface Coarult lDts'  Iac' t i lcr l ! '

r t tacbGd b.rGto r!  Exb! 'blt  E.

6. Sub!!5frc. consultaut ' ,  fnc '  P! '  D'v'r  r ' t !1nodl by l lvin

Bacharuch to cooduct tbs atq{v '

9. on or arouDdt June 21, 1990, I  l 'ceived r Et froD

7.

dlinq of FitzEeratqr-rlDDe.ll! ll-Ur'l!:Is

consult lnq servlces reEardlng undlergroundl fuel l torage

to Provid€

tanls at tbe

Stra€t in
Halr l .Eon garag€ PtoDerty locat€d at l {32 H

oak land,  ca l l fo rn l r .

10 .  On  Ju lY  21 ,

l nsp€c t  t he  P roPer t y .

f ac i l i t i e s  i nd l ca t i ng

an  au tonob i l e  se rv i ce

fue l  e to rage  tank8 ,  t

au to  c lean ing  a reas .

r sEoc ia ted  tanka  and

Exh tb i , t  C .

l l .  Dur ing  th6  Ju ly  2 t ,  1990 '  i nsgec t ion '

cover8 to tvo underground fuel tanks locatedl under

f lont of the HarriEon st leet eDtrance' I  not€' l

con ta inea l  fue t re  vh ich  I  Judged to  bc  grso l ine '

12 .  On Ju ly  24 ,  1990 ,  I  sas  re ta ined  to  conduc t  so i l  9as

vapor  and a i r  qua l i t y  s tud ies  u6 ing  an  organ ic  vaPor  Deter  (Ov l ' l )  '

1990, I  Bet nith t{t .  Redldt lng !t  the site to

During the inspection I obaerved numerou€

tba t  the  bu l ld ing  bad Brev lous ly  beeD ueed as

andl rePalr frci l i ty- I  observed undlerground

fue l  punp ing  fac i l i t y ,  byd t rau l l c  bo ls t6 '  and

I  Echeoat ic  d l lagran  o f  the  s l te  and the

auto  rePa i r  f  ! c i l l ' t i €6  a r€  a t tached her€ to  as

I r€noved the

th€ siclenaf k in

tha t  the  tanks

,  ?1 t  90



PROOP OF SER\iIICB

I,  Christ ine O'Br ien, declare:

That I am a citizen of the United States and am ernployed in

the City of OakLand, County of Alameda, State of Californiai I an

over the age of eighteen years and not a party to the within

entitled actioni my business addresa ls 1800 Harrison Street, Suite

17?1 ,  Oak land ,  Ca l i f o rn ia  94512  .

On Uarch 25, 799L, I served the followings

RESPONSE OF DOUGLAS I,TOTOR SERVICES IN OPPOSITION TO
PETITION' POINTS AND AUTHORITIES AIiID DECLARATION OF
I.,EI,AND DOUGI,AS

on each of the parties to the nithin action by placing a copy

thereof enclosed in a sealed envelope and nailed by the Unj.ted

States Postal Service addressed as follows:

see attached 1i6t .

I certify or decLare under penalty of perjury that the

foregoing is true and correct. Executed on !{arch 25, l99l at

Oakland, Cali fornia,
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itonathan S. Leo, Esq.
Hellen, thiman, Iifhite & I{cAuLlffe
333 Bueh Street
san Franciaco, cA 94104-28?8

State water Resourcea Control Board
Paul R. Bonderson BuildLng
901 P Street
P .O.  Box  100
sacramento, cA 9 5812-0100
Attn: Theodore Cobb

PauI H. Snith
Alameda County Health Care Services Agency
Department of Environnental Health
80 Swan way, Room 200
Oakland, C.l  94521

Ir{ark fhomson, Esq.
Deputy District Attorney
Office of Alameda County

Distlict Attorney
7677 Oalqlort Street, Suite 400
Oakland, C.u 9462L

Steven R. Ritchie, Executive Officer
California negional Yfater Qlual ity

Control Board, San franciEco Bay Region
1800 Harrison Street, No. 700
Oakland, CA 94612


