ALAMEDA COUNTY ol
HEALTH CARE SERVICES '
AGENCY
DAVID J. KEARS, Agency Director _
November 27, 2001 ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
1131 Harbor Bay Parkway, Suite 250
STID 4903 - Alameda, CA 94502-6577
(510) 567-6700
Mr. K. C. Ma FAX (510) 337-9335
C/O John Kao, Attorney

650 California Street, 29
San Francisco, CA 94108
(415)-392-5600
2u?
RE: Property at 2744 Broadway, Oakland, CA 94612 _

Dear Mr. K. C. Ma:

I have attemnpted to inform you of your legal obligations regarding the above referenced site in the past.

As you are aware, several underground storage tanks {(USTs) have been removed in the past from the above
referenced site and contaminants were detected in Soil around former tank pits. There were TPH, BTEX,
Total Petroleum Hydrocarbon, Benzene, Toluene, Ethyl Benzene, and Xylenes among the constituents.

Mr. John N. Alt of Epigene International Consulting Geologists, your former consultant, submitted a report
dated May 7, 1995, where he proposed a plan for the required subsurface investigation subseguent to the
USTs removal. '

According to our records, you have not implemented the above workplan nor have you responded to.
comrespondences from this office. This office has so far sent you two “Notices of Violations™ due to lack of
compliance with the mandated clean up requirements.

However, I discussed the above issue with John Kao, your Attomey, and provided him with some
information as to how to bring this site into compliance with Title 23 California Cede of Regulations.

This is a formal request for technical reports pursuant to Title 23, CCR, Section 2722(c).

You must submit a work plan to proceed further with the mandated clean up requirement within 3¢
days or by December 27, 2001.

Should you have any questions, please do not hesitate to call me at (510)-567-6876.

Sincerely,
Y

Amir K. Gholami, REHS
Hazardous Materials Specialist

C: Mr. John N. Alt, Epigene International Consulting Geologists, 38750 Paseo Padre
Parkway, Suite A-11, Fremont, CA 94536
files




ALAMEDA COUNTY . .
HEALTH CARE SERVICES
AGENCY
DAVID J. KEARS, Agency Director
May 24, 2001 ENVIBONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
’ 1131 Harbor Bay Parkway, Suite 250
STID 4903 Alamada, CA 94502-6577
(510) 567-6700
Mr. K. C. Ma FAX (510) 337-9335
C/0O John Kao, Attomey

650 California Street, 29™
San Francisco, CA 94108

RE: 2417 Broadway, Qakland, CA 94612
Dear Mr. K. C. Ma:

As you are aware, several underground storage tanks (USTs) were removed earlier from
the above referenced site. Some contaminants were detected in Soil around former tank
pits. The contaminants included TPH, BTEX, Total Petroleum Hydrocarbon,
Benzene, Toluene, Ethyl Benzene, and Xylenes respectively. Subsequent to the USTs
removal, your consultant, Mr. John N. Alt of Epigene International Consulting Geologists
submitted a report dated May 7, 1995, where he proposed a plan for the required
subsurface investigation. However, our record indicates that you have not implemented
nor responded to this office in spite of having formerly received two Notices of
Violations from this office due to lack of compliance with the mandated clean up
requirements.

Please be advised that this is a formal request for technical reports pursuant to Title
23, CCR, Section 2722(c).

Please submit a work plan to proceed further with the mandated clean up
requirement by June 24, 2001,

if you have any questions, please'call me at (510)-567-6876.

Sincerely,

W

Amir K. Gholami, REHS
Hazardous Materials Specialist

C: Mr. John N. Alt, Epigene International Consulting Geologists, 38750 Paseo Padre
Parkway, Suite A-11, Fremont, CA 94536
files




" ALAMEDA COUNTY ®
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Dirsctar

ENVIRONMENTAL HEALTH SERVICES
October 25, 1999 ENVIRONMENTAL PROTECTION

1131 Harbor Bay Parkway, Suite 250

Alameda, CA 94502-6577

(510) 567-6700
STID 4503

Mr. K. C. Ma

C/0 John Kao, Attorney

650 California Street, 29
San Francisco, CA 94108

RE: Property at 2417 Broadway, Oakland, CA 94612

LANDOWNER NOTIFICATION AND PARTICIPATION REQUIREMENTS

Dear Mr. K. C. Ma:

This letter is to inform you of new legislative requirements
pertaining to cleanup and closure of sites where an unauthorized
release of hazardous substance, including petroleum, has occurred
from an underground storage tank (UST). Section 25297.15(a) of
Ch. 6.7 of the Health & Safety Code requires the primary or
active responsible party to notify all current record owners of
fee title to the site of: 1) a site cleanup proposal, 2) a site
closure propesal, 3) a local agency intention to make a
determination that no further action is required, and 4) a local
agency intention to issue a closure letter. Section 25297.15(b)
requires the local agency to take all reasonable steps to
accommodate responsible landowners’ part1c1patlon in the cleanup
or site closure process and to consider thelr 1nput and
recommendatlons.

For purposes of implementing these sections, you have been
identified as the primary or active responsible party. Please
provide to this agency, within twenty (20} calendar days of
receipt of this notice, a complete mailing list of all current
record owners of fee title to the site. You may use the enclosed
“list of landowners” form (sample letter 2) as a template to
comply with this requirement. If the list of current record
owners of fee title to the site changes, you must notify the
local agency of the change within 20 calendar days from when you
are notified of the change.

If you are the sole landowner, please indicate that on the
landowner list form. The following notice requirements do not

apply to responsible parties who are the sole landowner for the
site.




LANDOWNER NOTIFICATION

Re: 2417 Broadway, Oakland
October 25, 1999

Page 2 of 2

In accordance with Section 25297.15(a) of Ch. 6.7 of the Health &
Safety Code, you must certify to the local agency that all
current record owners of fee title to the site have been informed
of the proposed action before the local agency may do any of the
following:

1) consider a cleanup proposal (corrective action plan)
2} consider a site closure proposal
3) make a determination that no further action is required

4) issue a closure letter

You may use the enclosed “notice of proposed action” form {sample
letter 3) as a template to comply with this requirement. Before
approving a cleanup proposal or site closure proposal,
determining that no further action is required, or issuing a
closure letter, the local agency will take all reasonable steps
necessary to accommodate responsible landowner participation in
the cleanup and site closure process and will consider all input
and recommendations from any responsible landowner.

Please call me at (510) 567-6876 if you have any gquestions about
the content of this letter.

Sincerely,

vé%ir K. Gholami, REHS
Hazardous Materials Specialist

cc: Chuck Headlee, RWQCB

Attachments: Sample letter 2 and Sample letter 3, which must be
filled out by the Responsible Party and mailed to
Alameda County.




Alameda County Health care Services Agency
Environmental Health Services

1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577

“List of Landowners” form
(Sample Letter 2)

SUBJECT: CERTIFIED LIST OF RECORD FEE TITLE OWNERS FOR ( Site
name and address)

( to be filled in by the primary responsible party and mailed to
Alameda County)

(Note: Fill out item 1 if there are multiple site landowners. If
you are the sole. site landowner, skip item 1 and fill out item 2)

1. In accordance with section 25297.15(a) of Chapter 6.7 of
the Health & Safety Code, I, (name of primary responsible
party), certify that the following is a complete list of
current record fee title owners and their mailing addresses
for the above site:

2. In accordance with section 25297.15(a) of Chapter 6.7 of
the Health & Safety Code, I, (name of primary responsible
party}, certify that I am the sole landowner for the above
site.

Sincerely,

Signature of primary responsible party

Name of primary responsible party




Alamada County Health care Services Agency
Environmental Health Services
1131 Harbkeor Bay Parkway, Suite 250
Alameda, CA 94502-6577

“Notice of Proposed Action” form
(Sample Letter 3)

SUBJECT: NOTICE OF PROPOSED ACTION SUBMITTED TO LOCAL AGENCY FOR
{site name and address)

{to be filled in by the primary responsible party and mailed to
Alameda county) '

In accordance with section 25297,15(a) of Chapter 6.7 of the
Health & Safety Code, I, (name of primary responsible party),
certify that I have notified all responsible landowners of the
enclesed proposed action. Check space for applicable proposed
action(s): :

cleanup proposal (corrective action plan)
site closure proposal

local agency intention to make a determination that no
further action is required

local agency intention to issue a closure letter
Sincerely,

Signature of primary responsible party

Name of primary responsible party

cc: Names and addresses of all record fee title owners




ALAMEDA COUNTY
HEALTH CARE SERVICES
AGENCY
DAVID J. KEARS, Agency Director ,
May 28, T999 - ENVIRONMENTAL HEALTH SERVICES
] 1131 Harbor Bay Parkway, Suvite 250
STID 4903 ' Alameda, CA $4502-6577
(510) 567-6700
. (510) 337-9335 (FAX)
K. C., Ma ) .

¢/o John Kao, attorney
650 California St., 29 Floor
San Francisco, CA 94108

RE: 2417 Broadway, QOakland, CA 94612

LANDOWNER NOTIFICATION AND PARTICIPATION REQU]REMENTS'
Dear Mr, Ma: |

This letter is to inform you of new legislative requirements pertaining to cleanup and
closure of sites where an unauthorized release of hazardous substance, including
petroleum, has occurred from an underground storage tank (UST). Section 25297.15(a)
of Ch. 6.7 of the Health & Safety Code requires the primary or active responsible party to
notify all current record owners of fee title to the site of: 1) a site cleanup proposal, 2) a
site closure proposal, 3) a local agency intention to make a determination that no further
action is required, and 4) a local agency intention to issue a closure letter. Section
25297.15(b) requires the local agency to take all reasonable steps to accommodate
responsible landowners’ participation in the cleanup or site closure process and to
consider their input and recommendations.

For purposes of implementing these sections, you have been identified as the primary or
active responsible party. Please provide to this agency, within twenty (20) calendar days
of receipt of this notice, a complete mailing list of all current record owners of fee title to
the site. You may use the enclosed “list of landowners” form (sample letter 2) as a
template to comply with this requirement. If the list of current record owners of fee title
to the site changes, you must notify the local agency of the change within 20 calendar -
days from when you are notified of the change.

If you are the sole landowner, please indicate that on the landowner list form. The
following notice requirements do not apply to responsible parties who are the sole
landowner for the site.

In accordance with Section 25297.15(a) of Ch. 6.7 of the Health & Safety Code, you
must certify to the local agency that all current record owners of fee title to the site have
been informed of the proposed action before the local agency may do any of the
following; : :

LANDOWNER NOTIFICATION

.
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Typical Application Assembly
Installation schematic typical; exact dimensions will vary with tank conﬁgmatlon
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OPW 6150 (4000} Y

* from inside wall of tank 10 bottom of upper tube OPW 61SOR (4000}
Ordering Specifications and Dimensions
Product/Suffix Description A-Upper Tube B-Lower Tuhe  (-Overall Max.Tank  Max. Nominal Mox. Adual  [hs. kg.

Number Length Length Length Riser Length  Tank Dia. Tank Dia.

m m n om i m i m inm inm

6150-3000 3" two-point 60" 1.5 83 21 1554 40 534" 14 9" 25 108" 27 13 &
6150-1000 Grooved tube 60" 1.5 B 21 154%" 39 534" 14 96" 24 107" 27 17 8
6150-100( (ARB, Groovedtube 60" 1.5 8T 21 154% 39 14 " 24 W07 27 17 8
6150-4000 4" two-point 60" 1.5 83" 21 154%" 39 534" 14 9" 24 W07 27 16 7
6150-4010 4"twn pomi 120" 31102 26 2335 59 M3W 29 1200 31 1% 32 51
ﬁlSﬂM-ﬁﬂ“ 120" 37 102 1 59  N3x" 2 . ¥
6150-412¢* CARB 4, two-poimt 120" 3.1 102" 26 233%° 59 113% 29 120° 3 126" 32 B 1
6150C-4001 Cooxiol 60" 15 83" 21 1M4%" 39 534 14 9" 24 107" 27 16 7
61500-4011 {oaxial 120° 31 102" 26  233%° 59 13% 29 120° 31 126 32 75 11
6150P-4002 (ARB, pop. conxiol 60" 1.5 83" 21 154%° 39  53%" 14 9" 24 NI 27 W 9
6150P-4012 CARS, pop. cooxil 108" 27 107 2.6 20%° 56 1014 24 120" 1) 126" 321 27 12
61500M-4000*  Coaxicl, methanal 120" 331 107 2.6 233% 59 1134 3290 1200 31 126" 32 25 1
6150-48YT Yalve only, na tubes supplied
0150C4BYT _ Coaxial, valve only, no tubes suppfied 6 3
61508-4000**  Remote 72 1.8 83" 21 le6n" 4.2 63 17 % 24 107 27 19 9
6150RM-4000*** Remote, methanol 72" 18 107" 24 185%° 47 654" 17 120" 31 126" 37 19 9

*For use with M85 & M100 methanol fuels **Remote fill opplications  **Remote fill, methanol

oot ] -
4—'-*—2—-"'
=
I




Re: 2417 Broadway, Oakland, CA 94612

May 28, 1999
. Page2 of 2

1) consider a cleanup proposal (corvective action plan)

2) consider a site closure proposal

3) make a detenninatibn that no further action is required

4) issue a closure letter

d “notice of proposed action” form (sample letter 3} as a
template to comply with this requirement. Before approving a cleanup proposal or site
closure proposal, determining that no further action is required, or issuing a closure letter,
the local agency will take all reasonable steps necessary 10 accommodate responsible
landowner participation in the cleanup and site closure process and will consider all input
and recommendations from any responsible landowner.

You may use the enclose

Please call Amir Gholami at (510) 567-6876 should you have any questions about the
content of this letter, - .

Sincerely, ' o

Thomas Peacock, Manager
Environmental Protection Division

Attachments . : .

¢ Chuck Headles, RWQCB




OPW 1-2710 0 5%

The OPW 1-2100 Spill Container Seties represents the new standard for spill
containment technology, today and into the 21st century. This series is designed to
prevent products from entering the soil near the fill or vapor connection on under-
ground storage tanks during normal tank filling operation or in the event of tank
overfill. The OPW 1-2100 spill container catches this spillage and helps prevent
soil contamination and groundwater pollution.

OPW 1-2100 Series
Thread-On Spill
Containers feature:

# Pull-to-Open Drain Valve - Allows
high speed drainage of excess prod-
uct into the tank. Designed with a
convenient self-cleaning seal and
removable screen for easier compo-
nent cleaning.

# Capacity - Available in a true
5-gallon capacity and an all-new
15-gallon capacity.

# Newly Designed Cover - Available
in either cast aluminum or cast iron,
this new design incorporates a seal
in the cover to help prevent water
from entering the spill container.

# Fuel Compatibility - Designed to
accommodate the fuels of the future,
including methanol, ethanol and
fuels with MTBE additives.

4 Easy Installation - Reduces job-site
time and installation costs. Simply
cut to length and thread a 4” riser
pipe. The OFW 1-2100 screws _ ' L
directly onto the riser. No external 0PN 115, V5-Gollon
connections to make, adjust the final C
grade height and support the unit
with backfill.

& New and Improved Mounting
Ring - This new design offers better
protection against snow plows and
provides for easier concrete sloping.

# Highway 20 Rated (H20) - All
OPW spill containers and manholes
are Highway 20 rated.

+ CARB Certified

O P W/

“SPILL CoONTAL

Telephons: {513) §70-3219 « [B00) 422-2525 » Fax: (513) 870-9186 « (800} 421-3297
A TOVER R GURCES COMPAMY 1992 DPW Fugling Componants + P.0, Bex 405003+ Cincnnet, GH 45240-5003  Printed in USA » TEZET0 + 3/94




ALAMEDA COUNTY " -
HEALTH CARE SERVICES ' 0)
‘ AGENCY =
DAVID J. KEARS, agency Director ,
\ ENVIRONMENTAL HEALTH SERVICES'
May 28, 1999 : 1131 Harbor Bay Parkway, Suite 250
Alameda, CA 84502-6577
(510) 567-8700
STID 4903 : {510) 337-9335 (FAX)
X. C. Ma

¢/o John Kao, attorney 7 .
650 California St., 29 Floor ‘ .
san Francisco, CA 94108

re: 2417 Broadway, Oakland, CA 94612

_ 'SECOND NOTICE OF VIOLATION.
Dear K. C. Ma:

This office has not received any correspondence or communication
concerning the contamination at the above site subsequent to a
letter from this office, dated November 7, 1996. Although you had
a workplan submitted that was approved by this office prior to
that date, it was not implemented. A new workplan must be
submitted as this one is over a year old.

You are in violation of Section 25298(a) (5) of CH&SC, Divisgion
20, Chapter 6.7, failure to investigate a leak from an
underground tank system and to take appropriate corrective or
remedial actions.

You are directed to submit, within 30 days, a new workplan for
soil and groundwater investigation at the above site.

vYou were told of this violation in a nitice dated 17 June, 1998
and you did not respond.

Please call Amir Gholami of this office with any questions at
{510} 567-6876.

T e

omas F. Peacock, Manager
Environmental Protection Division

c: Bob Chambers, Alameda County District Attorney’'s Office
Dick Pantages, Chief - £iles
LeRoy Griffin, City of Oakland Hazardous Material Division




ALAMEDA COUNTY . .
HEALTH CARE SERVICES D

AGENCY 2

DAVID J. KEARS, Agency Director ‘1

Mays 28, 199%5

ENVIRONMENTAL HEALTH SERVICES

STID 4903 1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577
¥. . Ma (510) 567-6700

c/o John Kao, attorney (510) 337-9335 (FAX}

650 California St., 29 Floor
San Francisco, CA 94108

re: 2417 Broadway, Oakland, CA 94612

SECOND NOTICE OF VIOLATION
Dear K. C. Ma:

This office has not received any correspondence or communication
concerning the contamination at the above site subsequent to a
letter from this office, dated November 7, 1996. Although you had
a workplan submitted that was approved by this office prior to
that date, it was not implemented. A new workplan must be
submitted as this one is over a year old.

vou are in violation of Section 25298(a) (5) of CH&SC, Division
20, Chapter 6.7, failure to investigate a leak from an
underground tank system and to take appropriate corrective or
remedial actions.

You are directed to submit, within 30 days, a new workplan for
soil and groundwater investigation at the above site.

vou were told of this violation in a nitice dated 17 June, 1998
and you did not respond.

Please call Amir Gholami of this office with any questions at
{(510) 567-6876.

Sincerely,

Thomas F. Peacock, Manager
Environmental Protection Division

C: Bob Chambers, Alameda County District Attorney’s Office
Dick Pantagesg, Chief - files
LeRoy Griffin, City of Oakland Hazardous Material Division




ALAMEDA COUNTY .
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

17 June, 1998

ENVIRONMENTAL HEALTH SERVICES
1131 Harbor Bay Parkway, Suite 250

STID 4903 Alameda, CA 94502-6577
(510} 567-6700
K. ¢, Ma (510) 337-9335 (FAX)

c/o John Kao, attorney
650 California S8t., 29" Floor
gan Francisco, CA 94108

re: 2417 Broadway, Oakland, CA 94612

NOTICE OF VICLATION
Dear K. C. Ma:

This office has not received any correspondence or communication
concerning the contamination at the above site subsequent to a
letter from this office, dated November 7, 1996. Although you had
a workplan submitted that was approved by this office prior to
that date, it was not implemented. A new workplan must be
submitted as this one is over a year old.

You are in violation of Section 25298{a) {5) of CH&SC, Division
20, Chapter 6.7, failure to investigate a leak from an
underground tank system and to take appropriate corrective or
remedial actions.

You are directed to submit, within 30 days, a new workplan for
soil and groundwater investigation at the above site.

Please call this office with any questions at (510) 567-6782.

Sincerely, r\\ z/({;%
Q\q,lw‘? F N\—Eered

Thomas F. Peacock, Manager
Environmental Protection Division

C: Bob Chambers, Alameda County District Attorney's Office
Dick Pantages, Chief - files
LeRoy Griffin, City of Oakland Hazardous Material Division




ALAMEDA COUNTY @ @
HEALTH CARE SERVICES
AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES

‘ ENVIRONMENTAL PROTECTION
November 7, 1996 1131 Harbor Bay Parkway, #250
STID 4903 Alameda, CA 94502-6577

page 1 of 2 {510) 567-6700 FAX (510) 337-9335
K.C.Ma

¢/o John Kao, attorney
650 California ST., 29th Floor
San Francisco. CA 94108

re:  Former Chrysler Dealership, 2417 Broadway, Oakland CA 94612
Dear Mr. K.C. Ma,

I have not received any correspondence or phone calls from you or your consultant, since my last
letter, dated 8/7/95, in which I conditionally approved the 5/7/95 workplan prepared by Epigene
International for three soil borings and three monitoring wells, for a total of six borings. I phoned
John Alt of Epigene on 10/15/96 to check on the status of the workplan. He indicated that he did
not implement the workplan.

Please be advised that "no person shall close an underground tank system unless that
person . . . demonstrates to the appropriate agency . . . that the site has been investigated to
determine if there are any present, or were past releases, and if so, that appropriate
corrective or remedial actions have been taken," as per Section 25298 (c) (4) of the
California Health & Safety Code, (CH&SC) Division 20, Chapter 6.7. Further, "any
operator of an underground tank system shall be liable for a civil penalty of not less than
five hundred dollars ($500) or more than five thousand dollars ($5,000) for each
underground storage tank for each day of violation for. , .failure to properly close an

underground tank system," as per Section 25299 (a) (5) of CH&SC, Division 20, Chapter
6.7.

You are required to implement the workplan within 30 days, or by December 7, 1996. In
order to do this, you will need to sign a contract with your environmental consultant.
Please submit a copy of the signed contract to this office within 15 days, or by November
22, 1996, Please notify me at least 3 business days prior to the field work. If these
requirements are not met, the next letter from this office will be a Notice of Yiolation,
which will impede your collection of funds from the State Water Resources Control Board’s
UST Clean Up Fund.




November 7, 1996
STID 4903

page 2 of 2

K.C. Ma

¢/o John Kao, attorney

I believe our mutual goal is the closure of this case, at which point a closure letter will be issued
from this office, and signed by the Director of this Department. As you probably know, the
closure letter is usually paramount in importance when doing a property transfer or refinancing a

property loan.

Until the above requirements are met, this case remains open. If you have questions, you may
contact me at 510-567-6700, ext 6761.

Sincerely,

798

ifer Eberle
ardous Materials Specialist

ccC: John Alt, Epigene International, 38750 Paseo Padre Pky, suite A-11, Fremont CA 94536
Bob Chambers, Alameda County District Attorney’s Office of Environmental and

Consumer Protection
I. Eberleffile

je.4903-C




ALAMEDA COUNTY g o o0
HEALTH CARE SERVICE
AGENCY
'DAVID J. KEARS, Agency Director RAFAT A. SHAHID, PIRECTOR
' DEPARTMENT OF ENVIRONMENTAL HEALTH
g,‘rlgu st 7, 1995 State Water Resources Control Board
1D 4903 Division of Clean Water Programs
UST Local Oversight Program
K.C. Ma 1131 Harbor Bay Parkway
Alameda, CA 94502-6577
c¢/o John Kao, attorney '
) (510} 567-6700
650 California ST., 29th Floor
San Francisco CA 94108

re: Former Chrysler Dealership, 2417 Broadway, Oakland CA 94612

Dear Mr. K.C. Ma,

On 8/2/95, we received the “Proposed Workplan for Subsurface Investigation of Potential Soil
and Groundwater Contamination for Site Located at 2417 Broadway, Oakland,” prepared by
Epigene International, dated 5/7/95. This workplan involves the installation of three soil borings
and three monitoring wells, for a total of six borings. This workplan is acceptable on the
following conditions:

-1 There is no need to analyze for LUFT Metals, semi-VOCs (by 8270), or total lead. The
Total Oil and Grease should be done either by method 418.1 with silica gel cleanup, or by
mthod 5520.

2) At least one soil sample from each of the six borings should be collected and analyzed
from the capillary fringe. .

3) A minimum of 72 hours should elapse between well construction and development, as per
23 CCR, Div 3, Ch 16, Section 2649 (d)(8).

4) A minimum of 24 hours should elapse between well development and sampling.

Please contact me by telephone at least 2 business days prior to commencement of field
work. It is assumed that field work will commence within 30 days from the date of this
letter. You may contact me at 510-567-6700, ext 6761. You are encouraged to submit
reports on double-sided paper in order to save precious trees.

azardous Materials Specialist

cc:  John Alt, Epigene International, 38750 Paseo Padre Pky, suite A-11, Fremont CA 94536
Tom Peacock/file
je.4903-B




IR AR

JOHN K. KAO & COMPANY .
ATTORNEYS AT LAW e 1S -2 py, 70 LB
650 California Street, 29th FI0or
San Francisco, California 94108
Telephone (415} 392-5600
Facsimile {415) 981-5027

B

August 1, 1995

Jennifer Eberle

Hazardous Materials Specialist

Alameda County Health Care Services Agency
Department of Environmental Health
Environmental Protection Division

1131 Harbor Bay Parkway, #250

Alameda, California 94502-6577

Re: STID 4903
2417 Broadway, Oakland, CA 94612

Dear Ms. Eberle:

Further to our telephone conversation this morning, herewith is a copy of the

work plan prepared by John Alt of Epigene International Consulting Geologists in the
above referenced matter, Thank you.

Vety truly yours,
/

JKK:cf : | ’
44694.250 ! !
F95C.250L3 ‘\_‘ i .
cc:  T.K. Cheung (w/enc) ‘ !
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JOHN K. KAO & COMPANY
ATTORNEYS AT LAW
650 California Street, 29th Floor
San ¥rancisco, California 94108

Telephona [415) 3%2.5600 Facsimile (415) 9818027
PRIVILEGED and CONFIDENTIAL

This mesaage is intendad only for the use of the individual or entity to which it is addressed, and may contzin information that {s
privilegel or confidential. If the reader of this message is not the intended recipient, or the employee or agent respongible for
delivering the message to the intended recipiear, you are hereby notified that any disseminarion, distribution or copying of this
communication is stictly prohibited. If you have received this communieution in error, please notify us immediarely by telephone
and remam the original message to ug at the above address wia the U.S. Postal Service. Thank you.

FACSIMILE COVER SHEET
March 8, 1995
To: Jennifer Eberle
(510) 567-6761
Fax: (510) 337-9335
From: John K Kao
Re: KPC v Meghrig

Number of Pages: GgNCLUDING COVER SHEET)

Original to follow: No
Message:

Enclosed is a copy of the 9th Circuit case (KFC v. Meghrig) that you requested.
Additionally, a local mailing address for K. C. Ma may be ¢/o T. K. Cheung, 386
Michelle Lane, Daly City, California 94015. Thack you.

XN RN N NN NE R

Fax Operator: Carolyn L. Fong

CMID#: 44694.250

PLEASE, CALL (415) 392-5600 IF YOU HAVE ANY QUESTIONS OR TRANSMISSION PROBLEMS,

OUR FAX MACHINE IS A RICOH BAPICOM 120 AUTOMATIC - {415) 981-5027
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“stance, the fee provision of the Equal Oppo

Cm:mt Judges

1522 Ninth Circuit C. of Appeals

lowa provailing party, other than the United States, a rea-
sonable attorney’s fes, if the losing pany 8 argument is
without reasonable foundation in law and fact. -

Clearly, the language of this provision, does not ex: 'fhmtly aulhonze
a prevailing party to recover attorncy’s fees from the United States,
Anaction unde.rg 1324h can be initiated by a private individual, and
thus “the losing pany” in an administrative adp
be a party other than the United States.
Our review of fex provisions from stafutes similarin rpuse and
structure 10 § 1324b reveals that when Con 88 inten gd
the Upited States liable for attorney’s fees it did so ex?rcssly For in-
ortunity for Individuals
with Disabilities Act, 42 USC. § 12101 ez seq.; scau:s wuh c!anry
Cnngmss s intont to waive sovercign immunity

In gny action or admiinistrilivée’ proceeding cummenced

ud.maucn might often

_ pursuant to this chapter, the omm or . in its discre-
* tion, may allow ths prevailing pasty, oiier than the United -
States, a reasonable attornéy’s fee and the United

" States shall be hable far the fomgaing the xwue ds @ prl— B
vate individual. i

'42 U.8.C. § 12205 (Supp. !]I 1991) (em aszs added). Slmﬁarl

fee provision of Title VII gtates: “the Commission and the ml:ed
States shall be Liablc for coste the same a8 g private pémon.” 42

U.5.C. § 2000e-5(k). These examples provide ample support for the -

proposition that withou! an tpmss waiyet of sovereign 1mmululy
the United States is not liable for attarmsy’s ‘fees.

General Dynarnics asks us to imply 3 waiver, argmqg Lhaz be-
cause § 1324b(h) allows aliornoy’s foes 1o be awarded in “any com-
plaint” when: the losing party’s. position is unreasonable, the
g(owamn necessarily encompasses complaints filed by the Uhited

tates. A showing of ambipuity, however, is. msufﬁclent ] support

aclam that Congress watved sovereign mmmmy -
The Snpreme Court consistently has held that habiluy aﬁaches

to the United States only if Congress’s intent to waive the govem-
ment’s immunity is “unequivocally expressed.” See, e.z., Unifed

States Dep't of Energy v. Ohio, 503 U1,S. 507, . 1128.CL 1627,.

163340 {1992) (requiring an :xpmss waiver in the taxt of Lhe stat-
ute); United Stares v. Nordic Village, Inc.,’503 U.S. 30, - 1128,
Ct. 1011, 1014-26 (1992) (insisting that waivers of immunity be ex-
grelsed in the statutory texty; Library of Congreiss v. Shaw, 478 US.

10, 320 (1986) (“The Court consistently has refused to impule an
intent to waive immunity from interest into ihe ambiguous nse of a
particular word or phrase iy a stitate.”). We can uncarth no such ex-

-pression in the statutory. scheme’ govemmg §:1324b, and we there-
fore conclude that the Umwd Statea is: nnmunc fmm General
JDynamics’s claim for attorney’s fe? .
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PREGERSON, Cltcmt Judge:
KFC Westem, Inc. (“KFC”) appeals the district court's dismissal

.of its-action under the Resource Conservation and Recovery Act [
*) to recover environmental clean-up costs from the prior |
owncrs of contaminated property. sold to KFC. The district court |

{'RC

distmissed KFC’s action t-Federal Rule of Civil Procedurs
12{bX6) becanse it concluded that RCRA § 7002, codified at 42
US.C. § 6972(2)(1)(B).. does not anthorize private plaintiffs to col-
lect a restitutionary remedy - We have Junschcuon under 28 USsScC.%
1201. We PveTse andr;magd. il
B,

InS lember 1975 Alan and Margaret
rigs™) sold redl property to- KFC, which contin
ate a KenmcE;o
Unbeknown 10 KPC, uadetground soil a the property

g(thnMBsh

wascuula:n

.inated with elevated levels of refined petroleum products (lead and

berizene) at the time of the sale. The contamination allegedly result-
ed from the Meghi

thepmpertymf

“In Oclnbe.t 1988, in the course of 1mpmvmg the property, 'KFC
discovered the conl:a.mma:wd soil. The City of Los Angeles Depirt-
ment of Building end Sa.fety issued a corective notice ordering
KFC to stop all construction on the pmperty pending analysis of the

s0il and clearance from the County of Los Angeles Department of §
"Health Services (the “DHS™). Analysts confirmed the presence of :

elevated levels of refined petrolenm in the soil. Although KFC nci-
ther cansed the contamination nor owned the

property. mwtmﬁzllﬁwwhmmﬂmﬂae

_contaminated soil for off-site disposal. KFC campleted the tlean-up

mlmm:n!ml%ﬂ.ashedﬂwhleglﬁgsmmms

- costs. The Meghrigs refmsed.

On May 29, 1992, KFC filed a complmnt in district court against

the Meghiips undsr RCRA ,§ 7002codified at 42 USC. §
_69T2(a)(1)(B), for restitution of ‘the

clean-up costs. The
Meghrigs hled a Federal Rule o;f Civil Procedure 12(b)(6) motion to

dismiss the complaint, offering two reasons why KFC’s action did
- nol come within the RCRA citrzen-suit provision: (1) there was no
“imminent and suhstant;al endangennem because KPC had com-

pleted the clean-up three years before filing, and (2) RCRA autho-

rized suits for i mjunctlve relief’ only, not for damages. The district

court granted the Meghrigs’ motion and granted KFC leave. to
amend it oomplaml. o

KFC filed an amended complamt which allcged that the contam-
inated soil, a1 the time of clean-up, presented an “imminent 2nd sub-
stantial endangerment” to_public health and the environment by
threatening surruundmg - proundwater and potentially risking the
health. of people expecied to use the property and the KFC Iran-
chise. RCRA § 7002, codified at US.C. § 6972 (a)(1)(B). Also,
KFC stated that i dumges claim was actually » claim.for “equita-
ble restitution.” Upon the. Meghrigs’ renewed mobion, the disirict
court dismissed the amended complaint. In its dismissal arder, the
district court stated that 42 U.S.C. § 6972(a)(1)(B) zuthorizes only
injunctive or other equitabla relief and only in cases involving an
existing, imminent dange]: tnpubhc health or the environment. KFC

appeals,
- ANALYSIS
We review a‘e novea dwm:ssal for faiture to state a claim pursu-
ant to Federal Rule of Civil Procedure 12(b)(6). Oscar v, Universiry
Students Co-op. Ass’n, 965 F.2d 783, 785 (9th Cir.) (en banr), cen.
denied, 113 §.-C1..655, 656 (1992). In reviewing such a dismissal,

_our review is limited to the contents of the complaint, Buckey v

County of Los Angeles, 968 F.2d 791, 794 (9th Cir), cert. denied,

113 8. Ct.-599 (1952), and ‘we: must take as truo all allsgations of

to own.and oper-
Fried . Chicken franchise on the property. {

5 negllgence in operating a gasolinc station on -
ymmmmmmm :

property when the |
contamination occumed, the DHS ordered KFC to clean up the |

PR ———r

matetial fact and construe them in the light mout fuvorable to the -

plamnff Oscar, 965 F2d at 785,
This appeal presents us with a question of ﬁrst impression—
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whather the RCRA citizen 8uit provisi thorizes a private plain- .
uff to collect restitution of clean-up costs. The RCRA citizen suif
provision provides: - s i :
[Alny person may commence a civil action en his own be-
-+ . BZainst any person , . . including any . . . past or
. present owner or opesator of a treatment, storage, or dis-
posal facility, who has contributed or who is contributing
* to the past or present handling, storage, treatment, trans-
portation, or disposal of any solid or hazardons waste .
which may present an imminent and substantial endan.

* germent to health or the'environmentf.]

. The district court shall have jusisdiction -+ .0 festrain any
’ person who has contributed ot who is coniributing to the -
- 1 pastor present handling, storage, treafment, transporta- .
--:ton, of disposal or apy solid or hazardons waste referred
‘10 in [§ GIT2a)(INB) (the endangerment provision)]
110:1880) 0 order such person to take:such other action as
- . may be necgssary, o both.. 1 ot
-RCRA-§ 7002, codified; at 42 U.S.CA §:6972(a)(1)(B) and '§
- 6972(a) (West 1984 & Supp. 1993) (eamplinsis added). . .
~us; The “panies dispute “initially whether, . for puiposes of §
- 69T2=)(1)B), “imminent 2nd guhstantial endanperment” must ex-
" st atthe time the plaintiff files a complaint-of may exist althe tire
Ok clean-up. The Mephrigs urge usto.adopt ths district SOUIt’s fea-
soning that § 6972(a)(1)(B) authorizes Citizen snits only if contam-
-1nation poses animminent and substantial endangerment at the time
-, the'plaintiff filss the complzint. Becauzs KPC completed the clean-
-p of the property three years before commencing this lawsuit, the
DegEhiigs stgus that KRC has no remedy pdée RCRA, The result
Islative history that explain the meaning of the ferm “imminence
~“Imminence in this section Applies to the nare of the threat. . _ .
.The section, therefore;: miay. be used for events which took place at
_Bomie time in the past but which continue to present @ threet to the
public health or the envifonment,” Staff of House Subcommittés on
Oversight and Investigation, Committee on Interstate and Forejpn
Commerce, 96th Cang., It Sess., Hazardous. Waste Disposal 32

- {Cormm. Print 96-IFC 31, 1979) (“Eckhardt Report™) (emphasis -
. added). See Dague v. City of Burlington, 935 F2d 1343, 1356 (2d -

.Cir. 1991} (finding 2n “imminent hazard” requirez proof that a sk |
of harm is present), rev'd in part on ather grounds, 112 8. Ct. 2638 :

. (1992); United States v. Price, 638 F2d 204, 214 (3d Cir. 1982)

- {moting that’ imminent danger exigted at the time of the digirict
Soutshearing)) - T T TR AT
. Nonetheless, wa agree with KRG that RCRA anthorizes citizen
Auits with respect to contamination that in'the past pbsed imminent
and substantial danger. We choase 1o follow the Eighth Circuit’s ju-
lerpretation of RCRA § 7003, codified at 42 U.S.C. § 6973, which

aunthorizes suits by the Agdministrator of the Envitopmentat Protec-
Hon'Agency (“EPA™), and which 1s worded virtually identically 1o §

- 6972a)(1)(B).2 The Eighth' Circuit reads the imminont endanger-
. Mert requirement as “limitfing) the reach of RCRA to sites where
the potential for harm is great” but not as limiting the time for filing

- ‘1. ‘Tha Megheigs 1o cite Cwaltney of Smitifield, L1d v, c&:ﬁu‘” ake By Found,
48411849 (1987) {Clean Water Act ca:i\ and McClellen Ecolog Seepage Shoaa-
. #ion v Weinberger, 107 . Supp, 1122, 1187 (E.D. Cal. 1938) (dismisging Tor moolaess

. 1ol against a defondant who vialated o slatutory: obligation in the i
dant-no longer atlegedly i “in violation." ta conlsast, § 6972(a) 1) B) applics both
Prospectively and retzospectively, o persons who contribuled in the pagt lo carrenten-
dangu'mt_:gt. S Ascon Propertics, Inc. v Mobil 0 Co, 866 F.24 1149, 1159 (Mih Cir,
198%) (citing Gwaliney, 484 U8, ;0 57 & 38 n.2, wheweln the Svpreme Coun de-
scribed the scctiva as one whese “Cangress has demasstrated . . . that it Fnows how
to avord Mlicniting a statute 10 prodpective application] by using language that exprugs-
1y targets past violations"), S - A

- vi 2. Specificully, § 6973 provides; © S T
., {U)pen receipt of avidenca that the past ot present handling, sloraps, tzeatmant,
franspotiation or dizposal of any solid waste nrﬁl:zuda' US wanth may present an im-
mingn and :n.eb.rm.ria{ endangerment ta hoalth or the environment, the Administator
may bring UL, .. sganst iy pesson . . . wha hae contributed or who i coekributing
o such hemdhing, etorage, leamment, tensportation or disposat (o resrrain such person

- om {such zcrivity], 1o onder such person to Jake such other action as may be neces-

sary, ortoth. ... . - . S R .
- A2USCAL§ 6973 (West 1984 & Supp. 1993) (emphagis added),

-an action. United Stat

court opders that defendant

eghrigs is supparted by ceriain comments in the Jeg- -

1373, 1383 (8th Cir. 1989). .

In Aceto Agric. Chemicals Corp., the Bighth Circuit, when it re-
versed a Federal Rule of Civil Procedurs 12(b)(6) dismissal order,
addressed and rejected the same arguinents that the Meghrips mako
here. The defendants in the Bighth Circuit casc argued that becauss
the plaintiff (EPA) cleaned up ths sitg before bringing svit, the re-
quired “imminent and substantial endangerment” did not exist. The
court concluded that the language of RCRA “does not require the
EPA to fike and prosecute its RCRA action while the endangerment
exigls.” Jd. The court explained that RCRA's putpose “is to ‘give
broad nuthity to the cotts (o grant alj relief necessary to ensure
complete protection of the public health and the environment, Tha

limitation urged by defendant  would defeat this purpose,” * woild

be an “absurd and unneressary Tequirement. Id. (citations to quol-

ﬂdmfialw_niﬁﬁﬂ);.‘ﬁ':" R N N S
We alzo agrec withy ) C.that RCRA authorizes s restitutionary

remedy under these circmstances. KFC’s action to coliect restitu-.
tion of clean-up ¢osts falls within the statutory allowance far distaicr - |
take “such other action as may be nec-

e

essary . ...."42.U.5.C. § 6972(3) (“The district cout shall have ju-

risdiction .". . to'reétrain any person who has contributed or who fs

centributing to [an imminent and swbgtantial c_ndarf:ment], to or+

‘der such person 1o 1ake siich ofher gciion us may be necesiary, or
both. .. .") (Emphasis sdded), We reject the Mephrips® contention
that the statite entitles

titles cifizens §G'obtain onlf an injunction or other
equitable. relief that is 6t the-equivalent o -compensalory money

Because Congress intended that i:iﬁieri suits be %oveme,d by the

same standards of liability 43 goveinmental actions ) and becanse it.
‘worded' the ‘provisions- almost identical ly, we chadse to interpret

similarly the relief available under the two ‘provisions. The Bighth
Circuit hagrecopnized the Adiniistrator’s right 10 sue under § 973
Tor restilution of costs incurred, See, e.p., Aceto Agric.: Chemicals

'Corp., 872 F2d at'1383 {Administiator may collect reimbursement

after povernment cleanad up contaminated property); United States
v, Northeastern Pharmaceutica & Chem, Co.. 810 F.2d 726 (Bth
Cir. 1986) (Administrator may collest an equitable zward of abate-
ment costs from '

has stated that “[rleimbursement could . . . be directed agans! those

parties ultimately foond to'be'Heble™ after the EPA itself funded 8 '
- diagnostic study of contaminated propérty, Price, GR% E2d:at 214
tholding that district count could have Zranted the Administratora . -

preliminary injunction g, obtain funding fordingnostic study): - -
. We are not persuaded by the Meghrigs® cantention #hat material
differsnces exiat hetween the Substantially identical citizen suit pro-

'+ visions in § 6972(a)(1)(B) and § 6973, 5033 to justify affording res-

titationary relief only 1o the Administrator, The Meghrips focns first

. on the different notice requirements for filing actions $ The Admin-
 istretor may bringan sction “upon receipt of evidence™ of thé req-

uisite endangerment, and the statute does not preclude actions filed © -
‘by the Admunistrator without notice. Jeg 42 U.5.C. § 6073(n). On

the other hand, a private plaintiff cannof commence an action with-
out giving ninety days' notice to the Administrator, the State, and 10
any alleged contributor. to. the: endangorment. See 42, USC §
3. HR. ‘m;p. No. 198, 98th Cani, 24 Sess., pt. 1. 53 (1983), reprinted it 1984
USCCAN, 3576, 5612: The lcmistatiye istory for the 1984 RCRA Ameridmants

Bugpesty that whea Cougiess added the codangerment provisicn it did not jntend io

rant a namower sight of acton 10 citizens thap (o the Admininteator, who s suthorized

{#ccording o parsuasive out-pfcitcuil ase law, diacussed infra) to bring reimburbe.

tnent aglions. Nothing indicates that Congress infanded citizen sutts to seves POrpuse

diffarent from that served by. povernmentut sctions. The House Cofnmittee on Encepy -

and Carnnerce explained in its report thnt citizens have a fimited Tight (0 uc-in.en-
dan, L cases, “pursoant (o the standards of Habitity estshlished under Scction
700%.3._0.-5 63?13. Adsuinistralor's right of sction)” and only if the Administo-
tor, after receiving notics, fuila to fils ag action. Jd. “The Committes beliaves [the]
éxpansion of the gitizen auit provision will complement. . . the Administrator's ¢fforts

to climinatc threals 3 U public health-ard the énvironmrient prticalorly where the '

Govemment iz unable to taka action bezause of insdequate reschrces,™ 14,

- Sill, the legistative history cuis both ways beciuge other Janguage sepports the
Meaghtizs' contention that Congress infended 1o allow citizens to 2us only for injunc-
tions when it added ths cudangeanent provision. The House Committee that
citizeéns heve & “limited rpht , ., to gUe to abars an imyinent and substantia! codan.
getment.” i, (emphasis sddad), - et T

. 4. Compliance with (i citizen suit putice requircment, infia, is noi an issue on
appeal. . et o

1523
. Aceto Agric, Chemicals Corp., 872 F2d .

ons who ton-riégligently contributed to endan-
germent), cert, enied, ARA U.S. 848 (1987). The Third Circuit also’

!
i
I

|
1
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‘ment).

6972(b)(2)(A); Ascor Propertles, Inc, v. Mabil-Oil Co., 866 F2d
1149, 1159 (5th Cir. 1989). Notice by a {Jﬁirhtc plaintiff might en-
courage certain potluters to abate harmful conduct to obviate an ex-
pensive lawsuit. Still, there is Ko inconsistency between a notice
requirement and the recovery of clean-up ¢osts from past polluters ?
Requiring notice of a citizen suit restifution acrion still serves cer-
tain interests of the EPA and the states by notifying them that endan-
gennent was comrected and that ‘the polluters we being -held
accountable. Furthermors, even the Administrator must provide im-
mediats notice of hazardons waste endangerment {0 the appropriate
local governmental agencies, see 42 U’.S.g. § 6973(c), and no courts
have trested this notice requirement ag 2 basis for refuzing to allow

governmental restifution actiors.”

" The Meghrigs also argus that the lack of a limitations period for _
RCRA citizen suits is evidence of the anavailability of reimbursé- - agains
ment actions under RCRA, They argue that it wonld be problematic .
for us to conclude that private cifizens can file soit many years after

they completz clean-np 'of once-imminént endangerment. Congress
g?;wded a limitations period in other statutes, such as the Compre-

sive Environmental Response, Compensation, and Liability Act
(“CERCLA"), when it expressly authorjzed actfops to recover r¢-
sponse costs, 42 U.S.C-§ 9612(d)1) (West 1986.& Supp.1993)
(claim to recover ¢lean-up costs must be:made within six years after

. e completion of al respons action). Insteail in RCRA, Congress

piovided that privéte plaintiffs retain the right “to sogk any other:re-

. hief” available “under ‘any stafuts or common‘law’, . ;"™ See 42

U.5.C. § 6972(f). We do not sec thisas 2 problem. By applying eq-
nitable defenses such as laches, courts can alleviate any unfaimess
that might be created by the lack of 3 limitations period for RCRA
ﬂlﬁmnsﬂiﬁﬂ.' : '.‘.‘-.'; - ‘ [N .-. B . .

" We have found no principled reason to distinguish between the

- relief available to the Administrator and that available to private

plaintiffs nnder the virneally identical statulory provisions. Nor are
we persuadod by the case law cited by the'Meghrigs. Some circuit
courts have held that citizens cammot brifig reimbursement actions
because RCRA authorizes onily preventive; rather than compensato-
ry relief. See Walls v Waste Resource Corp., 761 F.24 311,316 (6th

" Cir. 1985) (refuzing to jimply a ?nvale right of action for damages),

Environmental Defense Fund, Inc: v. Lamphler, 714 F2d 331, 337

(4th Cit. 1983) (affirming awaid of injunctive relief because plein-

tiffs were “acting as private 'a!tnrﬂa{ls- geneéral rather than pursuing
a private remedy {for damages]”). These decisions are inapposite

because they do not address pavate- actions Jike KFC's action, -

brought under §. 6972(a)(1)XB): 'Rather,” they concemn sctions
bmuéht under the “predecessor to-§ 6972(a)(1)(A), formerly 42
U.S.C. § 6972(a); which autharizéd actions 10, “enforce™ a reguire-
‘ment against-any person alleged to be currently “in vielation” of the

requirement: Cf. § 6972(a)(1)(B) (allowing actions against any con- -

tributor, past or present, 1o an imminent and substantial endanger-

Fuithermore, we disapprove of ‘the reasoning vsed by district
conrts ' that ~ have  dismissed complaints . brought- under “§
6972(a)(1)(B} to the extent the plaintiffs sought reimbursement of
clean-up costs. See Kaufmah and Bmud-s.-:utfg Bay v. Unisys Corp,,

‘822 F. Supp. 1468 (N.D. Cal. 1993):(refusing to follow cases inter-

73 1o afford a restitution remedy to the Administratar,

preun%"ﬁ i : .
and re ymﬁm Wells, and Commerce Holding Co. v. Buckstone, 7149 .

F. Supp. 441 (ED.N.Y. 1990)); Commerce Holding Co., 149 F.
Supyp. at 445 {Almoug:uc?]ainﬁff characizrized complaint as 2 re-
quest for “equitable relief in the form of [clean-up cost] reimburse-
ment,” court constiued it as’one for damages, stating that the
romplaint failad even if teated as a request for equitable relief be-
cause the Elamhff “would be the direct heneficiary of the substan-
tive relief.”). Becanise we choose to follow the Bighth Circuit’s rule
that the Administrator may sue for equitable festitution of costs, we

. 5. Soction 6972(a)(1){B) pertnits private wctiony agsintt peroong who in the past
conribuied to currcnt endangarment, even though they no longer engags in wrt
that requires shatement. Becaure § 6972(a)(1)03) applirs refouctively in some cases,
we do ot impart into our analysis the Su) Court's discussion in Gwaltney on the
significance of a notice requircrnent, 484 11.S, at 6061 (rejocting a ssalutory interpre-
tation that would render. potice gratuitous because one purpose of natice s o give an
altcped violator an epporianity to bring itscH into compliance with federal require-
weats and therehy render unnecegsary a'citizen wil), As explalped supra innotz 1, the
Gwalingy vasc concemned a different Statuic which anty applies to persons allsped o
b currently in violation of federa] obligations. - - :

tation of § 6972(a;
Compéastion, wonl

. andein sabstance” ), Wilshire Wesrwood Assoce. w Aifantic Ri

now allow such suité by private plaintiffs under § 6372(2)(1)(B).

It would be unfair and poor public policy to interpret §
6972(a)(1)(B) as barring restitution actions. By doing 50, we would
make the cifizen suit remedy meaningless in most cases for the very
citizens who most deserve the remedy, namely innocen! citizens,
like KPC, who have a.financial stake in the contaminated property
as well.as potcntial and acual clean-up liability. As in this case, the
government often' orders. innocent parties, so-called “responsiblé
parties” under the statute, io remedy discovered contamination on
their property even though they did not cause the contamination or

have any ties to the property when the coniamination gocurred. -
omcl

When the government ean-up, the innocent citizen must re-
ond expeditiously to the order. Thers is nio time 10 sue for “other

tate law do-not provide an adequats substitute
58 INnOCent ¢citizens.? In practicé, an intepre:
(H) that ‘fforded only injunctive relief, not

source pf relief for the

1)

- clean-up. We would foreclose'a RCRA remedy-for the ingocent

buyers wha clean up ¢ontaminated propenty. - - Pk

- “lw facts it is even mors important for private citizans, a3 com.
3t the'EPA Administrator, to have a restitutionary remedy ua-
der RCRA. A" privilte citizen oftesi cannot control the fiming of
clean-up actions bilt; rather, must clean the confaminated propeity
whenever the goveriment obtaing an appropriate order. Even the i
nocent private party, like KFC,who purchases already-contaminat-
od property; often must gleas the property immediately and recover
secondarily frofn the aenisl poliuter. The Administrater, on the other
hand, can cogtrol the timing of clean-up actions and impose the
tclean-up burden on the polluters or other “responsible parties™in
the firsr instance, The ri _
the Administrator:only-when contamiriation requires prompt atten-
tion, which is alwiiys the case for private citizens who are ordered
10 remedy contamination. Asthe Third Circuit has recognized, pub-

lic policy congerns might favor allowing a plaintiff to clean contam-

inated property first and seek reimbursement later, See Price, 688

F.2d at 214 (“Prompt preventive action [is] the most important con-

‘sideration.”). We ﬁerefom‘ hold that § 6972(2)(1)(B) cntitlaegjj{IfC

to bring 2 séstitution action. REVERSED AND REMANDED.

Bruneri, Circuit Judge, dissenting:. . - ‘ '

. Bécause [ believe that RCRA § 7002, 42 U.S.C. § 6972(a)(1)(B),
docs nat contemplate actions for restitution when there is ne “immi-
nent and sybstantial endangerment” al the Time of suit, I must dis-
sent from the majé;i;y:s,_opiniqn: o ‘

" -The majority’s rnain argument ié;that because me_Eightﬁ Circiqit
. allowed the administrator to bring an action for restitution under §

6973, privaté citizens should be permitied to bring actions for res-

- titution under § 6972(a)}(1)(B) since those two sections are worded

virtually identically.. In “United States v. Aceto Agric.. Chemicals
Corp., 372 F.24 1373, 1383 (8th Cir. 1989) (emphasis in original),
the Eighth Circuit held that “RCRA's ‘imminent and substantial en-
dengerment” languape does not require the EPA to file and prose-

_cote its. RCRA actiori ‘while the endangerment exists.” Tha coort

found (hat *jn the context of 7 reimbursement action, this would be
an ‘absurd sod yofecessary’ reguirement. Fhe endangerment lan-
Fuags is p]ainlli:eimended by Congress to limit the reach of RCRA
to sites where the potentisl for harm is great.” fd, at 1383, The court

" "6 KFC has no femedy pnder CERCLA because CERCLA'E petrolem eciusidn *

covers refined petroleum produets stich as pasoline and therefore bars a lawsult 0 18-
caver nse costs occasionsd by its release: See Cose w Gerly O Co., 4 F.3d 100,
704 (9th Cir. 1993) (CERCLA excludes refined petroleum fiom its definition of “haz-
eld Corp., 821 F.2d

01, 810 (Mth Cir. 1989) (semc), Duc 1o v timilar petrolenm cxclusion in Califomia's

_ Hazardtus Substance Account Act, KEC also has 10 statutory state law romedy, KFC

Wastern, Inc. % Meghrig, 28 Cal. Rpte 2d 876, 682 (Cr. App. 1994). KFC might be
sble 1O siate common law clatms for privata conlinuing nuisangs end cortinuing ires-
sabaced on the Meghrigs* sllegedly tortious contamination of the s0il. See id, at 685
reversing dismissal and remunding ty allow KFC to smend its complaini). Even
though cavses of action for nuisince, respass, and potantial negligence are available
1o plaintiffs such as KFC, tort remedics are generally inadequate bocause of the dith-

. culties of proof and attendant court delays.

the ‘form of a mandatory clean-up injunction

| hake the remedy available only to concemed |
- owsiders; who' can’ never ‘be held responsible for environmentsl

‘10 Teimburservent becomes important (o

5T
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ment” at the time of suit would defeat RCRA’s purpose to “‘give

broad anthority to the counts to grant all relief necessary to ensure -
complets protection of the public health and the environment.” Jd, -

(quotations omined), - , :

. The Eighth Circuit’s decision assumes withoul deciding that
RCRA § 6973 provides for reimbursement actions. Looking at the
two issues presented in the instant action makes this clear. Those
two issnes are: (1} whether RCRA requires an *ymminent and sub-

- Btantial endangerment™ at the time of filing suit, and {2) whether §
6972 is limited to injunctive, rather than restitutionary, relief. Al-
though the rwo issues are intertwiped, allowing an action for resti-
tution affér a sits hag been cleaned up requires an affirmative answer
to both questions, If the answer to either question js no, then the 2n-

- 8wex (o the other question should ‘also be no. Instead of addregsing

‘hoth. questions under the statute, the Eighth Circuit assumed that
RCRA permits reimbursement actions. : = .~ .7 7 -
m’?}ﬂ majority sdopis the Eig[hig:t § 6’9':’3 decision mAcers with-
‘out discussing its ‘assumption that § 6973 permits reimbumsement
Actiong. - This g achundermmmthﬂm plain l&u&gﬂ of §

-6972(a)(1)(B). Ther ore, 1 disagree with the majority’s unquestion-.
mguas in § 6972(1(1)(B), allowing

ing adoption of Aceto,!-. 5. 17 7
_. The majority relies on the language
. he district court to “restrain any person . -, [or] order such person
o take such other action as may be necessary, orboth .., ta con-
¢lude that actions for reimbursement sre contemplated by the star-
‘ute. The majority finds. KFC's' acfion for restitution’ permissible.
because it concludes that the language, “such cther action as may.be
necessary,” allows the district court 1o award whatever relief it
... I disagree, however, because I believe that the Janguage, “such
other action as may be necessary,” does not contemplate actions for
‘reimbursement. The legislative history suggests thal reimbursement
ackions are not permitted and that an “imminerit and substantial cn-

dangerment” must exist at the time of filing svit. The House Com--
mittee stated that citizens bave “a Bimitcd right under Section 7002
i sue to abate an imminent and substantial endangerment.” H.R..

Rep. No.. 198, 98th Cong., 2d Sess. (1984), reprinted in, ‘1984
US.C.C.AN. 5576,5612 ?emphasig added). Ht also explains the pri-
mary poal of § 6972(){ 1) as "the prvmpr abatement of imminent
and substantial epdangerments.” Id. (emphasis added). Therefore,
the majority’s decision contravenes the plain language of the stamute
and the legislative histary, o e

. As to the “imminent and substantial endangerment regire-
ment,” the language of the statute suggests that it muost exist at the
time the private citizen files suit. Section 6972(a)(1)(B) allows suit

againgt “any pecson . .. who has contributed or who is contributing

+ tothe past or present handling, storage, treatment, transporiation, or

" disposal of any solid or hazardous waste which may present an im-
Jminent and substantial endangerment to health or the covironment,”
This unambiguous language requires that the endangerment must be
occurring at the time of filing suit. Coly if the statute had read “may
or may have presented” would it have implied that § 6972(a)(1)(B)
perrihits reimbursement actions for an ‘endangerment that someone
had already cleaned up. " oo
" Moregver, the notice requirement under § 6572 supports the re-
“quirement that an *imminent and substantial ¢ erment”™ must
_be present at the time of filing suit. Under § 6972(b)(ZXAXi), 2 pri-
vafe citizeh seeking to file suit under § 6972(2)(] )(B) miist give no-
tice to the admimistrator and cannot file suit for 90 days afier piving
"such hotice. The puspose of thit nabice requirement is to give the ad-
ministrator the unity to bring suit iteelf, since under §
_6972(b)2)(B), a pnvate citizen cannot bring suit if the administra-

tor has initiated its own siit. Thils, the notice Tequirement and the

fact that the administrator has the first and exclusive opportunity to
bring suit suggest that § 6972 does not permit reimbursement ac-
{ions. znd fequires an “imminent and substantial endangerment™ at

1. 1 ngrme with the majority that § 6973 and § G9T2(aX(1)(B), which are warded

identically, should be in the same. The legislative history supports this can-
" Flusion. See H.R: Reap. No. 198, O8th Cong., 24 Sags. 53 (1984) (citizens have right to
- sue yant 10 the standasds of lishility established under Section 7003 [42 U.S.C.
- & 6973]"). However, berause Arets does not-address the issuc of reimbosenent, [ do

pot beliave that the majority should cely on it (o inclade actionz for restitution within .

v the soape of § 6972(a X 1)(B):

Rep. No. 198,

" canzse Congress: -in .
6972(a)(1)(B), it provided for reimbursement actions brought by

MR . ) .
. DALY OPINIUN SERVICE, Nipth t Courf of Appeals 1525 -
 concluded that requiring an “immin®®and substantial endanger-  the time of filing suit ' ' o o

The majority argues that “there is no inconsistency between a
notice requirement and recovery of clean-up costs from past pollot-
ers.” Ser:qs inion at 2274-735. It finds that notice in a reimbursement
action “still serves certain intereats of the EPA and the states by no-
ufying them that endangerment was corrected and that the polinters
are being held accountable.” Id. However, the majority sustches
the effects of the notice requirement too far, since all notice accord-
ing to the majority's policy rationales really accomplishes is in-
forming the EPA hat certain alleged polluters are being sued by a
private citizen, In addition, the majerity states that “the Admizistra-
tor must provide immediatg notice of hazardous waste gndanger- -
ment to the appropriate local governmenital apencies, see 42 US.C.
§ 6973(c), and no comts have treated thie notice requirement is a
basis for refusing to allow povemnmenta! restitution actions,” See
Opinian at 2275. However, this rationale i inapposile, sincé the
purpese of the sotice requirement in § 6972(a)(1)(B) i to allow the
admini 1o bring suit instead of the private citizen. See HLR.

198, 98th Cong., 2d Sess. 53 (1984), reprinted in 1984
US.C.CAN: 5576, 5612 (The private, citizens® Hght 1o sue “can
only be exercised if the Administrator (following notice of the in-

. tended  ljtigation) fafls to file an action under 7003.”), In contrust,

ﬂwqumse of the rietice requirement in § 6973(c) isnot to have the
local government ageniciey bring suithefore the administrator, Thus,
I believe that the majority uses faulty reasoning to obfuscate the fact
that the notice requirement for private citizeps Shows that §
6792(a)(1)(B) docs pot permit reimborsemant actions and requires
an “imyninent afd substantial endarigerment™ at the time of filing
st & "l'n'-_‘:,_ . ‘ o N

The majority also digmisses without support the fact that RCRA
lacks any. statule. of Limitations for actions under § 6972(a)(1)(B).

imbursement actions are allowed, private citizens, like the KFC
owners in this case; can bring suit against past contributors many
yeats afler cleaning up the contamination, This case is a prime ex-
ample. The KRC owners bronght the property from the Meghrigs in
1975, KFC did not discover tho contamination until October 1988,
KFC cleaned vp the property io 1983, Then in June 1990, i asked
the Maghrigs {0 reimburse its costs. Not until 1992 di@ KFC bring
suit under RCRA. This courge of events illusteates the problem that
if reimbursemnent zctions are permitted, private citizens will be able
1o le::c past conicibutors many yesrz afier the contamipation and
Cl

en

' Because no statotg of limitations oxists under § 6972(2)(1)(B), if re-

-1&'-'111"3; the lack of a statute of limitations supporis the fact
that §6972{a)(1)(B) does pot contemplate reimbursement actions
when there je no “imiminent and substantial endangerment.”

The majority recognizes. the fack of limitations period and at- -
tempts to reconstruct Congressional intent to conclude that Con-
‘gress did not intend for' RCRA to have a siarute of limitations. It
notes that " msspmwded a limitations periad in other statutes
such as [CERCLA] when it expressly authorized actions to recover
response costs | .. . See Opinion at 2275. 1t uses this fact i con-
chule that “[i]nstead, 1 RCRA Congress provided that privaiz

_plaimntiffs retain the right "to s=ek any other relief’ available *under

any statute or common law’ [under § 6972(f)).” This conclusion is

- illopical — this is nof an “‘instead” and does not indicale that Con-
. press chose a starute of Jimitations period for CERCLA but.not for

‘RCRA. As the majority concedes, CERCLA included a statute of -
limitations “when it espressly authorized gctions to recover re-
spanse gosts.” fd. {emphasis added), This does not.imply, that be-

el:;ﬁlded “mo- statute of limitations in .- §

vate citizens al any timne, uniess barred by laches. fd. In fact, the

‘lack of limitations period in RCRA in contrast (o the limitations pe-

riod in CERCLA and-the express mitharization for recovery of re-

" sponse costs sugpests that Congress did not contemplate reimbyrse-
‘ment actions in RCRA_ - - .. - ‘

Furthermore, the majority finds support in § 6972(f), which pro-
[nlothing in this section shall restrict any right which any .
pevson {or class of persons) may have under any statateor
cammon law. to seek enforcement of any standard or re-

* ditrement relating to.the management of salid waste o
hazardous wasle, Of te seek any other relicf (including re-
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lief aga.mst the Adrmmstrator OF 2 slale agency)
-§ 6972(f) (emphasis added). This section does riot Jirmit the type of
relief available; however, it in no way-suggests that a private citizen
has a gause of ac:l.mn under RCRA for reimbursement of clean-up

costs from a prior “imminent and substantial endangerment.” It sim- -

ply givesa pemun I.hr, right to I:lrmg any clalm aiiowable under state
or federal law:.

The ma onry th.cn gtates that it has “found nd pnnmp!ed Teason
to distinguish between thé relief available to the Administrator and
that available to gnvam plaintiffs under the virtually identical stat-
uvlory. provisions.”
Elghth’s Cirenit’s decision in Acefo, which assumes § Teimbursement
actions are’ pérmisisible, ‘the majority has ‘offercd no support for its
conclusion that'an ‘fiminent and enbitarntial endangermanl sed

not exist et the tistie of ﬁlmg SO
majerk itation 1o Uiy
(Bd(hr. 1932) ily unpersnasiy

that in e, case “befor_e. K_“[p]mmpt prevenhve .}
i'consideration Retmbursement could théreafter be direct-

arties nliimately found 1o be lidhle.” 4 gt 214,

i fiot stalé that reimbersement would be dvail-

See Opinion-at 2276. Howaver, other than the .

thetime they di

ed and § 69?2(a)(l}(A)} would not 1mply private rights of : action for . -

damages indirectly could lend credence to the theory that those ac- |

ggo;l; should not be pemuued -under either § 697‘2(9.){1)(3) or §
The mﬂ_]onty 8. ﬁnal argumcnu in favor of reunbumt:mcnt 8C-
tions nnder § 6972(2)(1)(B) are based on public policy. It recognizes
that private citizens may not have tims to bring actions for a men-
‘datory clean-up jnjunction againat past polluters before cleaning up
as ordered by the govemment. This may be true, bul we should not
make:a legislative detenmination that because some private citizens
will not havs fme 1o htulﬁg sutit before cleaning up as ordered, reim-
bursement actjons shonld be implied under § 6972(a)(1)(B). In ad-
dition, there ia nothing in.the ‘tecord in this case that indicates that
KFC could aot bring. 20it apainet the. Meghrigé before cleap-up at
red the eonamination. The majority speculates .
‘Say just as pasily that had KFC provided
gE &t the time it discovered }'J[he glcgra@n?:uon, the .
-against the Meghrigs, ordeséd
; lmt:’najauty *g.policy considerations do |
iln noxmally policy oonaldmuons .
thet statulary provision, in this case, in which ' !

.rr g
1cavily relies.on the Eighth Circuit’s ‘decision 1o allow

. -upof 4 site. even 4 dormant onejif tat - -3 mmn!; atagfo i for réimbursement ul?dc{dg‘ 69;13 u:t;z;?; :
-astian’ is necesgiry to abate a pre.ram‘lhleat 10 the public heallh hr - thal some of the may 5 olicy concerns g 0“1 Apply tha :
the énvironmient” 7d (emg hasls‘add' gplqume ckliar ML, espegial paa nﬁwmgﬁymm i ”&'
: Repo';th:rMch describes § 6973 - ity : mdetstaud the yiajority’s desire toheld contdin-
Bection’s bmad anﬂ1m /.t "{akes such athier actigns g o ncoounl‘.able. 1y this gase, However, in which KFC failed to

. s may be pecessary” inclides both short- and long-term .
zryunctlve rellef, mugmg ﬁ:m'n the. construchon of dikes to
“'the adoption of ceitain treatment techrologies, upgrading
.. of disposal facilities, and rempval and incineration. Immi-

, Bence in this secuou apph,es 10, the namre ‘of the thregt™ -
. yather_ than’idestification of the, timie when the - endanger-
“ment injtially arose. The secticn, therefore, may ba used
. for events whmh took place at somo lims in the past but

" which contirue: m present a mreal L4 lhe pubhc hea!th or":_]f' '

. the enwmnmenl‘

1d, at 213, Therefore, Pnce dm:s not suppnrt smls mlder 3 69‘73 fur

relmbursemant ‘whenno, “lmmment and subs[anua] endmgerment"

exists.at the fime. of ﬁlmg. e ‘

- . .The majarity #1s0 summarily ujects dzstnct cuurt cases whu:h
- have dismissed canes for imbursémient under § 6912(a)(11(B) See

Kaufman and Rroad South Bay.v. Uuzsys Corp., 822 E. Supp. 1468,

1477 (NI Cal, 1993) (“While jujunctive relief is availabie under §

Statutery s

bring it befare clean-ip, RCRA, doés nol offer them a'remedy. It
ig; un:t‘artunage jna casesugh ‘as this that neither CERCLA nor stite
chemes provide relief for KEC because the. .substance’

found At the site-wag petroleum. But, thig is an issue that Congress
ghould: address\

Mavbe n:'anmuonary actions uader RCRA are nec-
cgz bur:it:i I‘. spmcﬂung 1hat Congress hz.s thus

6972(&)(1)(3), the statute does not proyide a private action for dame. - .5

. Nor should-ong be implied.., ., . [Although the Elghih Circunt

wed a relmbu;sunml action under § 6973, other] cases persua-
sively argue apuinst yoplying a pnvatu remedy for damages or res-
titution.™); Cnmmeme Haldmg Co. v. Buckstone,”743 F, Supp. 441
(E:D,-N.Y. 1990) (injunctive yelief availzble under § 6972(;)(1)(3)

" not damages and court will not- imply. right fo private achon for
dqmagcs) Althoyph these case aré more directly. on point hecause
they interpret § 6972(a)(1)(B}, the statute at issue in this case, the
majority dismjsses them and. chaeses o ;fo;luw Aceto fmm ‘the
- Eighth Gircuity whwh dnvolved § 6973, . -
«~Fhe, ma]cmzy zlso finds Walls v, Wste Resoarce Corp 76! Fa2d

31 (6th Cir. 1985), and Environmental ,Defense Fund, Inc. v. Lam-

- phier, 714 F2d 331 (dth Cir. 1983), unpersvasive becousé they ad- .

dreszeqd actions’ brought pnder the predecessor o} 6972(a)(1}(A)
“which authorized actions to ‘enforce’ a requirement. against any
.gﬂun :alleged to be, cum.-.nt[y m vmlatmn -of the requirement.” See

pinion a, 2276, While ths majority. is comrect that thess cases did

. integpret, anolhbrsubsequcnﬁy zmended statute, 1t fails to recognize
that . the. - majn - difference between -the - prior. Statule snd §
6972(a)(1){3) the statute at issie in this. case, is hat under §
6972(a)(1M(B),
lows private citizens to require past contributors to clean-vp sites,

. even if those past contributors are ric longer contributing to the “im-

: mmem d-substantial mdangcrmcnt I It does not, however, imply

* that privare cilizéns ¢an sue past ¢ontributors for reimbursement.

- Thas, while Watlls and Environmental Defetise Fund do not directly
support’ the facy that § 6972(a)(1)(B) does not contemplate reim-
bursemcnt acuons the fact that courls under § 6972{a) (now amend-

"United States

ivats citizens.can sue post contributors. This al- -
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ALAMEDA COUNTY

HEALTH CARE SERVICES

AGENCY
DAVID J, KEARS, Agency Direcior

RAFAT A. SHAHID, ASST. AGENGY DIRECTOR
. " DEPARTMENT OF ENVIRONMENTAL HEALTH
March 7, 1995 . ALAMEDA COUNTY-ENV. HEALTH DEPT.

STID 4903 ENVIRONMENTAL PROTECTION DIV.
1131 HARBOR BAY PKWY., #250

K.C. Ma ALAMEDA CA 94502-6577

c¢/o John Kao, attorney (510)567-6700

650 California S8ST., 29th Floor
San Francisco CA 94108

SECOND REQUEST FOR WORKPLAN
re: Former Chrysler Dealership, 2417 Breoadway, Oakland CA 94612
Dear Mr. K.C. Ma,

We are in receipt of the tank removal report for the above
referenced site, dated 10/10/94, prepared by Epigene
International (Epigene). As you know, two underground storage
tanks (USTs) were removed from this site on 7/28/94. As per the
Epigene report, the soil sample taken from below the waste oil
UST at 8’bgs contained the following: 3900 ppm TOG, 570 ppm TPH-
diesel, 910 ppm TPH-gasoline, (ND benzene), and some 8010
compounds. The four wall samples taken from the gasoline UST
excavation between 8.5’ and 10‘bgs contained the following: up
to 1500 ppm TPH-gasoline, and up to 7.4 ppm benzene. In
addition, up to 1800 ppm TPH-hydraulic fluid was detected in the
hydraulic 1lift excavations.

These "residual" concentrations were left in place. Groundwater
was observed entering the gasoline UST pit at approximately
11.5’bgs. The impact to groundwater from these soil
concentrations will need to be assessed. However, the extent of
the soil contamination must first be assessed. Therefore, we
regquest a workplan for a subsurface investigation to assess the
lateral and vertical extent of soil contamination within 30 days,
or by April 7, 1995. The first request for this workplan was
dated 11/8/94; the deadline was 12/23/94. It would be acceptable
to incorporate monitoring wells in this phase of work.

All work should adhere to a) the Tri-Regional Board Staff
Recommendations for Preliminary Evaluation and Investigation of
Underground Tank Sites, dated 8/10/90; and b) Article 11 of Title
23, California Code of Requlations. Reports and proposals must
be submitted under seal of a California-Registered Geclogist, -
Certified Engineering Geologist, or -Registered Civil Engineer.

There are state funds available for remediation of UST sites.
These funds reimburse responsible parties, such as yourselves,
for the costs associated with remediation. I have enclosed a
brochure outlining this program. Included are phone numbers for
people to help you with this process.




March 7, 1995
STID 4903
K.C. Ma
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Please also bear in mind that, in order to maintain SB2004 fund
eligibility, specific bidding requirements and contracting
criteria must be met. You are encouraged to contact your SWRCB
fund representative (916-227-4529) for more case-specific
information.

Please be advised that "no person shall close an underground tank
system unless that person . . . demonstrates to the appropriate
agency . . . that the site has been investigated to determine if
there are any present, or were past releases, and if so, that
appropriate corrective or remedial actions have been taken,"™ as
per S8ection 25298 {(c) (4) of the California Health & S8afety Code,
(CH&SC) Division 20, Chapter 6.7. Further, '"any coperator of an
underground tank system shall be liable for a civil penalty of
not less than five hundred dollars ($500) or more than five
thousand dollars ($5,000) for each underground storage tank for
each day of violation for. . .failure to properly close an
underground tank system,' as per Section 25299 (a) (5) of CH&SC,
Division 20, Chapter 6.7.

Please be advised that this is a formal request for technical
reports pursuant to California Water Code Section 13267(b). Any
extensions of the stated deadlines, or modifications of the
required tasks, must be confirmed in writing by either this
agency or the RWQCB.

Kindly submit a cover letter on your own letter head with your
consultant’s reports. If you have any questions, please contact
me at 510-567-6700, ext 6761. You are encouraged to submit
reports on double-sided paper in order to save precious trees.

Sincerely,;

Jennifer Eberle
Hazardous Materials Specialist

cc: John Alt, Epigene International, 38750 Paseo Padre PKy,
suite B-4, Fremont CA 94536
Gordon Coleman/file

je.4903-A




ALAMEDA COUNTY . . .
HEALTH CARE SERVICES
. AGENCY
DAVID J. KEARS, Agency Director
ALAMEDA COUNTY CC4580
November 8, 1994 DEPT. OF ENVIRONMENTAL HEALTH
STID 4903 ENVIRONMENTAL PROTECTION DIVISION
1131 HARBOR BAY PKWY., #250

K.C. Ma ALAMEDA CA 94502-6577
c/o John Kao, attorney -

650 California ST., 29th Floor

San Francisco CA 94108

re: Former Chrysler Dealership, 2417 Broadway, Oakland CA 94612

Dear Mr. K.C. Ma,

We are in receipt of the tank removal report for the above
referenced site, dated 10/10/94, prepared by Epigene
International (Epigene). As you know, two underground storage
tanks (USTs) were removed from this site on 7/28/94. : As per the
Epigene report, the soil sample taken from below the waste oil
UST at 8’bgs contained the following: 3900 ppm TOG, 570 ppm TPH-
diesel, 910 ppm TPH-gasoline, (ND benzene), and some 8010
compounds. The four wall samples taken from the gasoline UST
excavation between 8.5’ and 10’bgs contained the following: up
to 1500 ppm TPH-gasoline, and up to 7.4 ppm benzene. 1In
addition, up to 1800 ppm TPH-hydraulic fluid was detected in the
hydraulic lift excavations.

These "residual" concentrations were left in place. Groundwater
was observed entering the gascline UST pit at approximately
11.5'bgs. The impact to groundwater from these soil
concentrations will need to be assessed. However, the extent of
the soil contamination must first be assessed. Therefore, wa
request a workplan for a subsurface investigation to assess the
lateral and vertical extent of soil contamination within 45 days,
or by December 23, 1994. If you would like to incorporate
monitoring wells in this phase of work, that would be acceptable.

All work should adhere to a) the Tri-Regional Board Staff
Recommendations for Preliminary Evaluation and Investigation of
Underground Tank Sites, dated 8/10/90; and b) Article 11 of Title
23, California Code of Regulations. Reports and proposals must
be submitted under seal of a California-Registered Geologist, -
Certified Engineering Geologist, or -Registered Civil Engineer.

There are state funds aviailable for remediation of UST sites.
These funds reimburse responsible parties, such as yourselves,
for the costs associated with remediation. I have enclosed a
brochure outlining this program. Included are phone numbers for
pecple to help you with this process.




November 8, 1994
STID 4903

K.C. Ma

page 2 of 2

Please also bear in mind that, in order to maintain SB2004 fund
eligibility, specific bidding requirements and contracting
criteria must be met. You are encouraged to contact your SWRCB
fund representative (916-227-4529) for more case-specific
information.

Kindly submit a cover letter with your consultant’s reports. If
you have any gquestions, please contact me at 510-567-6700, ext
6761. This is our new permanent phone number; our new fax number
is 510-337-9335. Feel free to submit reports on double-sided
paper in order to save pracious trees.

Sincerely,

Jeénnifer Eberle
Hazardous Materials Specialist

ce: John Alt, Epigene International, 38750 Paseo Padre PKky,
suite B-4, Fremont CA 94536
Ed Howell/file

je 4903




4903 . . My k.C.Ma . .
256 Miclelle LA

DATE: [O / {’)[ gy Dat h/ C""’? CA“?L}O/S“

TO = Local oversight P am
FROM: B C —fc)/
SUBJ: Transfer of Eligible Local oversight Case

Site name: )6’/7’1(’3# Cj?/'q i/—?zf b—(”t{ A’LVJ /7:

address: R 47 Bkcadaa? B city fa/t- Zip gk/éﬁz-

TO BE ELLIGIBLE FOR LOP A CASE MUST MEET 3 QUALIFICATIONS:

1. Number of Tanks: c;l removed" O Date of remox;fal 7/23/ / "7‘_"f

Aas ' ISGo
2. Samples received? Y Contamination level: o e o8 Slo gpr
(ppm and type of test?g14%EC“ [ 39ce. P
. (‘D{. /S‘U O

Contamlnatlon should be over 100 ppm TPH to quallfyu%or LoP

3. Petroleum Y N Types: Jet leaded énleade&)(ﬁé%%%i)
, i solvents

fuel oil ast 01 kerosene

DepRef remaining $ Closed w1th candace/Leslie? Y N
(If no explain why?)

IF YOUR S8ITE MEETS ALL OF THE ABOVE QUALIFICATIONS YOU SHOULD DO THE
"~ FOLLOWING TO TRANSFER THE S8ITE: ‘

1. YOU MUST CLOSE THE DEPOSIT REFUND CASE AT THIS TIME. -YOU MUST ACCOUNT
FOR ALL TIME YOU HAVE SPENT ON THE CASE AND TURN IN THE ACCOUNT SHEET TO

LESLIE. IF THERE ARE FUNDS STILL REMAINING IT I8 STILL BETTER TO TRANSFER
THE CASE TO LOP A8 THE RATE FOR LOP ALLOWS THE ADDITION OF MANAGEMENT AND W*
CLERICAL TIME. DO KOT ATTEMPT TO CONTINUE TO OVERSEE THE SITE BIHPLqup \
BECAUSE THERE ARE FUNDS8 REMAINING!

WY
2. COMPLETE THE A AND B PERMIT BPPLICATION FORMS AND GIVE TO CQb

GIVE THE ENTIRE CASE TO THE PROPER LOP STAFF UPSTAIRB FOR THEM TO DO
THE REST OF THE TRANSFER AND YOU ARE DONE!
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ALAMEDA COUNTY, DEPARTMENT OF 80 Swan Way, $200
~ ENVIRONMENTAL HEALTH Cokiand, 3;;;462'

Hazardous Materials Division Inspection Form

Site Name %WW W@M[‘Phdcys Date 7 ?é;!_y

Slte Address “J’Lf {7 / ?Q[(LA EPA ID#
Clty [/)ﬂk %[ P Phone

inspection Cgtegorjes:
MAX Amt. Stored > 5001bs/35¢/200¢f? ¥ N " 1. Haz Mat/Waste GENERATOR/TRANSPORTER
Hazardous Waste generated per month? Il. Business Plans, Acute Hazardous Materials
_Z . Underground Tanks

Site 1D#

The marked ttems represent viclations of the Cadilif, Administration Code (CAC) or the Heatih & Safety Code (HS&C)

LA GENERATOR (fifle 22)

__ 1. Waste I * 68471
__ 2 EPAID 66472
A > v0days 44508
__ 4 Labaei dates 44508
5. Blennial 66493

4. Records 66492
7. Comact 65484

8. Copy sent 66492

9. Excepfion 84484 L.
10. Coples Rec'd 54492 = M _ é é q G

Manliest
Pty

4 __11. Treatment 44371 B ; -
- 712, Onsite Disp. (HS.&C) 261895 2 - — . - CA D2
13. Ex Haz. Waste SH57D - ‘%-

3 — 14, Communications 67121 N

2 __15. Alle Soace 87124

g __ 1. Local Authority 57126

: ___ 17. Mainenance &7120 =

! TRER B di

—— b r3
;. — 19 *Prepared 67140 *
£3 __ 20: Nome Lst 67141 I e ]
58 . 21 Copies 67141 2-.’
] __ 22 Emg. Coord. Tmg. &7144 24 Le
"'3 ‘K]‘.\d_,
___ 23, Condifion 87241 .

= ___ 24, Compatiblity 87242 ~—r { ’Aﬁf

€ 25 Manfenance 67243 - F-bea =

2 T 26 Inspection 67244 i& A ‘ s

¥ 27, Butter Zone 67248 ;day_,dix; I-Fh_,,)f

2 _ 28, Tank Inspecton 87250 o @

] __ 29, Containment 47245 3“ il 2

5 0, Safe Storage &7261 [ -+

G

—_ 3\. Fresboard 67287 S‘{z&p‘ w_,,/
il |

T | L1 = Swpdl . Ganln, ” . Acsli yslloy
— 7 e e W . dapde ' 2Gd Fod Y i, j oo

35. Vehlcles 46455

e ?hoﬁ/m; -~ Ppict ~ W g L By e AP

[4

e [ Wb i FAI0HS S ST
" 41, Recyciables proens ; £ G

o Contact: t’:‘za’{&"\ [\-{u A , {-\ .
Title: (@OKC‘“{E?& j-’ ‘ Inspector: B (/t\(bvx _____
Signature: : v\\\ @’*;i:’— Signature: ———

Manlitesi

EREN

Cont'rs
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ALAMEDA COUNTY, DEPARTMENT OF 80 Swan Way, $200
ENVIRONMENTAL HEALTH ZTE',C';?;_%‘ZD"“Z'
I M Division | tion F

| Site ID# ______ Slte Name 3\”’*@4’ (/ét)\l/yr@r fQQﬂdEM,%yﬁ Today's Date 7 /2’3 /Q_({

Site Address Q'\( A ‘é/nﬁ{ﬂw EPA ID#
City Zp M'LIL Phone

Inspection Caiegories:
MAX Amt. Stored » S001bs/55g/20Ccf? ¥ N 1. Hoz. Mat/Waste GENERATOR/TRANSPORTER
Hazardous Waste generated per month? Il. Business Plans, Acute Hazardous Matsriais
l. Underground Tanks

The marked Hems reprasent violations of the Callf, Administration Code (CAC) or the Hedlth & Safety Code (HS&C)

LA GENERATOR (itle 22)
—ieae” ot PO wu Ttdhmsin, amfmecﬂ “MU W*&rcfzm
_ a3 days 64508
= & e e aon A [ Jot W Lx (Preig &ofwﬁ({’ (on otk Ct{ﬂ@\q
. e m [Aeosizedt /
: = g{g;gx;,;g:* a2 Auwwuocf w/ Mé
2 1o coples Recd 66492 . ' k {
¢  — 11 Treament 86371 U ; v
§ CheEReee o e Uk
; —EgE @ "M 1 L) B
3 Tlemime  om [Sheonliu nveded S‘{-wUmk., I ofnie@léd—acqu.e:
2 T s honing 57108 ("H, Mﬂfc'ﬁc 4‘)‘ S—-X ¥ ; Mﬂkﬁa_ - M MQ’?
g __ 19, Prepared 47140 !
- A i S OWSQMI_MLM&%L
a . 3 . Tng.
_ 23 Condition &7241 ﬁww
= ___ 24, Compatioliity 47242
5 __. 25. Mainfenance 67243
£ Z;?Ta:m&m E% Mg ‘ f) — 5 /** CPL-— 5 /0 /C)b’f"’w‘m%{
I Cpowiet o | Jgpa Lol o froClrtptf s, [
@ o P Frenteas v ifv OX 0XB" , Gl ra Pn"
¥ 7
[ 2
LB TRANSPORTER (THle 22) ' d
—» Appﬂc.a’lmur:a 66428 [/(':l ! L] M
:%%mmp. o proves \“_’JLLQ* ’ . y r}
§ o Yo sosse AL'—) ﬂg_m’ %2 :Hueq»cw C[&q
— 3% o 66544 - ]_. qi ]
£ 0. Name/ Covers ' Sf'-/CQQ) = Zﬂﬂrl/hﬂ 91'\ It o
T = 4T.R-cvcflablu Ses00 4 ; v o 7
k] _— (}'ﬂ@@)-%fmey~jb l .

o Contact: m\*“’\ M 4,1 I :
Title: | 62 L()q ‘{Q—T Inspector: 6([(&/\ _____

Signature: wnw Signature: e
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"'"” ALAMEDA COUNTY, DEPARTMENT OF | spu4tis way, #200
* ENVIRONMENTAL HEALTH g‘;';;-'-’;;‘l_‘j;zom‘
Hozar. Materials Division In i l

Site ID# Site Name -QZW ( BM Today's Date LD_’? /(}_‘}
Site  Address =>¢| 7 M@ﬂ EPA ID#

Clty le o é[ < Phone

Inspectien Categories:
MAX Amt. Stored > 5001bs/55¢/200cf? ¥ N l. Haz. Mat/Waste GENERATOR/TRANSPORTER
Hazardous waste generated per month? . Business P[Gns Acute Hﬁzcrdous Matsrials

H . Undarground Tanks w

The marked fems represent viclations of the Callf. Administration Code (CAC) or the Health & Safety Code (HS&C)

LA GENERATOR (MiHe 22y m
Y. waste ID * 48471
2 EPAID a6472
3. > S0doys 66508 . ) i
— & love darr 86508 Jd/.JL 73‘,,1" ﬂ'l Ot g iz fed /v’
= _ g 'i;!;cords 54492 #\uﬂﬂ W M WAIHAF & £ Aﬁq’,}éa%
2 L oot &b454 - s -
g :E; gg:;;:* ) g;’: _ 7/;'/?2%!\’ .%J’. é—«ud L
___ o mias Rec . i ; : " { )‘ C Ve 4
4 ___ 11, Treagtment &8371 . [ > -Q)K d(q" O 1’,{‘
= —12. Onsite Do, (H.5.&C) 24189.5
= " 13. Ex Haor. Woste 64570
5 _ . 14, Communications SN2 r
2 _. 15 Alsie Space 47124 , A
§ o LocalAumany snize Kﬁ\ﬁhﬂ W 4/(- &M /{/ CLAe20 7‘%( W“"h—
2 T s Tginng 67105 y QZ’ ; ( 4 &% ;; i 4 Q
: ___ 19. Prepared 47140 Y Mék' \/t M
$3 T3 Com pan de & o052 Kitoog ala /“"’”M
XY T H
i} 2. Erng. Coord. Tmg. 67144 4
—. 23. Coendition 67241
= —_ 24, Compatiblity 87242
g — 25. Maintenance 47243
'-_ —— 26, lrspection 47244
E —_ 27. Buffer Zona 57244
2 o 28 Tonk Irspection 67259
5 . 29. Containment 67345 A 4
5 — g?. !‘;rafe Sterage :?722.;;
— 1 Frosbourd w/'zw ol )
. !- . o .
Diris Mion_opofand ply, o 04, Bex P68
LB TRANSPORTER (ille 22 _ [ /- : £
e e, 222 Z , Uace _ain” b (ilfy St 324
i B[t d (e, T06 , Chlnecdea odiants
T Txmanw e | Gool) MMLN;&FLQ & potudy — AL KoK
B a7, Coyi provt
IS, s Lﬂmmu_, L pplr (owd Tpwe v
__ 39 Recoids T 1 7 J d
£ ___43.1 I\m.rag?vam 56545 ; Aécn f.l}-.ﬂp AL é a"-’ﬂ’&.
[ .
§ ey oo _ 'ﬂlH a wbe od qta Iato Lades

Rov &/88 !
Contact: fj@k'\&r\ M. j4 ’\ .
Title: E‘@((‘ N F Inspector: % Cha/VL _____

Signature: W’\* A W Signature: ————




ALAMEDA COUNTY HEALTH CARE SERVICES AGENCY

il DEPARTMENT OF ENVIRONMENTAL HEALTH
jg HAZARDOUS MATERIALS DIVISION
~ 80 SWAN WAY, ROOM 200
= OAKLAND, CA 94621
Ly PHONE E"%",g .54 }%/ .'_2:7_1';1. -4;4 3@2@0 o )
N g TEzfey £ £xT % s
y £ 2 E53FEL vf fa¥ g <=
:i \ E 2 tfeess P Ewc L, F 2
; 2 £ B R S £ 5
% g < 3 3h e ¢ = ty 9%
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2 £2iric 53 Fsff 5% M
0 - - .2
s
_2 UNDERGROUND TANK CLOBURE PLAN
o * * » Complete according to attached instructicns #* #* #
o
)
1. Business Name Former Chrysler Dealership
" Business Owner NA
2. Site Address 2417 Broadway
city Oakland zip 24612  phone N2
3. Mailing Address 650 California Street ,29th Floor
city San Francisco zip 94108 phone415-392—5600
4. Land Owner _%-C-Ma
Address °°° California St'nglrcity, State SF-/CA Zip 94108

5. Generator name under which tank will be manifested
K.C.Ma

ed CAC000965488

EPA I.D. No. under which tank will be manifest

_1....
rev 12/%0




®
Bernabe and Brinker, Inc.
* 6. Contractor

Address 1287-30th Street

city Oakland , CA. 94608 : Phone510-451-3482

License Type A-HhZ 1p# 610617

7. Consultant James E. Brinker

Address 1281-30th Street

city Oakland, CA. 94608 Phone 510-451-3482

8. Contact Person for Investigation

Name James E. Brinker Title Consultant
_ Phone510—451—3482
. . 2(two)
9. Number of tanks bkeing closed under this plan
10ft.

Length of piping being removed under this plan

2
Total number of tanks at facility

10. State Registered Hazardous Waste Transporters/Facilities (see
instructions).

** Underground tanks are hazardous waste and must be handled *%*
as hazardous waste

a) Product/Residual Sludge/Rinsate Transporter

Name Waste 0il Recovery Systems EPA I.D. No. CADO00626515

Hauler License No. 843 License Exp. Date 7-31-94

Address 6401 Leona Street

city _ Oakland State CA.  gzip 94605

b) Product/Residual Sludge/Rinsate Disposal Site

Name EPA I.D. No.

Address

City ‘ State ____ Zip
-2 -
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c) Tank and Piping Transporter

Name Erickson INC. EPA I.D. No. CAD009466392

Hauler License No. 00712 License Exp. Date 5-31-95

Address 55 Parr Rlvd

Cit? Richmond State CA Zip 94801

d) Tank and Piping Dispcsal site

Name Erickson INC. EPA I.D. No. CAT009466392

Address o5 Parr Blvd.

city _Richmond State CA, Zip _94801%

11. Experienced Sample Collector

Name John Alt

Company EPigene International

Address 38750 Paseo Padre Parkway

city _Fremont State CA  Zip 94536  Phone -10-791-19386

12. Laboratory

Name McCampbell Analytical

Address 110-2nd Avenue South # D7

city Pacheco State _CA Zip 94533

State Certification No. 1644

13. Have tanks or pipes leaked in the past? Yes [ ] Ne [ ¥

If yes, describe.

rev 3/92 -1 -




‘14. Describe methods to be used for rendering tank inert

C02, Dry Ice

Before tanks are pumped out and inerted, all associated piping
must be flushed out into the tanks. All accessible associated
piping must then be removed, Inaccessible piping must be
.plugged.

The Bay Area Air Quality Management District (771-6000), along
with local Fire and Building Departments, must also be contacted
for tank removal permits. Fire departments typically require the
use of explosion proof combustible gas meters to verify tank
inertness. It is the contractor's responsibility to bring a
working combustible gas meter on site to verify tank inertness.

15. Tank History and Sampling Information

Tank Material to
be sampled Location and
Capacity Use History {tank contents, Depth of
(see instructions) socil, ground- Samples
water, etc.)
250 Gallon | Leaded Gasoline Soil 2 Feet below
Empty For 20 years the bottom of
groundwater the tank if
possible
250 Gallon | Leaded Gasoline Soil 2 Feet below
the bottom of
groundwater the tank if
possible

One soil sample must be collected for every 20 feet of piping that
is removed. A ground water sample must be collected should any ground
water be present in the excavation.

-4 =
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Excavated/Stockpiled Soil

Stockpiled Soil Sampling Plan
Volume
(Estimated)
20 yards Composite three soil samples

Stockpiled soil must be placed on bermed plastic and must be
completely covaered by plastic sheeting.

16. Chemical methods and associated detection limits to be used
for analyzing samples

The Tri-Regional Board recommended minimum verification analyses
and practical quantitation reporting limits should be followed.
See attached Table 2.

Contaminant EPA, DHS, or Other EPA, DHS, or Method
Sought Sample Preparation Other Analysis Detection
Method Number Method Number Limit
TPH Gasoling GCFID (5030) ff/zu
BTX&E 8020 or 8240 o ™
Total Lead AA éi;,‘ g.cas fﬁ4ﬂ
TPH AND ’

BTXAE 8260 ..

17. Submit Site Health and Safety Plan (See Instructions)

-5 =
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18. Submit Worker's gnpensation Certificate cog

X

Name of Insurer é)fl&f’/%%%w&,f}quigkﬁ 1&

19. Subait Plot Plan (See Instructlons)
20. Enclose Deposit (See Instructions)

21. Report any leaks or contamination to this office within 5 days
of discovery. The report shall be made on an Underground
Storage Tank Unauthorized Leak/Contamination Site Report form.
(see Instructions)

22. Submit a closure report to this office within 60 days of the
tank removal. This report must contain all the information listed
in item 22 of the’ lnstructlons.

I declare that to the best of my knowledge and belief the statements
and information provided above are correct and true.

I understand that information in addition to that provided above may
be needed in order to obtain an approval from the Department of
Environmental -Health and that no work is to begin on this project
until this plan is approved.

I understand that any changes in design, materials or equipment will
void this plan if prior approval is not obtained.

I understand that all work performed during this project will be done
in compliance with all applicable OSHA (Qccupational Safety and Health
Administration) requirements concerning personnel health and safety.

I understand that site and worker safety are solely the responsibility
of the property owner or his agent and that this responsibility is not
shared nor assumed by the County of Alameda.

Once I have received my stamped, accepted closure plan, I will
contact the project Hazardous Materials Specialist at least three
working days in advance ot site work toc schedule the required
inspections.

Signature of Contractaor

rnesto F.Bevrnabe Jr.
éég? 7

Signature of Site Owner or Operator

Name (please type) \ K C. Ma

Signature “»{‘ A

e /1[4 |1 /¥
U 6 -
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INSTRUCTIONS

Genera nst

* Three (3) copies of this plan plus attachments and deposit must be
submitted to this Department.

* Any cutting into tanks requires local fire department approval.

* One complete copy of your approved plan must be at the construction
site at all times; a copy of your approved plan must also be sent
to the landowner.

*  §tate of California Pemmit Application Forms A and B are to be submitted to this
office. One Form A per site, one Form B for each removed tank.

Item Specific Instructions
2. SITE ADDRESS
Address at which closure is taking place.

5. EPA T.D. NO. under whigh the tanks will be manifestad
EPA I.D. numbers may be ckbtained from the State Department of
Health Services, 916/324-1781,

6. CONTRACTOR
Prime contractor for the project.

10. STATE REGISTERED HAZARDOUS WASTE TRANSPORTERS/FACILITIES

a) All residual liguids and sludges are tc be removed from tanks
before tanks are inerted.

c) Tanks must be hauled as hazardous waste.

d) This is the place where tanks will be taken for cleaning.

15. TANK H Q D S LING INFD ON -
Use Histery - This information is essential and must be accurate.
Include tank installation date, products stored in the tank, and the
date when the tank was last used.

Material to be sampled - e.g. water, ¢il, sludge, soil, etc.
Location and depth of samples - e.g. beneath the tank a maximum of

two feet below the native soil/backfill interface, side wall at the
high water mark, etc.

rev 3/92 ’ -7 -




* 16, CHEMICAI, METHODRS AND ASSCOCIATED DETECTICON LIMITS
See attached Table 2.

17. SITE HEALTH AND SAFETY PLAN
A site specific Health and Safety plan must be submitted. We
advocate the site health and safety plan include the fallowing items,
at a minimum: :

a) The name and responsibilities of the site health and safety
officer;

b) An outline of briefings to be held before work each day to appraise
employees of site health and safety hazards;

c) Identification of health and safety hazards of each work task.
Include potential fire, explosion, physical, and chemical hazards:;

d) For each hazard, identify the action levels (contaminant
concentrations in air) or physical cenditicns which will trigger
changes in work habits to ensure workers are not exposed to unsafe
chemical levels or physical conditions:

e} Descripticn of the work habit changes triggered by the above action
levels or physical cenditions;

f) Frequency and types cof air and perscnnel menitoring - along with
the environmental sampling techniques and instrumentation - to be
used to detect the above action levels. Include instrumentation
maintenance and calibration metheds ané frequencies;

g) Cenfined space entry procedures (if aprlicable};
n) Decontamination procedures:

i) Measures tc be taken tc secure the site, excavaticn and stockpiled
soil during and after work hours (e.g. barricades, caution tape,
fencing, trench plates, plastic sheeting, security guards, etc.);

j} Spill containment/emergency/contingency plan. Be sure to include
emergency phone numbers, the locaticn of the phone nearest the
site, and directions to the hospital nearest the site;

k) Decumentaticn that all site workers have received the appropriate
OSHA approved trainings and participate in appropriate medical
surveillance per 29 CFR 1910.120; and

1) Page for employees toc sign indicating they have read and will
comply with the site health and safety plan. '

The safety plan must be distributed to all employees and contractors
working in hazardous waste operations on site. A complete copy of
the site health and safsty plan along with any standard operating
procadures shall be on site and accessible at all times.

rev 3/92 -8 =




NOTE: These Trequirements are exgerpts from 29 CFR Part
1910.120(bk) (4), Hazardous Waste Operations and Emergency Response;
Final Rule, March 6, 198%. Safety plans of certain underground tank
sites may need to meet the complete requirements of this Rule.

19. PLOT PLAN
The plan should consist of a scaled view of the facility at which

the tank(s) are located and should include the following
information:

a) Scale;

b) North Arrow;

c) Property Lines;

d) Location of all Structures;

e) Location of all relevant existing egquipment including tanks
and piping to be removed and dispensers;

f} Streets;

g) Underground conduits, sewers, water lines, utilities;
h) Existing wells (drinking, monitoring, etc.):

i) Depth to ground water; and

j) All existing tanks and piping in additicn to the ones being
pulled.

20. DEPOSIT
A deposit, payable to Alameda County for the amcunt indicated on
the Alameda County Underground Storage Tank Fee Schedule, must
accompany the plans.

21. Blank Unauthorized Leak/Contamination Site Report forms may be
obtained in limited quantities from our office and from the San
Francisco Bay Regional Water Quality Control Beard (415/464-1255).
Larger quantities may be obtained directly from the State Water
Resources Control Boaxrd at (916) 739-2421.

22. TANK CILOSURE™ RT
The tank closure report should contain the following information:

a) General degcription of the closure activities;

b) Description of tank, fittings and piping conditions. Indicate tank
size and former contents; note any corrosicn, pitting, holes, etc.;

rev 3/92 - g -




c)

rev 3792

Description o!:he excavation itself. chude the tank and
excavation depth, a log of the stratigraphic units encountered
within the excavation, a description of root holes or other
potential contaminant pathways, the depth to any cobserved ground
water, descriptions and locations of stained or odor-bearing soil,
and descriptions of any observed free product or sheen;

Description of sampling methods;

Description of any remedial measures conducted at the time of tank
removal;

To-scale figures showing the excavation size and depth, nearby
buildings, sample locations and depths, and tank and piping
locations. 1Include a copy of the plot plan prepared for the Tank
Closure Plan under item 19;

Chain of custody records;

Copies of signed laberatory reports:

Copies of "TSDF to Generator" Manifests for all hazardous wastes
hauled offsite (sludge, rinsate, tanks and piping, contaminated
soil, etc.): and

Tabulation of the volume and final destinaticn of all non-
manifested contaminated soil hauled coffsite.

- 10 -




Regional Board Staif Recommendations 10 August 13930
iminary UST Site .estigaticns .

EXPLANATION FOR TABLE #2: MINIMUM VERIFICATION ANALYSISZ

1. OTHER METHODOLCGIES are continually being developed and as methods are
accepted by EPA or DHS, they also can be used.

2. For DRINKING WATER SOURCES, EPA reccmmends that the 50C serles for
velatile organics be used in preference to the 600 series because the
detaction limits are lower and the QA/QC 1is better.

APPRCPRIATE STANDARDS for the materials stored in the tank are tc be
usaed for all analyvsaes cn Table #2. TFcr instance, seasconally, there
may be five different jet fuel mixtures to be considered.

(%]
»

To AVCOID FALSE POSITIVE detection of benzene, benzene-frae sclvents
are tz be used.

i B

TOTAL PETROLEUM HYDROCARBONS (TPH} as gascline (G} and diesel (D)
ranges (volatile and extractible, respectively) are to be analyzed and
cnaracterized by GCFID with a fused capillary cclumn and praparsd by
EIPA methcd 3030 (purge and trap) f£or vclatile hydro- carbens, or
extracted by sonication using 3330 methcdology for extractable
hydrccarcens. Fused capillarv cclumns are prafsrred tc packed
columns; a packed column may be used as a "first cut" with "dirmy"
samples cr once the hydrocarbens have been characterized and proper
QA/QC is follcowed.

(4]

TETRAETHYL LEAD (TEL) analysis may be raguired if <total lead is

e et e
Getectzad unless the detarminaticn is made that the %stal lead
concentration is gecgenic (naturally cccurring) .

(121

7. CHLORINATED HYDRCCARBCNS (CL HC) AND BENIINE, TOLUENE, XYLENE AND
ITYYLBENZENE (BTX&E) are analyzed in scil by EPA methods 8010 and 302¢
respectively, {(or 8240) and in water, 601 and 8§02, respectively (cr
624) .

8. CIL AND GREASE (0 & G) may be used when heavy, straight chain
hyvdrccarbons may be pressnt. Infrared analvsis by method 418.1 may
also be acceptable fcr O & G if proper standards are used. Standard
Methods" 17th Bdition, 1989, has changed the 503 series to 5320.

.

PRACTICAL QUANTITATION REPORTING LIMITS ars influenced by matrix
problems and laboratery QaA/QC procedures. Following are the Practical
Quantitation Reporting Limits:

V]

SQIL PPM WATER PPB
TPH G 1.0 50.0
TFE D 1.0 50.0
BTILE 0.005 0.5

c &G 50.0 5,000.0




Tri-Regicnal Board Stgfs Recommendations 10 August 1390
trelizinary UST Site estigations .

Based upcn a Regicnal Board survey cof Department of Health Services
Certified Laboratcories, the Practical Quantitation Reperting Limits are
at=ainable by a majority of laboratories with the exception cf diesel fuel
in sogils. The Diesel Practical Cuantitation Reporting Limits, shown by
the survey, are:

ROUTINE MODIFIED PROTOCCL
< 10 pom (42%) < 10 ppm (10%)
< 5 pem (19%) < 5 ppm (21%)
< 1 pem (35%) < 1 ppm (60%)

When the Practical Quantitaticn Reporting Limits are nct achievable,
an explanation of the proklem is to be submitted cn the laboratory
data sheets.

[
(& ]

LABORATCRY DATA SHEETS are to be signed and submitted and include the
laboratory's assessment cof the condition cf the samples on receipt
including temperature, suitable container <tvpe, air Dbubbles
prasent/absent in VOA betilss, proper presservaticn, etc. The sheets
are to include the dates samplesd, subnmittad, preparad for analysis,
and analyzed.

1i. IF PEAXS ART FOUND, when running samples, that dc nct cenfcrm to tae
standard, labcratcories are t2 report the peaks, including any unknown
complex mixturses that eluse at times varving Ircm the standards.
Reccgnizing that these mixtures may be ceontrary to Tie standard, tiaey
may net ke readily identified; however, they are (g Ze reportad. AT
zhe discreticn of the LIA or Regicnal Beard the folilcwing informaticn
is to be contained in the lapecratory rapcrt!

The relative ratanticn time for the unkncwn peak(s) rslative to the
reference peaX in the standard, coples ¢f the chrcoma- togram(s),
the type of column used, initial temperature, Tamperaturs progran
is ¢C/minute, and the final temperature.

=
[ {8
.

REPORTING LIMITS FOR TPH are: gasoline standard < 20 carbon atoms,
iiesel and jet fuel (kerosene) standard < 30 carbon atoms. It is net
necessary to continue the chromatcgraphy beyond the limit, standard,
or EPA/DHS methcd protoccl (whichever time is greater).

EPILOGUR

ADDITIVES: Major oil companies ars being encocuraged or required by the
federal govermment to reformulate gascline as cleaner burning fuels to
reduce air emissions. MTBE (Methyl-tertiary butyl ether), ETHANOL (ethyl
aleshol), and other chemicals may be added to reformulate gasolines to
increase the oxygen content in the fuel and thereby decrease undesirable
emissions (abcut four percent with MTBE). MTBE and ethanol are, for
practical purposes, soluble in water. The removal from the water column
will be difficult. Other compounds are being added by the oil companies
for various purposes. The refinements for detection and analysis for all
of these additives are still being worked cut. If you have any questions
about the methodology, please call your Regional Board representative.




e
RECO ED MINIMUM VERIPICATION SES FOR
UNDERGROUND TANK LEAKS

HYDROCARBON LEAK OIL ANALYSIS WATER ANALYSIS

Unknown Fuel TPH G GCFID(5030) TPH G GCFID(5030)
TPH D GCFID(3550) TPH D GCFID(3510)
BTXEE 8020 or 8240 BTX&E 602, €24 or
TEH AND BTX&E 8260 8260

Leaded Gas TPH G GCFID(5030) TPH G GCFID(5030)
BTX&E 8020 OR 8240 BTX&E 602 or 624

TPH AND BTX&E 8260
TOTAL LEAD AA

TOTAL LEAD AA

------ Opticnal-——==-=
TEL DHS-LUFT TEL DHS-LUFT
EDB DHS-AB1803 EDB DHS-AB1803
Unleaded Gas TPH G GCFID(5030) TPH G GCFID(5030)
BTX&E 8020 or 8240 BTX&E 602, 624 or
TPH AND BTX&E 8260 8260
Diesel, Jet Fuel and TPH D GCFID(3550) TPH D GCFID(3510)
Kerosene BTX&E 8020 or 8240 BTX&E 602, 624 or
TPH AND BTX&E 8260 8260
Fuel/Heating 0il TPH D GCFID(3520) TPH D GCFID(3510)
BTX&E 8020 or 82490 BTX&E 602, 624 or
TPH AND BTX&E 8260 8260
Chlorinated Sclvents CL HC 28010 or 8240 CL HC 601 or 624
BTX&E 8020 or 8240 BTX&E 602 or 624
CL BC AND BTX&E 8260 CL HC AND BTX&E 8260
Nen-chlorinated Solvents TPH D GCFID(3530) TPH D GCFID(3510)
BTX&E 8020 or 8240 BTX&E 602 or 624
TPH AND BTH&E 8260 TPH and BTH&E B8Z60
Waste and Used 01l TPH G GCFID(5030) TPH G GCFID(5030)
or Unknown TPH D GCFID(3550) TPH D GCFID(3510
f{All analyses must be TPH AND BTX&E 8260
completed and submitted) © & G 5520 D & F 0 &G §520 C & F
BTX&E . 8020 or 8240 BTX&E 602, 624 o
8260
CL HC 8010 or 8240 CL HC 601 or 624

ICAP or AA TO DETECT METALS: Cd, Cr, Pb,

METHOD 8270 FOR SOIL OR WATER TO DETECT:

PCB* bBCB
PCP* PCP
PNA PNa
CREQSQTE CREQSOTE

* If found, analyze for dibenzofurans (PCBs) or dioxins (PCF)

Reference: Tri-Reg;onal Board Staff Recommendations for Preliminary
Evaluation and Investigation of Underground Tank Sites,
10 August 1590 ’

Zn, Ni



STATE P.0. BOX 807, SAN FRANCISCO,CA 94101-0807
COMPENSATION
INSURANCE

FUND CERTIFICATE OF WORKERS' COMPENSATION INSURANCE

POLICY NUMBER: 1305773 - 94
ISSUE DATE: 06-01-94 CERTIFICATE EXPIRES: 06-01-95

CQUNTY OF ALAMEDA
HAZARDOUS WASTE DEPT.
80 SWAN WAY

OAKLAND CA 9L612

This is to certify that we have issued z vaiid Workers' Compensation insurance policy in @ form approved by the
Caiifornia insurance Commissioner to the employer named below for the policy period indicated.

This policy is not subject to cancellation by the Fund except upon 10 days' advance written natice to the empigyer,
We will also give vyou 40 days’' advance notice should this policy be cancelled prior to its normal expiration.

This certificate of insurance is not an insurance policy and does not amend, extend or aiter the coverage afforaed
by the policies listed herein. Notwithstanding amy reguirement, term, or condition of any contract or other dacument
with respect to which this certificate of ingurance may be issued or may pertain, the insurance afforded by the
policies describad herein is subject to all the terms, exciusions and conditicns of such policies.

N st

PRESIDENT
EMPLOYER‘'S LIABILITY LIMIT: $3,000,000.00 PER OCCURRENCE.
EMPLOYER LEGAL NAME
BERNABE & BRINKER, INC BERNABE & BRINKER, INC

1281 - 30TH ST
DAKLAND CA 94608

PRINTED: 95-19-94 ppapg




g3

iy




® ®
BERNABE AND BRINKER INC.

General Engineering Contractor ® Hazardous Substances Removal e License #610617

1281 - 30th Street

TEL: 510 = 451 » 3482
Oakland, California 94608

FAX: 510 » 836 = 2635
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PROJDWAY

FoRIER. CHRYSIER DEMER SHHF
Z4Y7 BRORPNIGY
OAKLAND, CA. 94612




. ALAMEDA COUNTY HAZARDOUS MATERTALS DIVISION
pPeclaration of Site Account Refund Recipient
SITE CWMER FILLS OUT PER SITE
-- OPTICMAL -~

The property owner will use this form tc designate someocne other
than him- or her- self to receive any refund due at the completion
of all deposit/refund projects at the site listed below. In the
absence of this form, the property cwner will receive any refund.
Oonly one person at any one time may be designated to receive any
refund.

SITE NUMBER/ADDRESS: E PROPERTY OWNER
Site Number
AORMER. ChRYSLER KL.C . A

l_cm"‘y Name . Owner's Name

oy ,.7 WW@‘LY ' @_C'O A LAFORD By QO\“"':F(JQ
Stre\;t Address Owrer's Address
AR D G2 T chA  AdIog
City Zip Code Qwner's City state zip

A

I designate the following person to receive any refund
due at the completion of all deposit/refund projects:

BERRMSE g; Bepovep O«

Name

|28 - 30TH <1

Street Address

OARD oA Adbog

city / 2ip

l
b (D, /1[4y
T o —— Lj K e 1

K 'C-.MA

Property Qwrer Hame

RETURN FORM 10: Alameda County, Hazardous saterials Div.
30 Swan Way, Rm 200
oakland, CA 94621-1439
- M - 8714 Phane: (510) 271-4320
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BERNABE & BRINKER, INC.

SITE SAFETY PLAN

2417 Broadway

Site e Project}

Original Site Safety Plan:Yes(X)No( ) Revision#
Ernie Bernabe Jr. 7-18-94

PFlan Prepared by - Date

Plan Approved by Date

Please respond to each item as completely as possible.
Where an item is not applicable, please mark "N/A."

1. KEY PERSONNEL AND RESPONSIBILITIES
(Include name, tslephone number, health and safety

respons%bilities, i.e., project manager - Joe Smith -
responsible for supervision of all site activities.)

Project Manager Ernesto F. Bernabe Jr.

Site Safety Manager__ Ernesto F. Bernabe Jr.

Alternate Site Safety Manager James E. Brinker
James E. Brinker,Ernie F. Bernabe

Field Team Members
Eugene Bowen

Agency Reps: [Please specify by one of the following
symbols: Federal:(F), State:(8), Local:(L),

Contractor(s):(C) )
Alameda County Health Haz Mat (L) Oakland Fire Dept (L)

John Alt (C) grickson (C)
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B&B SITE SAFETY PLAN

2. JOB HAZARD ANALYSIS:
Haiard Level: High{ ) Moderate( ) Low(x) Unknown ( )
Hazard Type: Liquid( ) Solid( ) Sludge( ) Vapor/Gas(X)

Known or suspected hazardous materials present on site:

Gasoline

Characteristics of hazardous materials included above:

(Complete for each chemical present:)

MATERIAL #1: Corrosive{ ) Ignitable(x) Toxic{ )
Reactive( ) Volatile{ ) Radiocactive( )
Biological Agent({ )

Exposure Routes: Inhalation(x) Ingestion( ) Contact{ )

MATERIAL #2: Corrosive( ) Ignitable( ) Toxic( )
Reactive( ) Volatile( ) Radioactive( )
Biological Agent( )

Exposure Routeé: Inhalation{( ) Ingestion( ) Contact( )

MATERIAL #3: Corrosive( ) Ignitable( ) Toxic( )
Reactive( ) Volatile( ) Radicactive( )
‘Biological Agent( )

Exposure Routes: Inhalation( ) Ingestion( ) Contact( )

MATERIAL #4: Corrosive( ) Ignitable( ) Toxic( )
Reactive( ) Volatile( ) Radioactive( )

Biological Agent( )

Exposure Routes: Inhalation( ) Ingestion( ) Contact( )
2
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B&B SITE SAFETY PLAN

2.2 JOB~SPECIFIC HAZARDS
For each labor category, specify the possible
hazards based information available (i.e., Task-
driller, Hazards-~trauma from drill rig
accidents, etc. ) For each hazard, indicate
steps to be taken to minimize the hazard.

Jack hammer and air compressor noise

( use ear plugs)

The following additional hazards are expected on
site (i.e., snake-infested area, extreme heat,
etc.):

Meastures to minimize the effects of the
additional hazards are:

3. MONITORING PLAR

3.1 (a) Air Monitoring Plan
Action levels for implementation of air
monitoring. Action levels should be based on
published data available on contaminants of
concern. Action levels should be set by persons
experienced in industrial hygiene.

Level Action Taken
(i.e., .5ppm) (i.e., commence perimeter monitoring)
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B&B SITE SAFETY PLAN

(b) Air Monitoring Equipment
Outline the specific equipment to be used,
calibration method, frequency of monitoring,

" locations to be monitored, and analysis of samples

3.3

(if applicable):
Combustible gas meter

If air monitoring is not to be implemented for this
site, explain why:

Personnel Monitoring
{Include hierarchy of responsibilities in decision-
making on the site).

Sampling Monitoring

(a) Techniques used for sampling_Packhoe to pick up

the soil from the tank pit and a 2" brass tube will

be driven into the dirt to collect the samples.




B&B SITE SAFETY

(b) Equipments used for sampling Backhoe, hammer,

(¢c) Maintenance and calibration of equipments

PERSONAL PROTECTIVE EQUIPMENT (PPE)

Equipment used by employees for the site tasks and
operations being conducted. Be specifiec (i.e., hard
hat, impact resistance goggles, other protective
glove, etc.).

hard hats, rubber gloves, leather gloves, safety glasses

orange vest, steel toe boots

SITE CONTROL AND SECURITY MEASURES
The following general work zone security guidelines
should be implemented:

,4Hork zone shall be barricaded and caution tape be

used.

-Excavations shall be closed when drilling and
sampling activities are not actually taking place.

-No excavations shall be left unattended. Visitors
will not enter the work zone unless they have
attended a project safety briefing.

-Persons will not leave the work zone without first
pasaing through the decontamination zone.
\

5




B&B SITE SAFETY PLAN

6 - .

DECONTAMINATION PROCEDURE
List the procedures and specific steps to be taken
to decontaminate equipment and PPE.

All equipments has to be wash, soap and rinse.

Protective clothing that had been contaminated

has to be dispose of properly

TRAINING RECUIREMENTS

Prior to mobilization at the job site, employees
will be attend a safety briefing. The briefing will
include the nature of the wastes and the site,
donning personal protection clothes and egquipment,
decontamination procedures and emergency
procedures.

MEDICAL SURVEILLANCE REQUIREMENTS

If any task requires a very high personnel
protection level, personnel shall provide assurances
that they have received a physical examination and
they are £it to do the task. Also, personnel will be
instructed to look for any symptom of heat stress,
heat stroke, heat exhaustion, or any other unusual
symptom. If there is any report of that, it will be
immediately be followed through, and appropriate
action will be taken.

STANDARD OPERATION PROCEDURES

Bernabe & Brinker, Inc. is responsible for all
Bernabe & Brinker, Inc. employees on the site. Each
contractor shall provide all the equipment necessary
to meet safe operation practices and procedures for
their personnel on site, and be responsibhle for the
safety of their workers.

A. "Three Warning"” system is utilized to enforce
compliance with Health and Safety procedures
practices which will be implemented at the site for
worker safety:

*Eating, drinking, chewing gum, or tobacco, and
smoking will be allowed only in designated areas.

6
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B&B SITE SAFETY PLAN

*Wash facilities will be utilized by workers in the
work areas before eating, drinking, or use of
toiled facilities.

*Containers will be labeled, identifying them as
waste, debris, or contaminated clothing.

*A1] excavation/drilling work will comply with

- regulatory agencies requirement.

%A1l site personnel will be required to wear hard
hats and advised to take adequate measures for
sel f-protection. '

*Any other action which is determined to be unsafe
by the site safety officer.

10. CONFINED SPACE ENTRY PROCEDURES
No one is allowed to enter any confined space
operation without proper safety measures.
Specifically, in case of an excavated Tank Pit no
one should enter at no time.

11. EMERGENCY RESPONSE PLAN
Fire extinguisher{s) will be on site prior to
excavation. Relevant phone numbers are:

Person Title Phone Number
J.E.Brinker Project Manager 510-451-3482
Oakland Fire 911 or 510-444-1 616
Oakland Police 911 or 510-_-273-3211
Acme Ambulance 911 or 510-653-6622

Poison Control
Center (800) 523-2222
510-410-9082
Site Phone
Nearest Off-S8ite 510-410-9082
Number
Medical Advisor
J.K.Kao 415-392-5600

Client Contact




.B&B SITE SAFETY PLAN

U.S. EPA = ERT.c.vrecansrancrsnsaosonssnsns (201) 321-6660
chemtrecll-........ ..... 4 4 8 4 a R 4 s s B P P & AP 00(800) 424_9300
Centers for Disease Control..... feserw e Day:

(404) 329-3311

Night:

(404) 329-2888
National Response Center.......... eeessas.{B800) 424-8802
Superfund/RCRA Hotline........cccucvvvenenn (800) 424-8802
TSCA Hotline.......... e sscanrserrsaasre s (800) 424-9065

National Pesticide Information Services....(800) 845-7633

Bureau of Alcohol, Tobacco, and Firearms...(800) 424-9555

HEALTH AND SAFETY

COMPLIANCE STATEMENT
Ernesto F. Bernabe Jr
‘ , have received and
read a copy of the project Health and Safety Plan.

1 understand that I am required to have read the
aforementioned document and received proper training
under the occupational Safety and Health Act (29 CFR,
part 1910.120) prior to conducting gite activities at the

L@\ vy
(VR

Signature - Date

Nearest Hospital Summit Hospital
Tel, No. 510-655-400




