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3335
Dorothy Jones, Esqg.
State Water Resources Control Board

Department Counsel

2014 T Street, Suite 130

Sacramento, California 94244-2120

Ms. Lorxi Casias

State Water Resourcesg Contrcl Board
UST Programs

2014 T Street, Suite 130
Sacramento, California 94244-2120 =

Re: Ninth Avenue Terminal--Regarding Supplement to -
Notice of Appeal And Petitiocn for Review (the -
"Appeal"} Of The Removal C¢f Western Tube And - T
Conduit From Notice Of Responsibility With =
Respect Teo Underground Storage Tank Located At
Building H-107

Dear Ms. Jones and Ms. Casiasg:

As you are aware, we represent the City of Oakland, acting by
and through its Board of Port Commissioners {"Port of Oakland") in
connection with complex environmental litigation at the Ninth
Avenue Terminal in the Qakland inner harbor, styled Port of

Cakland, et al. v. Keep on Trucking, et al., USDC Northern District
of California, Case No. C 95-03721 (CRR).

The purpose of this correspondence is to confirm the status of
various petitions and appeals and supplement our appeal with
respect to the removal of Western Tube & Conduit ("WTC") from its
designation as a responsible party.

By letters dated February 2, 1998, our office notified the
State Water Resources Control Board ("SWRCB") through Ms. Lori
Casias that the Port of Oakland was appealing certain decisions by
the SWRCB and that the Port of 0Oakland intended to provide
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Cakland’s February 2, 1998 correspondence addresses the legal
issues presented in the petition of that matter and the Port of
Oakland reserves its right to provide the evidentiary basis for
maintaining Gold Shields status as a responsible party.

4, In the Matter of Petition of Western Tube &
Conduit Corporation:

On or about November 20, 1997, WTC served a petition
for review requesting that Alameda County remove WTC as a
responsible party for investigation and cleanup of the Site with
respect to underground storage tank(s) it operated and/or had legal
control over (State ID No. 3335).°

By letter dated December 11, 1997 the SWRCB removed
WTC from its designation as a responsible party because no evidence
was presented that "would indicate the unauthorized release

occurred during the time Western Tube operate the tank(s)"*. By
letter dated December 16, 1997 Alameda County verified that WTC had
bsen removed from the designation of responsible party(ies) "for

the petroleum hydrocarbon release attributed to the 1000 gallon
underground storage tank adjacent to Building H-107."°

On February 2, 1938 our office notified the SWRCB,
through Lori Casias, that the Port of Oakland was appealing various
decisions by the SWRCB and that the Port of Oakland intended to
provide additional information to support its appeal of the SWRCB's
December 11, 1997, decision to remove WTC from their designation as
a responsible party for the corrective action at the site. (See
Exhibit "AN ) Concurrently, by sending copies of our
petitions/appeals to Alameda County, the Port of Oakland notified
Alameda County that it was appealing WTC’s removal as a responsible
party.

This correspondence sghall therefore sgerve as the
Port of Oakland’s supplement to its appeal with respect to the

3 A true and correct copy of WIC's petition for review is
attached hereto as Exhibit n"C".

* A true and correct copy of the SWRCB’s December 11, 19397
correspondence i1s attached hereto as Exhibit "D".

® A true and correct copy of Alameda County’'s December 16, 1997
correspondence is attached hereto as Exhibit "E".
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removal of WTC from the notice of responsibility requiring cleanup
and investigation of the underground storage tank(s) located at
Building H-107. Pursuant to Alameda County’s December 16, 1597
correspondence this supplemental appeal addresses WTC’'s status as
a responsible party with respect to the underground storage tank (s)
at Building H-107 and not any other underground storage tank(s)
which it operated and/or had legal control over at the Site®. The
Port of Oakland reserves its right to further petition and provide
evidentiary and factual basis with respect to any other removal
regarding WTC.

II. Presentation of Evidence Regarding WTC’'s Responsibility For
The Contamination At The Ninth Avenue Terminal Site --
Underground Storage Tank at Building H-107

WIC leased Building H-107 from 1968 through 1974, including
the underground storage tank.’ On numercus occasions our
consultant and representatives from the Port have provided Alameda
County with credible and reasonable evidence which indicates that
WTC had a responsibility for the contamination at the Ninth Avenue
Terminal site. Attached hereto as Exhibit "F" are documents which
evidence that WTC has responsibility for contamination at the site
and that it controlled the underground storage tank at Bldg. H-107
during the period in which releases occurred. Specifically:

(1) Exhibit "F-1" is a copy of WIC’s November 1, 1968
lease agreement with the Port of Oakland and Port
of Oakland Resolution No. 20402 which shows that
WTC leaged premises which included the dispensing
pumps and underground storage tank at Building H-
107 {see location of tanks and dispensing unit as
drawn in by the Port’s consultant) ;

{2) Exhibit "F-2" is the Cross-Complaint filed by WTC,
the same petitioner who has represented to the

¢ In fact, on February 2, 1998 the Port of 0Oakland sought
confirmation that the SWRCE decision to remove WTC from the
responsible party designation related only to underground
storage tank at Bldg. H-107 (see Exhibit "A"). The Port of
Oakland has not yet received confirmation regarding this
matter from the SWRCB or Alameda County.

7 Pursuant to initial disclosures of WTC; WTC may have had
control over the UST until as late as 1980.

3/2/98 115301)#52538
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SWRCB in its petition that "there is no evidence of
a release during Western Tube’s tenancy of the
site." See Exhibit "C," WTC Petition, § 4. This

Cross-Complaint was filed in United States District -

Court, for the Northern District of California on

or about May 8, 1897, and alleged that WIC -

subleased a portion of the property to C & T
Trucking *who utilized the underground storage tank
and caused or permitted to be caused the release of
hazardous substances and/or petroleum hydrocarbons
at the property as a result of its operation of the
underground storage tank." See Exhibit "E-2,%
WTC's Cross-Complaint, page 9, 1 27. WTC 3
allegation alone provide the evidentiary basis for
naming WTC as a responsible party. Under the
Federal Rules of Civil Procedure, Rule 11, when WTC
filed its cross-complaint it certified that: '"the
allegations and other factual contentions have
evidentiary support or, if specifically so
identified, are likely to have evidentiary support
after reasonable opportunity for further
investigation or discovery." We hope that we are
not being too subtle in pointing out to the SWRCB
that five months after representing to the United
States District Court that there was evidence which
would establish that releases cccurred during WIC! &
control of the underground storage tank, WTC sent a
petition to the SWRCB stating '"there is no evidence
of 'a release during WTC's tenankéy &f the site."

Further, WTC feigning lack of information regarding
why they were named to the designation of
responsible parties stated "it cannot argue why it
is not a responsible party, except to rely on the
constitutional requirement of due process of law."
See Exhibit "C," WTC’'s Petition, at ¥ 7. In sum,
WTC is attempting to dupe the SWRCB into believing
that no information exists that would necessitate
their being named a resgponsible party when in fact
the tanks were utilized on a regular basis to fuel
trucks delivering 1large diameter steel pipe
throughout California, as part of a multi-national
distribution network and export-import controlled
by Sumitomo Metals of Japan. Again, WTC knows it
utilized those tanks and even has witnesses

1998
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available who drove the trucks during these
periods.

Exhibit "F-3" is WTC’'s November 25, 1996 Notice of
Discharge, Notice of Intent to File Suit Pursuant
to the Resource Recovery and Congervation Act 42
U.5.C. § 6972 ("RCRA"} and the Clean Water Act 33
U.5.C. § 1365, and Notice Pursuant to the O0il
Pollution Act, 33 U.S.C. § 2101. Once again, WTC
alleged that "during C&T‘s operations . . . its
stored, used and otherwise maintained solid wastes,
hazardous sgubstances and/or petroleum” . . . and
caused the discharge . . ." of said substances at
the property. See Exhibit "F-3," WTC’s Notice of
Discharge at pp. 2-3. This 1is further evidence
that requires the conclusion that WTC 1is a
responsible party.

Exhibit "F-4" is a map prepared by our consultant
that shows soil and groundwater concentraticns in
the former tank area have elevated levels of
diesel; this data supports a finding that the tanks
leaked during WTC’'s operation and that WTC
contributed to the contamination at the site.
Please note that the Port has nc evidence of any
party using or operating the tanks at H-107 after
WTC vacated the premises in 1980;

Exhibit "F-5" are aerial photographs from April 3,
1970 and April 24, 1973 which show staining in the
tank area establishing by circumstantial evidence
that releases occurred during the WTC operational
period.

Exhibit "F-6" is our consultant’s expert opinion
which is based upon the review of sgite specific
analytical data from the tank area which strongly
suggests that past releases of petroleum products
did occur in the H-107 UST area. And based upon
our consultant’s experience, the observed
straining, the site specific analytical data and
the industry acknowledgement that releases are
inherent with the operation of petroleum product
distributions systems lead our consultant to
conclude that impacted soil and groundwater likely
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occurred during WTIC’'s and their sublessee’s
operation of the UST.

The aforementioned exhibits provide the SWRCB a reasonable
basis to conclude that WTC used and controlled the tanks during the
time of interest and that unauthorized releases occurred during
said period such that WTC should be designated a responsible party.
If on the basis of the evidence presented in this supplemental
petition an appeal meets your requirements, we ask that you reverse
your decision to remove WTC from their designation as a responsible
party. If you have further evidentiary concerns, we suggest that,
given the clear and intentional misrepresentations by WTC, you
require WTC employees to answer specific questions under penalty of
perjury regarding WTC’s usage of the tank at H-107. The following
parties have been designated as knowledgeable in WTC’'s initial
disclosure statement: Mark Alexander, Carl Crease, C.D. Erickson,
and Pat Jackson.

If you decline either of these options, please notify the Port
or call us to schedule an evidentiary hearing. Thank you for your
anticipated cooperation in this matter.

Very truly yours,

FITZGERALD, ABBOTT & BEARDSLEY LLP

By
Jonathan W. Redding

JWR: 1m

¢¢: Barney Chan (U.S. Mail)
Richard Denney, Esg. (U.S. Mail)
Mitchell Griffin, Esq. (U.S. Mail)
Carol Woo, Esqg. (U.S. Mail)
Michele Heffes, Esg. (U.S. Mail)
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VIA FACSTMILE {(510) 337-9335 VIA FACSIMILE (8916) 227-4344

AND FEDERAL EXPRESS AND FEDERAL EXPRESS

Mr. Barney Chan Lori Casias

Hazardous Materials Specialist State Water Resources Control

Alameda County Health Care Board

Services Agency UST . Programs

1131 Harbor Bay Parkway, 2nd Floor P. 0. Box 944212

Alameda, California 94502 Sacramento, CA 94244-2120
Re: Ninth Avenue Terminal -- Notice of

Responsibility to Encinal Terminals With
Respect to Underground Storage Tank H-317

Dear Mr. Chan:

It has come to our attention that Encinal Terminals
("Encinal") has successfully challenged Alameda County Health Care
Services Agency’'s ("Alameda County") naming of Encinal to the
December 16, 13997, order to investigate and cleanup the Ninth
Avenue Terminal site. A true and correct copy of Alameda County’s
December 16, 1997, Order 1s attached hereto as Exhibit "A." Be
advised that Alameda County’s deletion of Encinal’s name from the
Notice of Responsibility Order, has necessitated that the Port
exhaust all administrative remedies pursuant to Health & Safety
Code § 25299 et seqg., and Water Code Section 13320 and Title 23,
California Code Regulations Section 2050, including petitioning to
the State Water Resources Control Board to review the December 16,
1997, Order issued by Alameda County.

Chapter 6.75 -- Petroleum Underground Storage Tank Cleanup --
was added to the Health & Safety Code to give local government more
flexibility in ordering dischargers to cleanup spilled gasoline and
other petroleum products. Chapter 6.75 places local government on
par with the Regional Water Quality Control Board. Among other
things local agencies "may issue an order to the owner, operator or
other responsible party requiring compliance" with the cleanup

2/2/98 (15301)#48854
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Mr. Barney Chan
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regarding its "Trucking Division" operations at the site. Exhibit
"C5" shows that Encinal had keys to the UST pumping dispenser which
delivered petroleum products from the UST to various equipment.
Further, Exhibit "Ce" shows that gsoil and groundwater
concentrations in the former tank area have elevated levels of
petroleum which support a finding that the tanks leaked during
Encinal operation and that Encinal contributed to the contamination
at the Site.

Generally speaking it is appropriate and responsible for a
regulatory agency to name all parties for which there is reasonable
evidence of responsibility, especially in cases of disputed
responsibility. See Exhibit "D": In the Matter of the. Petition of
Exxon Co. U.8.A. (Order No. WQ85-7). Further, it is a matter of

" public policy that all entities for which there is substantial
evidence of liability under Water Code Section 13304 be named. See
Exhibit "E": In the Matter of the Petition of Sanmina Corporation,
WQ 93-14 (and State Board Orders cited therein); In the Matter of
the Petition of U.S. Cellulopse and Louis J. and Shirley D. Smith,
WQ 92-94. As a result it is unfair to place all of the
responsibility on the Port as landowner. In fact for Alameda
County (or any enforcement agency) to demand that an investigation
and cleanup be undertaken only by the Port when there is credible
and substantial evidence that Encinal has contributed to the
contamination is arbitrary and capricious and is in effect
selective enforcement against the Port.

Very truly yours,

FITZGERALD, ABBOTT & BEARDSLEY LLP

By
Jonathan W. Redding

JWR :mah

Enclosures

cc: Michele Heffes, Esq.
Kerry I. Zimmerman
Mitchell Griffin

2/2/38 (15301)#48B54



Mr. Barney Chan
Page 2 February 2, 1998

sections of the statute. Health & Safety Code § 25299.37(c).
Accordingly, Alameda County’s naming of Encinal in the Order has
merit. Water Code § 13304 assess responsibility for cleanup to:

"any person who has discharged or discharges waste into
the waters of this state . . . or who has caused or
permitted, causes or permits, or threatens to cause or
permit any waste to be discharged or deposited where it
is, or probably will be, discharged into the waters of
the state and creates, or threatens to create a condition
of pellution or nuisance."

Orders issued pursuant to the Health & Safety Code section under
which Alameda County is proceeding are equivalent to cleanup and
abatement orders under Section 13304 of the Water Code. See: In
the Matter of the Petition of Alvin Bacharach and Barbara Borsuk,
1991 Cal.ENV LEXIS 17 {(June 20, 1991).°

As you are aware, Encinal Terminals operated at the Ninth
Avenue Terminal from 1956 until 1965. On numerous occasions our
consultant and representatives from the Port have provided Alameda
County with credible and reasonable evidence which indicates that
Encinal has responsibility for the contamination of the Ninth
Avenue Terminal site. For your files, the Port is again providing
Alameda County documents which evidence that Encinal has
responsibility for the contamination at the Site. (Attached hereto
as Exhibit Cl1 to C6.) These documents show that Encinal had
control of and the use of Underground Storage Tank H-317 which
stored petroleum products and is now a source of contamination at
the Site. Specifically, Exhibit "Cl" is Encinal’s 13956 Lease
Agreement at the site, which shows that Encinal was responsible for
the gasoline dispensing pumps and other equipment (Exhibit ©"C1",
Lease, Page 16, §8 33 and Page 7, § 12). Exhibit "C2" iz a map
prepared by Encinal that contemplated improvements to the UST area.
Exhibit "C3" is a series of memoranda and correspondence prepared
by Encinal and the Port which reference the use of the UST and that
Encinal would have control of the UST and the petroleum products
stored there in (Exhibit "C3": 1-5-56 Memorandum at § 17 and 20; 1-
11-56 Memorandum at 9 10). Exhibit "C4" is a letter from Encinal

t A true and correct copy of In the Matter of the Petition
of Alvin Bacharach and Barbara Borsuk, 1991 Cal.ENV LEXIS
17 {(June 20, 1991) is attached hereto as Exhibit "B.*"

2/2/98 115301)#48854



JAMES C. SOPER. INC. FITZGERALD, ABBOTT & BEARDSLEY LLP R. M. FITZGERALD (8581934
F'HILJPDM(.:J‘E;II_E;, INC. |_ CARL H. ABBOTT IB&7-1933
SERALD C.

CAWRENCE B SR ATTOoRNEYS AT Law CHARLES A. BEARDSLEY 1882-1963
RICHARD T. WHITE '

MICHAEL P, WALSH 122 BROADWAY' as FLOOR FACSIMILE: (G1D) a4%(-1527
- BRITTAIN HABEGGER OAKLAND, CALIFORNIA 94612-1837

VIRGIMIA PALMER
TIMCTHY H, SMALLSREED
STEPHEN M. JUDSON
STEPHEN M. WILLIAMS
JONATHAN W. REDODING

TELEPHONE: (S10} 451-3300

BETH E. ASPEDON PLEASE REPLY TO!
KRISTIN A. PACE

MICHAEL M. K. SEBREE

ANTONIA L. MORE P. Q, Box 12867

SaRAH ROBERTSON McCUAIG QOAKLAND, CALIFORNIA 94604-2867

FHILIP £. DRYSDALE
JAY M. GOLDMAN

KERRY J. ZIMMERMAN

MICHAEL 5, WARD

JEAN C. FUNG

FATIMA BRUNSON EVANS February 2, 1998

KEVIN G. MEIN

VIA FACSIMILE {S16) 227-4344
AND FEDERAL EXPRESS

Lori Casias

State Water Resources Control Beoard
UST Programs

P. 0. Box 944212

Sacramento, CA 94244-2120

Re: UST Petitions/Notice of Appeal of Proposed Removal
of Responsible Parties

Dear Ms. Casias:

We are the attorneys for the City of Oakland, acting by and
through its Board of Port Commissioners (the "Port of Oakland") in
connection with complex environmental litigation at the Ninth
Avenue Terminal in the 0©Cakland inner harbor, styled Port of
Oakland, et al. v. Keep on Trucking et. al. U.S.D.C. Northern
District of California, Case No. € 95-03721 (CRB).

As you are no doubt becoming aware, included within the
multiple areas of contamination at this site, there is
contamination associated with a number of underground storage tanks
("USTs"). With regard to the USTs the Port of Oakland has been
fully cooperating with the Alameda County Health Care Services
Agency ("Alameda County"), specifically Barney Chan, the Hazardous
Materials Specialist who has been overseeing the investigation and
the interim cleanup actions at this site for at least the past five
years. Pursuant to Mr. Chan’s requests and our own desire to
investigate and cleanup the site, we have provided Mr. Chan with
information concerning the prior owners and operators of the
various USTs at the site. Alameda County has issued notices of
responsibly to responsible parties who operated the various USTs
that would be included in the Local Oversight Program ("LOP"). 1In
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Lori Casias Page 2 February 2, 1998

addition, please understand that it is the intent of the Port,
where appropriate, to either become an applicant to the State of
California Underground Storage Tank Cleanup Fund, or to have other
responsible parties do so, in partial settlement of the Port’s
numerous claims against the PRP’s. The Port and the citizenry of
Oakland is especially interested in the Ninth Avenue Terminal Area
because of the desire of the citizens to occupy and utilize the
premises for greater public access (i.e., public marina, waterfront
and open space, amongst a mixture of other commercial and retail
usages) . See: Excerpts of Waterfront Initiatives: Estuary Plan

attached hereto as Exhibit "aA".

Despite the foregoing, by letter dated January 29, 13997 you
stated that:

"the County has decided to remove Encinal Terminals from the
responsible party list because there is no evidence that the
unauthorized release occurred during the time of their
involvement with the site.™

This is not the appropriate standard that State Water Resources
Control Board ("SWRCB") decisions should be based, especially where
a public agency is 1involved. Water Code § 13304 assess
responsibility for cleanup to:

"any person who has discharged or discharges waste into
the waters of this state . . . or who has caused or
permitted, causes or permits, or threatens to cause oOr
permit any waste to be discharged or deposited where it
is, or probably will be, discharged into the waters of
the state and creates, or threatens to create a condition

of pollution or nuisance."

In addition, it is appropriate and responsible for a regulatory
agency to name all parties for which there is reasonable evidence
of responsibility, especially in cases of disputed responsibility.
In the Matter of the Petition of Exxon Co. U.S.A. (Order No. WQ85-
7). Nowhere does the time of the release enter the analysis.l

Y Indeed, there is no requirement under the LOP program which makes
tank owners and operators responsible for investigation and
cleanup. Documents exhibited in a letter under separate cover
establish the liability of Encinal Terminals. Further, documents
previously provided to Alameda County regarding Marine Terminals

Corporation establish not only their operation of tanks but that a
(continued...)
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Lori Casias Page 3 February 2, 1998

Given the fact that the we are dealing with underground events
imposing a time restriction is nonsensical and contrary to the
express statutory language as drafted by the Legislature. Further,
it is a matter of public policy that all entities for which there
is substantial evidence of liability under Water Code Section 13304
be named. In the Matter of the Petition of Sanmina Corporation, WQ
93-14 (and State Board Orders cited therein); In the Matter of the
Petition of U.S. Cellulose and Louis J. and Shirley D. Smith, WQ
92-94.

As a consequence of the Port’'s cooperation and its efforts to
commence the cleanup of the property, as well as the simultaneous
litigation to obtain reimbursement for past expenses and
contribution to future expenses related to a variety of releases,
{including above ground storage tanks, surface spills and releases
from underground storage tanks) the defendants in this case now
appear to be circulating petitions in boilerplate in order to end

run the current litigation. As a result, the Port will have to
appeal the removal of said defendants from various designations of
the local oversight agency. We ask that the SWRCEB promptly

reconsider its position to remove the former operators, in light of
the above, evidence previously supplied and Alameda County'’'s
conclusion that substantial releagses have occurred at each and
every UST site for which it has sent a Notice of Responsibility.

As we understand it, Mr. Chan does not have the desire to
engage in individual battles with each of the defendants nor does
the SWRCB. Please be advised, however, that under California law,
the Port of Oakland is entitled to the support of the regulatory
agencies and that they are required to name the other owners or
operators of the tanks as responsible parties. In fact for Alameda
County (or any enforcement agency) to demand that an investigation
and cleanup be undertaken only by the Port of Oakland, when there
is credible and substantial evidence that others have contributed
to the contamination is arbitrary and capricious and is in effect
selective enforcement against the Port of Oakland.

Y(...continued)

release occurred during their operation. Further, the law in
California is clear "owners seeking recovery from prior operators
do not need to prove specific cause of the contamination", they
need only show that the prior operators "contributed to" the soil
and groundwater contamination. Zands v. Nelson (1992) 797 F.Supp.
805, at 810.

2/2/98 (153071#43002
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To this end, we will be preparing various appeals and/or
petitions to the SWRCB and request that a stay, on all future
decisions made  to remove a party from the Notices of
Responsibility, until the Port of Oakland, the affected property
owner, files its own statements. Due process requires that the
SWRCB afford the Port of Oakland an opportunity to be heard on
these key issues. In addition, we wish to notify you that the Port
of Oakland intends to provide information and appeal the removal of
Western Tube and Conduit from the responsible party designation.
Finally, we have understood that the petition by Western Tube and
Conduit relates only to the underground storage tank at H-107, and
not the other underground storage tank which it operated at H-213.
We would like to have the record clarified in this regard and for
you to consider all of the information provided in the enclosures.

Very truly yours,
FITZGERALD, ABBOTT & BEARDSLEY LLP

By
Jonathan W. Redding

JWR: 1m
Enclosure
cc: Barnmey Chan (via fax 510-337-9335)

Michele Heffes, Esqg.
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Mr. Barney Chan Lori Casias

Hazardous Materials Specialist State Water Resources Control

Alameda County Health Care Board

Services Agency UST Programs
1131 Harbor Bay Parkway, 2nd Floor P. O. Box 944212
Alameda, California 94502 Sacramento, CA 94244-2120
Re: Ninth Avenue Terminal -- Notice of

Regponsibility to Encinal Terminals With

Respect to Underground Storage Tank H-317
Dear Mr. Chan and Ms. Casgias:

The purpose of this correspondence is to confirm that our
letter of February 2, 1998, has been deemed by the State Water
Resources Control Board as an official petition with respect to the
removal of Encinal Terminals from the Notice of Responsibility
requiring cleanup and investigation of underground storage tank
H-317. Pursuant to Alameda County’s January 29, 1997,
correspondence "the County has determined to remove Encinal
Terminals from the responsible party list because there is no
evidence that the unauthorized release occurred during the time of
their involvement with the site.”

Although our office has already provided you with a reasonable
basis to conclude that unauthorized releases occurred during or
prior to the time that Encinal Terminals operated, or otherwise had
control of the tank including hydraulic information and physical
evidence, the Port now hereby wishes to supplement the record of
evidence with our consultant’s opinion of February 10, 1988,
attached hereto as Exhibit "A". This opinion, is based on

"hydraulic and physical evidence already presented, as well as
aerial photographs from May, 3, 1957 and July 3, 1959 attached to
Exhibit "A". The aerial photographs show staining in the tank area

2/11/98 (16301)#40512 EXB‘N@ B
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Mr. Barney Chan

Lori Casias
Page 2 February 11, 1598

proving that ongoing releases occurred during the Encinal
operational period. Said evidence unequivocally provides a
reasonable basis to include Encinal Terminals on the list of
responsible parties.

Further, because Encinal Terminals had contrel, i.e., they had
the legal ability to direct management of the tank and were in a
legal possession to prevent the release, and assumed actual
management duties of the tank, the critical requirements for naming
Encinal Terminals have been met.

Of course, this submission of this evidence is done under a
comprehensive reservation of rights including the right to
challenge the standard adopted by the State Water Resources Control
Board and the County of Alameda which requires evidence of the
timing of a release during the named party’s operational or
ownership period.

Very truly yours,

FITZGERALD, ABBOTT & BEARDSLEY LLP

By
Jonathan W. Redding

JWR :mah
Attachment: Exhibit "A" - 2-10-98 Opinion by SCI and Aerial

Photographs
cc: Michele Heffes, Esqg.

Mitchell Griffin
Kerry Zimmerman

2/11/98 (153011448512
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DENNEY & OTHS LLp

Richard J. Denney, Jr., Esq. (State Bar No. 36337)
Eleanor Oths, Esq. (State Bar No. 144540)

Joseph L. Manalili (State Bar No. 181194)

130 North Brand Boulevard, 4th Floor

Glendale, CA 91203

tel (818) 500-9030; fax: (818) 500-8079

Attorneys for Petitioner
Western Tube and Conduit Corporation

STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

IN THE MATTER OF THE PETITION FOR REVIEW

Petition of Western Tube and Conduit
Corporation for Review of Action of Alameda
County Health Care Services Agency Identifying
Petitioner as a Responsible Party for a Site
Investigation and Cleanup at Site ID #3335

1. Name and Address of the Petitioner:

Western Tube and Conduit Corporation, c¢/o Richard J. Denney Jr., Esq., Denney & Oths Lip, 130
North Brand Bivd., Fourth Floor, Glendale, California 91203, telephone (818) 500-9030, facsimile (818)
500-8079.

2. Specific Action of the Alameda County Health Care Services Agency (hereinafter the
“Agency”):

Petitioner requests review of the Agency’s decision to name Western Tube and Conduit
Corporation as a responsible party for the investigation and cleanup of Site ID #3335. Please see

attached "Notice of Responsibility” attached hereto as Exhibit “4."

3. Date on Which the Agency Acted:
October 23, 1997

EXHIBIT
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4. Reasons the Action Was Inappropriate:
There is no evidence cited to support a finding that Western Tube is a responsible party. Western

Tube vacated the site in 1980 and there s no evidence of a release during Western Tube’s tenancy of the

site.

5. The Manner in Whicia the Petitioner is Aggrieved:
Petitioner is aggrieved by the Agency’s decision to name Western Tube as a responsible party for
site investigation and cleanup of Site ID #3335 because it would be obligated to incur investigation and

cleanup costs associated with alleged releases for which it is not responsible.

6. Specific Action by the Agency Which Petitioner Requests:
Petitioner requests that the State Board reverse the Agency’s decision and find that Western Tube;

is not a responsible party.

7. Points and Authorities in Support of Legal Issues Raised in the Petition:

Since there is no allegation as to why Western Tube is a responsible party, it cannot argue why it
is not a responsible party, except to rely on the constitutional requirement of due process of law. As
noted elsewhere in this petition, Western Tube has had no connection with the site since 1980 and there
is no evidence that a release occurred prior to that time. Prior to the Notice of Responsibility, the
Agency had not contacted Western Tube regarding this site nor presented Western Tube with any
evidence it may have regarding Western Tube’s alleged liability. Absent any such evidence, no basis

exists to support the Agency’s decision to name Western Tube as a responsible party.

8. List of Persons Other Than the Petitioner Known by the Agency to Have an Interest in the
Subject Matter of the Petition:
The Agency does not possess a list of persons who have an interest in the subject matter of this

petition. Therefore, Western Tube cannot provide such a list.

-
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9. Statement of Service of Petition:

Western Tube has sent copies of this petition to the Agency, the Regional Board and to any
responsible parties known to Western Tube. Specifically, Western Tube has delivered copies of this
petition to the following:

Gordon Coleman (Chief Contract Project Director of the Agency), Barney Chan (Hazardous
Materials Specialist), Leroy Griffin (City of Oakland), Lori Casias (State Water Resources Control
Board), Kevin Braves (Regional Water Quality Control Board - San Francisco Bay Region) and
Jonathan Redding (counsel to the Port of Oakland). Please see attached Proof of Service.

10. Copy of Request to the Agency for Preparation of the Record:

A copy of Petitioner’s request to the Agency for preparation of the record is attached hereto as

Exhibit “B.”

11.  Additional Evidence
The Agency did not present any evidence to Western Tube alleging a release during Western
Tube’s tenancy of the site, which ended in 1980. If such evidence is alleged, Western Tube would like
an opportunity to respond to it.
7
i
i
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CONCLUSION
For the foregoing reasons, Petitioner respectfully submits that the Agency’s decision to name
Western Tube as a responsible party for site investigation and cleanup at Site ID #3335 was improper,
inappropriate, and not supported by any evidence. Petitioner respectfully requests that the state board

grant this petition and find that Western Tube is not a responsibie party.

DATED: // DENNEY & OTHS rir

74 Q@Mﬁ’bﬁf/r .
Richatd J/ D?mey, Jr., Eﬁ/ o
Eleanor Oths, Esq.
Joseph L. Manalili, Esq.
Attorneys for Petitioner Western Tube and
Conduit Corporation

A




ALAMEDA CCUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES

Certified Mail # P 143 588 394 ENVIRONMENTAL PROTECTION (LOP)
10/23/97 - 1131 Harbor Bay Parkway. Suite 250
: Alameda. CA 94502-6577
(510) 557-6700

. FAX (S10) 337-9335
Notice of Responsibility

StID# 3335 Date First Reported 12/29/94
Keep on Trucking SITE| Substance: Diesel
370 8th Ave Source Federally Funded

Cakland, CA 94606 MultiRPs?: Yes

Richard Denney, Esq.

Western Tube & Conduit Responsible Party (RP) # 2
130 N. Brand Blvd.4th Fl (list of all RP's attached)
Glendale, Ca 91203

You are hereby notified that pursuant to Section 25297.1 of the Health
and Safety Code, the above site has been placed in the Local Oversight
Program. The above individual(s) or entity(ies) has (have)} been
identified as the party(ies) responsible for investigation and cleanup
of the above site.

Any action or inaction by this local agency associated with corrective
action, including responsible party identification, is subject to
petition to the State Water Resources Control Board. Petitions must be
filed within 30 days from the date of the action/inaction. To cbtain
petition procedures, please FAX your request to the State Water Board
at (916) 227-4349 or telephone (916) 227-4408.

Pursuant to Section 25299.37(c) (7) of the Health and Safety Code, a
responsible party may request the designation of an administering
agency when regquired to conduct corrective action. Please contact this
office for further information about the site designation process.

Please contact Barney Chan, Hazardous Materials Specialist
at this office at (510) 567-6700 if you have any further questions.

[ B Please Circle One Add Delete @
rdon Célellan, Chief
Contract Project Director Reascon: /\.L"MJ KP
Attachment

C: Lori Casias, SWRCB
Barney Chan, Hazardous Materials Specialist

fepart: Relmb@7M 1/97 i

ZXHIBIT #




ALAMEDA COUNTY - DEPARTMENT OF ENVIRON‘KQTAL HEALTH
HAZARDOUS MATERIALS DIVISION

10/23/97
1L.IST OF RESPONSIBLE PARTIES FOR
StID: 3335 Date First Reported 12/29/94
SITE Keep on Trucking Substance: Diesel
370 gth Ave Petroleum (X)Yes
oakland, CA 94606 Source: F
Mr. Dale Klettke
Port of Oakland Responsible Party #1
P. O. Box 2064 . Property Owner

cakland C A 94604-2064

Richard Denney, Esq. _ -
Western Tube & Conduit Responsible Party #2
130 N. Brand Blvéd.4th Fl Contact Person
Glendale, Ca 91203 Contact Company




DENNEY & OTHS ur

130 NORTH BRAND BOULEVARD
FOURTH FLOGR
GLENDALE, CALIFORNIA 91203

TELEPHONE {818) 500-9030
FACSIMILE (818) 500-8079

November 20, 1997

Mr. Barney Chan

Hazardous Materials Specialist

Alameda County Health Care Services Agency
Environmental Protection (LOP)

1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577

Re:  StD# 3335, Notice of Responsibility

Dear Mr. Chan:

We represent Western Tube and Conduit Corporation (“Western Tube”) in matters
regarding the Port of Oakland’s Ninth Avenue Terminal located in Qakland, California. We
received a letter from the Alameda County Health Care Services Agency (“ACHCSA™) dated
October 23, 1997 naming Western Tube a responsible party for Site ID #3335.

We are filing a Petition with the State Water Resources Control Board (“*SWRCB™)
contesting the ACHCSA’s decision. Petition procedures require that a copy of the local agency
record, i.e. ACHCSA’s file on Western Tube, be submitted to the SWRCB. In addition, we
would like a copy of the record. Please prepare the record and deliver copies to the following:

Richard J. Denney, Jr., Esq. Lori Casias

Eleanor Oths, Esg. State Water Resources Control Board
Denney & Oths LLp UST Program

130 N. Brand Blvd., 4th Floor P.O. Box 944212

Glendale, CA 91203 Sacramento, CA 94244-2120

EXHIBIT P



Mr. Barney Chan
‘November 20, 1997
Page 2
Re: Western Tube & Conduit

Thank you for your help in this matter. Please contact me with any questions you may
have regarding this request. _

Very truly yours,,

DENNEY & OTHSLLP

Rlcthl Jn/n:'}r{

RJD:br

Western Tube\Qakland\Chan.Lir
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PROOF OF SERVICE
1013A (3) CCP Revised 5/1/88
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the county of Los Angeles, State of
California. I am over the age of 18 and not a party to the within

action; my business address is 130 North Brand Boulevard, 4th
Floor, Glendale, California 91203.

On November 20, 1997, I served the foregoing document
described as PETITION FOR REVIEW on the interested parties in this
action.

by placing the true copies thereof enclosed in sealed
envelopes addressed as stated on the attached mailing list.

[:] | | by placing the original || || a true copy thereof enclosed
in sealed envelopes addressed as follows:

IH BY MAIL
[:_ BY HAND-DELIVERY

* I deposited such envelope in the mail at Glendale,
California. The envelope was mailed with postage
thereon fully prepaid.

Az follows: I am "readily familiar" with the firm’'s

practice of collection and processing correspondence for
mailing. Under that practice it would be deposited with the U.S.
postal service on that same day with postage thereon fully prepaid
at Glendale, California in the ordinary course of business. I am
aware that on motion o©of the party served, service is presumed
invalid if postal cancellation date or postage meter date is more
than one day after date of deposit for mailing in affidavit.

Executed on November 20, 1997, at Glendale, California.

I declare under penalty of perjury under the laws of the State
of California that the foregging is true and correct.

W/\ r ¥

: Brenda Rosas

*{By mail signature must be of person depositi envelope in mail slet, box or bagl
ng P

** {For personal service signature must be that of messenger)
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1)

2)

3)

4)

6)

SERVICE LIST

Gordon Coleman

Chief Contract Project Director

Alameda County Health Care Services Agency
Environmental Health Services
Environmental Protection (LOP)

1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577

Barney Chan

Hazardous Materials Specialist

Alameda County Health Care Services Agency
Environmental Health Services
Environmental Protection (LOP}

1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577

Leroy Griffin

Supervisor, Hazardous Materials Inspections
City of Oakland

Office of Emergency Services

Hazardous Materials Management Program

505 1l4th Street, Suite 702

Oakland, CA 94612

Lori Casias

State Water Rescurces Control Board
UST Program

2014 "T" Street, Suite 130
Sacramento, CA 95814

Kevin Braves

Regional Water Quality Control Board
San Francisco Bay Region

2101 Webster Street, Suite 500
Oakland, CA 94612

Port of Oakland

c¢/o Jonathan Redding

Fitzgerald, Abbott & Beardsley LLP
1221 Broadway, 21lst Floor

Oakland, CA 94612-1837
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Cal/EPA

State Water
Resources
Conitrol Board

Division of
Clean Water
Programs

Mailing Addeess:
PO Box 944212
Sacramnte, CA
94244-2120

20]4 T Street,

Suvite 130 -
Sacramento, CA
95814
(916) 2274325
FAX (916) 227.4342

DEC 1 4 199

Pete Wilsem
Gawernor

Western Tube and Conduit Corporation
c/o Richard J. Denney, Jr., Esq.
Denney & Oths LLP

Attorneys at Law
130 North Brand Boulevard, 4th Floor

Glendsle, CA 91203

Dear Mr. Denney:

PETITION, UNDERGROUND STORAGE TANK (UST) LOCAL QVERSIGHT
PROGRAM, SITE NO. 3335, 370 8TH AVENUE, OAKLAND, ALAMEDA COUNTY

This is in response to the petition submitted on behalf of Western Tube and Conduit
Corporation. You are challenging their designation as a responsible party for corrective

action at this site.

According to Barney Chan of the County, to date there has been no evidence presented to
him which would indicate the unauthorized release occurred during the time We‘stelrn Tube
operated the tank(s); therefore, they are no longer considered responsible for thxs site.

Mr. Chan will notify vou of this fact in the near future. Consequently, the petition s now

a moot point and I am closing the file on this matter.

If you have any questions, please telephone me at (916) 227-4325.

Sincerely,

A Caain,

Lori Casias
Local Oversight Program

ce: Bamey Chan
Alameda County
Environmental Protection :
1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577

Michele Heffes
Environmental Department
Port of Oakland

PO Box 2064

Qakland, CA 94604-2064

Onur migston 1 to preserve and anhance tha quality of Californin'z watzr reronrces, and

Qb‘ Recyrlad Poper ;
enrure rhair proper aliocation and cfficient ute for the benegfit af presen and filhire geherations,

EXHIBIT P



ALAMEDA COUNTY . '
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION (LOP)
1131 Harbor Bay Parkway, Suile 250
| . CA 94502-6577
December 16, 1997 {‘5?3;55"6“? A

StID # 3335 FAX (510) 337-9335

Mr. Dale Klettke
Port of oOakland

P.O. Box 2064
Oakland CA 94604~2064

Re: Notice of Responsibility for Keep on Trucking, 370 8th Ave.,
Oakland CA 94606

Dear Mr. Klettke:

As petitioned and concurred by the State Water Resources Control
Board and our office, Western Tube and Conduit has been removed
4s a responsible party for the petroleum hydrocarbon release
attributed to the 1000 gallon underground diesel tank adjacent to
Building H-107 at the above referenced location. A Notice of
Responsibility letter has been sent to your attention informing
you of this action.

You may contact me at (510) 567-6765 if you have any questions.

Sincerely, '

Fotguty W Llig

Barney M. Chan
Hazardous Materials Specialist

Cc: B. Chan, files

Ms. L. Casias, SWRCB
Mr. R. Denney, Esg., Denney & Oths, 130 North Brand Blvd., 4th

Floor, Glendale, CA 91203
Mr. J. Redding, Esq., Fitzgerald, Abbott & Beardsley LLP, 1221
Broadway, 21st Floor, Oakland CA 94612-1837

NOR-KOT
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Index to EXHIBIT F

F-1 RESOLUTION GRANTING PERMISSION TO WESTERN

TUBE & CONDUIT CORPORATICON TCO SUBLET PREMISES

LICENSE AND CONCESSION AGREEMENT BETWEEN THE
FPORT OF OAKLAND AND WESTERN TUBE & CONDUIT

CORPORATION

F-2 THIRD AMENDED CROSS-CLAIM BY WESTERN TUBE &
CONDUIT CORPORATION AND SUMITOMO METAL U.S.A.

CORPORATION

F-3 WESTERN TUBE & -CONDUIT*S NOTICE OF DISCHARGE

UNDER RCRA, CWA AND OPA

F-4 MAF SHOWING ELEVATED LEVELS OF DIESEL

CONTAMINATION AT AND IN THE VICINITY OF THE

UNDERGRQUND STORAGE TANK AT BLDG. H-107
F-5 AERIAL PHOTOGRAPHS

F-6 CORRESPONDENCE FROM SUBSURFACE CONSULTANTS

INC.

02/126/98(15301)#52619

TO FITZGERALD, ABBOTT AND BEARDSLEY

06/02/71

01/01/68

05/08/97

11/25/96

N/A

04/03/70
AND
04/24/73

02/26/98
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Form 19-B

At

BOARD OF PORT COMMISSIONERS
CITY OF OCAKLAND

RESOLUTION NoO. 20402

RESOLUTION GRANTING PERMISSION TO WESTERN
TURE AND CONDUIT CORPORATION TO SUBLEY
PREMISES.

RESOLVED that WEREATERN TUBE AND COMDUIT COR-
POSATION, a corporation, hexaby is parmitted ko subleass
approximetsly 48l square fest of office srea located in
port Building Wo. H~107 at Righth Avenue and Embarcadero
to ¢ & T TRUCKING, INCG., subject, however, to aach and
211 of the terms and conditions of that certain Lease
dated the 3rd dsy of Pebruary, 1969, betwesn this Board,
as Lesscr, and WESTERE TUBE AND CONDUIT CORPOPATION, as
Lessaw; and be it

FURTHER AESOLVED that the parmission granted
hereby shxll be subject to cancallation and withdrawal
by the Port upon ninety (90} days' priox written notice
to sald WESTERE TUBE AND CONDUIT CORPORATION.

1 Tegular ‘ meeting held  June 2, 1971

Passed by the following vote:

First

Ayes: Commissionars Connolly, Galnor, Walters and /Vice

Presidant Soda - 4

Noes:  None

Abzent: Coomissioners Berkley, Mortemsen and Prasident Tripp - 3

EXHIBY F I

OAK 014273




L/1L/68 (5) WFW:cw

PORT OF JAXLAND
BOARD OF PORT COMMISSIONERS

License and Joncsession Agreement

THIS AGREEMENT made this 1st day of January, 1968,

by and between the CITY OF OAKLAND, a municipal corporation,

acting by and through its Bcard of Port Commissicners, herein-
referred to as the "Port of Oakland" or the "Fort", and -

WESTERN TUBE AND.CONDUIT CORPORATION, a corporation,

herein referred to ms the "Licenses",

WITNESSEZLE:
For the better promgfion of commerce and navigation
and the development of ths Fort of Cakland, ®8nd cn the condition
o the faithful performance by Licansee of ths terms, conditiona
and agreementa heresinafter set Torth, the Port hereby assigns to
Licensee the licenss, oconcession and privilege tc use, solely
for the purposss hereinafter set forth, those premises situete
in the "Port Area" of the City of Oakland, County of Alameda,
State of Celiformia, more particularly described as follows:

1, Description of Premises:!

An aresg~of 481 square feet of office area and
3,684 square feet of warehouse area, and 16,845 square feet
of open unpaved ares, all leocated 1r the Ninth Avenue Terminal
Area, as more particularly shown on the sketch attached hareto
and made & part hereof, . .

together with appurtenancsa.

General Rev. 11,/19/58

L EXHINT F 1 T 0AK 052950



2. Term: The term of this license zhall commence on

January -1, 1968 and continue to and including December 31, 1968.
3. Rental;

of

0f =z5id sum
is rent for the month c¢ommencing
Of =ald sum

wWill be retained~By the Port as security for payment of vent and
#e¥ hereunder and will be returned to Licenesee 1f . _
Licepse® ie not in default at the teymination of its OCCUEAancy

A A ¥ _ayer e aura] | A sy ed e e e o
= ey ' <=

Az monthly rental Ligenses agreeg to pay in lawful money
of the United States of Americsz, in advance and without previous
demand, gommencing on January 1, 1968

the sum of Three Hundrad Fifty adid 22/100 Dollars {$350.22)

and a like amount on-the first day of each and every calendsar month
thereafter to and including the lst day of December, 19568,

In.the event that Licensee iz delincusnt for a pericd of
thirty (30) daye or more in waying to the Port any rental or other
fum payable to the Pori pursuant to this agreement, Licensee shall
pay to the Port interest thereon at the rate of cne per cent (1%)
per month from the date such sum was dus and payable until paid,

4. Use of Premisés? ' 'Except with ths prior written
consent of the Port, Ticensgee's use of the deferihed premizes
shall be restricted to the folloWing pirposes, to wit:

For the storage of pipe.

Any use incensistent with the above purposes or fallura
of the Ticensee to use the described premises for the purposes
expressed for a period of thirty [30) days shall render this
agreemerit immediately revocable st the will of the Pért. Licensee
shall not occupy, use or aspwropriabe iny spdce, premises or land
other than to it specifically assigned by this sagreement except
with the prior written consent of the Port, and if without such
corsent Licensee shall occupy, use or approprilate any such space,
premises or land, it shall pay forthwith to the Port the reason-
able rentel value thereof sn¢ on failure to do so, the Fort nay
at its cption immediately declare a forfeiture of this agreement
and of any rights that Licensee may have in cor to the assigned
premises or rights created hersby.. - ’ :

Licenzes shall not use or permit sald vremissz to be o
uged in whole or in psrt Suring thHe term of this az¥eement, for
any purpose or use in violaticn of any present or fuiure lawe,
ordinances 2nd general rules.or regulations at any time zpplicable
thereto of any public or governmental cuthority, including the B
Jity of Oaklsnd, its Board of Port Commissicnsre and the Ray Ar=a

Generzl Rev. 4o 2/1/67 -2

OAK 052951



.
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. ’ -

Alr Pollution Control District, relating fo sanitation, airn
pollution control, the public health, safaty or welfars; and
Licensed hereby expressly agrees at all timea during the term
of thil agreemant, at its own cost; “to maintein sald premises

in a elean, wholescme and sanitary condition and in eompliance
with aby end all present and future laws, ordinances and general
rules or regulatlons of any public or gdovernmental autbority now
or at any time during the term of this agreemert 1n foree relat-
ing to sanltation or public health, safety or welfare; and
Licensee shall at all times faithfully obey and comply with all
laws, rules and regulations adeopted by federal, state, local or

other govermmental bodles. . .
5. XNo Vepding Machines: Licensse shall not sell,
serve or vend, nor shall .Liecensee permlt anothsr person, firm or
corporation to sall, serve 57 ¥efid any food or food products, al-
coholic or nepalecholic bsverages, cigarettes, cigars or tobaaco
on the deseribed predises_through coin operated vending machines,
or ctherwise, mor shall Licefisse operate or maintain on.permit
te be operated or maintained on the deseribed premises any coin
opereted noumerchandising macbines without the pricr.written
consent of the Board of Port Commissionsyrs and uporn terms agrse-
able to the parbties bereto; . provided, however, that the prc-
visions of this paragraph shall not prevent or probibit Licenses
from conducting or operating on the asszigned premises the busineass
or activity for which use, @3 heveinbefore in Paragraph L stated,
se2ld premises are assigned to Licenaea. ' N

6. Gommercisl Charges and Utilities: In addition to
the rental .above provided, Licensee agrees to pay all asommarcial
and other Port charges incurred by it, Including all dockage, -
tolls, demurragz and servicé ctharges, and af the rates prescribed
therefor by the Bedrd of Port Cormissioners, and, unless other-
wise provided, Licensce shall pay for =11 water, gas, beab,
oleotriecity, fusl, power, tolephone service, and other utilities
which may be furnisbed %o or used in or asbout said prenises during
the~term of this Licenmse. The Port will exercise reassonable
diligence and care to_ furnish and deliver a continuous and guf-
ficient supply of gad, ‘electridity and water to Licensee in those
portionsz of tha Port Arsa where such utility ssrviees are provided
by the Port and 1o cases where srrangements have been nmade betwéern
Licenses and the Port for the Port to furnish the same; provided,
however, that the Port does not guarantee the conbinaity or suf-
ficleney of such supply. The Port will not be liable for inter-
ruptions or shortages or insuffdciengy of supply or any loss or
damage of any kind or character occasicned thereby if the samse
is cavsed by accident, act of God, fire, strikes, riots, war,
inabiliity to secure a sufficlient supply from the utility company
furnishing the Port, or any obther cause except suchk as arises
from the Port!'s failure to exercise remsonable diligence, It is
understood. that Licensse skhall take such steps ag Liceéensee may -
consider necessary to protect Licensea'!s aquipment from any damage
that may be caused to such equipment in the event of failure or
Interruption of any such wtility services, Whenever the Port shall
find it pecessary for the purpose of making repeirs or lmprovements
to any utility supply system 1t sball maintain, it shall have the
right %o suapend temporarily the delivery of gas, electricity or
water, or any thereof, but in all such cases reasonable notice of.
such suspension will be given to Licensee, and the making of such
repalira or improvements will be prosecubted as rapidly &as practi-
cable and, if posalble, so as to causs the least amount of incon-
venlence to Licenses. - ) L .
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7+ Taxes 2nd Assessmants: Licensee shall and will
pey 2Ll 1owful €3xes, ass=ggments or charges which. during the
term hereof mey beccme ¢ lien or be levied by the state, county,
clty or eny other tex or azssessment levying body upon any intsr-
23t in this sgresmen’ or -any wpossesscry right which Liceaases nay
heve in or tc said lend and/or the improvements thereon by reason
of 1ts use or occupstion thereof, or otherwise, as well as all
texes, assesaments end charges on gocds, merchandise, fixtures,
appliancers, squlpment aand property owned by it. in and sbout gsid
bremigeg. = - T R T

#. Signs: Licensee shall not install, palat, inscribe
or place eny slgns or placerds effher In or upon the said premises
withiout the pricr writiten consent.of ths Executlve Director of the
Port or his suthorized representstive. Licensee agrees, at its
owrn gXpensge, Lo removs or palnt over, to the satisfaction of the
“ort, promptly upon termination of tkis sagreement, any and 211l signs
or placards lnstalled, painted, ingecribed or placed by it upcm said
premises; eand should Licensee foil to so remove or paint over such
signg or plaecarcs, the Port may do ac at the eXpsense of Licenses, -
and Licenses shall reimburse the Fort for-ths cost thereof upon
demand, -

9. Promotion of Port: Licensee shall in good feith and
with all ressonsble diligence employ its best endeavors and all
practical merus to promote sud 2ié the development &6f the commerce
of the Port and the use of its facilities. Other things being
#qual, 1t shall ship through and receive through the municipal docks’
ané terminales owned by the Yort sll the goods, materials sad other
comodities wanich 1t wmey he able to control or direct.

10, Conditlon of the Premises: The tzking of possession
of said premises by Licensse akall, 1A itseif, constitite scknowl-
edgment by Licensees thst gaid premises sre in gobd condition and
gatlisfactory for its uss. - o : T ’ ’

1l. FRepalrs, Alteraticns =znd Additions: The Port shall
not bs chligated to make sny repsirs, zlterations, azdditions or
betterments to said premises during the term hersof. Licensee
shell be lisble et itF own expense to mrie 3ll repairs to windows
and repairs to said premises where the Adamape 1s caused by Licenses
or-its employees, agents, invitess, e¢r persons comidg upon’ saig
premises by Licensee'’s authority or permission, Shkould Licensee
feil toc make any repsirs for which 1t is liable, the Fort shall
have She option to make the same; and Licenses shell immedlstely
rejmburse the Port for the ccst” thHersof, The making of such repairs
by the Port shall in no event be construed as a waiver orf the duty
of Licensee to make repsirs as hsreir provided. Licenses may make
alterstiona, additions sand betterments to sz=1d premises only with -
the prior written epprovel of the Port sad upon seturing the neces- .
sary building, electrical or plumbing permits from the City of
Oakland. ZLicenses waives the right fo maks repairs-st the expense
of the FPort and walves the benefit of the provisions cof Sections
1541 and 2642 of the Civil Code of the State of Califeoraia re—
lating thereto; - and further agrees that if and when any rapsairs,
al terations, sdditions, or betierments shall be made by it as in
this paragrsph provided, "it promptly shsll pay for all labor daone
of materisls. furnished ia that behalf and shall kesp asid premlses
and bullding and [icengee's posssssary intereg: thersin free and
clear of any llen or encuribrance of sny kind whatsoever. . -
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12. Titls to Improvements: Licensss agrees that all
structures, locks, bolts, repairs, zlterations, squipment end/or
improvements affixed to or mads upon 3aid premises'by eithsr of
the parties nereio, shall ba and hecome the property ¢f the Port, "~ ~
end sball remsin upon and be suFreddered with the premisss as
part thereof upon termination of this agreement, save that T
Licehaes may at the terminastion of this agreement, if Licenses
is not in default under any of fthe provisions of this agreecment,
and if the premlsss ars restored to their original or toc a better
condition, remove its machinery, boilers, tanks {excepting ’
sprinkler systems and tanks used therewlth and fixed Tire pro-
teation apparatus}, apparatuas; ecnveyors, movable partitiona
and other trade fixtures heretofore andfor hereafter plased
thereon by 1%; provided, the provisions of this paragraph may
be waived by resclution of the Boa¥d upon application prior to
the making of any such improvements, T ) L

13, Liability for Damages: This agrezment is made
upon the express condition that the Port, and members of the
Board.of Port Commissioners and its-‘officers, agents and em- -
Ployeea, ghell be fred from all liabilities and claima for e
darages and/cr suits for or by reagon of any injury or injuries~—  ~
te any person or perachs or death or deaths of any person ar -
persons or damages bto property of eny kind whatsoever,whethar
the person or property of Licensee, its agents or ‘employees or
third parsons, from any cause or ‘causes whetscaver while in om
upcn sald premises or ahy pert Lhereof during the term of this
agreement or cccaesloned by any cecupansy or use of said vremises
or any actlivity carried om by Llcensee in canmecticn therewith,
and Licanses hereby covenants and agrses to indemnify and to save
harmless the Port, and members of the Board of Port Commissioners
and its officers, agents znd amployees, from all ligbilities,
charges, expenses (Including counsel fees) and costs on account
of or by resaon ¢f any such injury or injuries, death or deaths,
liabilities, claims, suits cr losses, however cecurring or
damages growlng out of . same, . ™ B .

1. Hazardous Substances: Ne goods, merchandise or
material shall be kevt, storead or Bold ip siid premises which .
are in any way sxplosive or hazardous;: and.no offensive or -
dangerous trade, business or occupation shell bé carried on
thergin or thesreson, and nothing shall be done on said Premises
other Than as 1s provided for in Paragraph b of this agreement
which w11l increase the rate of_ on suspend the insurence upson =
the structures hsreby assignad to Licensec or upon adjacent
buildings or other struetures of the Port, and no machlnery or
apparatus shball be uvsged or operated oo sald assigned premises ~ -
which will in any wey injure sald promises or adjacent bulldings,
provided, however, that nothing in this parsgrapn contained shall
preclude Licensee Ifrom bringing, keeping or n8ing cn cr about _
said premisea and bulldings such materials, supplies, sguipment
and machinery as are necessary or customary in carrying out the
uses mentioned 1n Paragreph i hereof., In the event such uzes _
inelude the kesping or storzgeof inflammable or explosiva sub-
stances, such substances shall be stored in closed containers,
and shsil be stored, used or dispensed in the manner prescribesd
by the regulations of the Board of Port Cotunlssioners, the Fire .
Preventicn Bureau of the Clfy of Cakland, or other public body
having authority in the matter, and iy any evenht, in tho safest .
posslble manner. " . - o
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15, Forfoitures: . It 1is mutually govanaotad, and thls
agresmsit is. made upon the ccnditlon, thet if the rents or other
sums which Licenses herein agrses tc pay, or.any pars thareor,
shall be unpaid on the dete on which the same shall become dus
ar if defanlt be made in all.or any of the other terms, agree-
menta, condlitions or-covenarnts hersin tontained on the. part of
Licenszes, or stould Licensce "abandon and ceage. to uge the |
premises for a period of thwirty (30) daye at any one time,
excopt when prevented by fire, earthquake, war, strikes, or -
other czlamity beyond 1ts control, thén snd in any such event,
at its option the Port mey declars this agreement forfeited,
whereupen e¢ll improvements of evary kind and deseription shall,
at the option of the Port, be forfelted to and hecome the prop-
erty of the Fort, and the Pert may oxercise all rights of entry
or resntry upon zaid premises. No forfeituré shall be declared
by the Port unless and until not leass than fifteen (15) days?
written notice of fallure of Licenssse_to perform any such term,
agreement, condition or covenent shall hgve besp .given by the -
Port to Licensee, and no forfeityre of sgid agresement for.any
such default by Licensed shall be dealared by the Port if suek
default shell have been cured or chviated prior o ithe expi-
ration of such notice, even though performance of such ierm,
agreement, conditlon or covenant shall not_hgve bgen effected
or completed strictly within the period curing Which same should
have been effectsd or completed; “provided, " that only three daya!’ .
notice need be glvsr of forfeitures declared for brsaches of | | -
Paragraphs 3 and L.

16, "Right of #ntry as dgent: In any and all cases. in
which provision 18 made bara%n for termlnatlon of thisg agresment,
except by ferfeiture, or for exercise by the Port of vight of :
entry or reentry upcn said premises, or in.case cf, abandonment
or vacating of the premises by Licensse, and the Port may not
elect to dnvoke a forfeiture of ssld. ezreshment, Licenses hsraby
irrevocably appoints the Port the ageﬂt ol Licaenses tc enter
upon sald premises and remave any and #@ll perscns apd/cr props
erty whatsoever situated upen said premises, and plzce all or
eny portion of said property, except such propsrty as mey ba
Torfelted to the Porft, In storage for scsount of and at gxpense
of Licensee; and in such case Lhe Port may relet the pramises
upen such bterms es to it may seem fit, and if a sufficlent sun
shall not thus be reallzed after_paying expanses of such re- ... . .
letting and collecting to satisfy the rent and other sums herg- _ A
in resecrved to bs paid, Licenses agrees TO §atlsfly and pay any
deficienoy, and to pay expenses of such reletting and celleat-
ing. Licensee hersdy exempts and agrees to save harmless She
Pocrt from any cost, loss or damage arising cut of or caused by
any sush entry or réantry upon asald promisss and/or the removal
of parsons znd/or property and storage of suck property by the
Port or its agents. o
17. Surrender and Holding Over: Licensee covenanis
thet at the sxpiration of fthe term of this agresement or any
extension orn helding ofer, or upor fts _earlier termination, it
will guit and aurrender sald_premises in good state and con- _
dltlon, reasonable wesar and btear and_damaga by the clements
axcepted, and Licaenses 'agress forthwith to remove therefrom all
machinery, apparatus, boilers, tanks (eXxcepbing sprznklor tanka),
equipment, gonveyors, trade fixbures and personal propsrty
belenging to Licenses. Tloensce further covenants end agress . _
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that =zald pramises avd sll struchures, foundations ard improve-
ments thereon which by and” under the termz of this agresement
ara provided te then remain ov the agslgned premises and which
have bacome the properiy of the For%, shall be well and suffi-
clontly repalred and in gocd and tenantable order and condition,
with allowance for reasonable weazr and tour, and the Port shall
have the right on such termination, to enter upon and take pos-
gesslon of a11. 8214 premisea, - - - R ’ T

Should Licensee hold over the use of sald premises
after this agreemant has termirated in sny manner, such holding
aver shall be decemed mersly a holding from month to month and
at the rental herein provided foo, payable monthly in advance,
but ctherwise an~the seme terms and cavditions as herein pro-
vided.

18, Destraction of Premises: -Whenever the promises,
or any ‘sszential part thereof shall be destroysd by fire or.
cther casualty, this agreemsnt shall in case of total .destruc- .
tion terminate, and in case of partial destruction or injury,.

shall terminate at the option cf the Port, uveon giving at least
thirty (30) days! notise to Licensee after such fire or injury,
and no rent shall accruo bo the Port after such termination.
Should the Port elect, in such event, not to terminate such
agreement, it will, with remssonable diligence, restore the
premises as nearly as practicable to their former cendition,

and Licenses's obligation to pay rent shall ba abated during the
time and in proportion to the extent that said Dramises are neot
tenantable. ’

19. Duty To Gueré Goods: Licenses shall assume the
respensibility for the guerding and safekeeping of, and the pisk
of loss to, all property and equipment stored or . located upcn or
‘used in connection with the said premizes.

20. Welvers: Fo walver by sither party at any time
of any ol the terms, conditions, covenanta ol agr¥ements of this
agraeront or of any forfeiture shall be deered or taken as & .
waiver at any time bhereafter ef the same or any other term, con-
dition, covenant or .agreement herein contelned, nor of tha strict
and prompt performance thereof. Neo delay, failvre or omisaion”
of the Port to reenter said premiscs or toa exerslise any right,-
power, privilege or option arising from any default, nor sub--
sequent accepbance of rent then or thersafter scerued shall Im-
pair any such right, power, privilege or cptlon, or bs construed
to be a waiver of any such default or relinaulshment therecf, or
acgulegcence therein, and no notiss by the Port shall be re-
quired to restors or revive time as of the essence hereof after
walver by the Fort of defaul: in one or more instances, No -
optien, right, bower, remedy or privilege of the Port shall be
conatrued &s being exhausted or discharged by the sxersise o
thereol in one or more instancss. It is agreed thet ezch and
all of the rights, powers; options or remediss glven to the Port
by tuls agreement are cumilative, and no one of Them shall be
oxclusive of the obher or sxelusive of any remedies provided by
law, =nd that exesrciss of one right, powsr, obtion or remedy by
the Port shall not impalr its rights to any other right, power; -
optlion or remedy. - ' : '
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21, Assigmment Frohibited: Licensse shall not at aLy
time, in ehy wenner, aither cirectly or indirectly, ssgipn,
hymotiaecate, encumber or transferthis agreerent or any intsreat
therein, or sublet the whole or any part cf sald rcremises, or
license the usa off s=fMe "in whole or. in part wilthout written
consent of the Port. - L= R o T e

Licensee fUFthar covenants and sgrees that neither
this agreement, nor any intsrest therein shall be aasignable or
trangfereble in mwroceeditgs in attachment, rparnishment or exscution
against Licenaee,; or 1in voluntary or lopvoluntsry broceedings
takten under the authority of any "harnkruptey act or provision there-~
of, or 1In any proceedings'1n.ihaolvencyfdﬁ'rgCeivership'takea by
or arainst Licensze or by any process of law, and that possession
of the whole or any part of said_premiges.shall not be divestsd
Irom Licensee in’ Such proceesdingy or by any vroceds of law, without
written consent of ths Port; and any such diveating of possession
by Licensse or zshy assignment, gsale or_tragsfer of this Hpreement,
or. eny lnterest therein, elther voluntarily or by judgmant, execution,
bankruvtey, receivership, insclvoney procsedings, or by process or
cperation of law, shall at the option cof the Tort be mull and void
and of no forece or ¢ffsct and shall cause this sgreenent to terminate
immediately at the orption of the Port, S . -

The restrictions hersinabove sontained against assighment
or hypothecation af the agreement or any interest therein or sub-
letting of the szaid premises or emy part thereof by the Licenseo,
shall not be construed or Acsmed removed or waived at any other
gubsequent time, or at all, by =ny scnsent which the Port aay
hereafter give in rsspect Lo any such mstters,. . o

22. Rieght to Inspect Pramises: The Port reserves the
right to enter Tpon the premises at any reasonable time to inspect
the same and to make any repairs that it may consider necessary to
the prescrvation of the promiszes. ~Should any repairs be such as
the Licsnsec should have nmsde hereunder; the Licensee zhell irse-
diately reimburse the.Pert for the cost of such repairs, but tne
maxing of such revairs ty the Port shall in no event be construed
as a walver ¢f the Port!s right to require the Licsnsee o keep
2ald premises in repair as herein provided, o -

23. Premissgs bo bo Kert (Qloan: Liczinsce st all times
shall keop said premizes, irrluding private Port roadways in front
of said presrises and areas ad Jacent to gaid premisss Trontiog con such
roadways, in a rieat, clean and ardarly. condition, and shall nrevent
the accumalslon of and shall maintain said nremisss and sald ad jaceat
arces and roadwsys frée of any wseds, refupe or weste matorials which
bpresent agny unattractive appearance or which might be or constituts
a Iire hazard, or the aceumilation of which might incresse the
ratcs of or suspend exlsting fire insurance on said wremises.
Should Lissensee Tail %o maintain ssid premiscs. and s1id adjacent
arcas and roadwiye free of any weeds, refuss or waste materials),
the Pori shall have the cptidn to remove the sano; and Licensee
shall immeciately reimburse the Port for the cost thorecf. Thc
verfarmance of such removal by the Fort shell in no event be
sonstrued ss a waiver of the duby of Licensee o keep the premises
clean o2 herein provided, Licensee's_duby ta keey the promisee
clean as sct forth in this Parepreph 23 shall include the removal
of weeds, rofuse and waste materials which gmangts from the
liecnsed premiscs and scatter onte ad joinitig property.

2h. Fire Extineuishers: Licensséc -grecs ab lts own
¢Xpense to kesp on oha premiascs firo extlnguishers of such munbeor,
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type and material as may ba prescribed from time te timg by the

regulations of the Beard of Port Commissioners, the Fire Fravention .
Bureau of the City of Oakland, cr cther compatent authority.

25. Additional Provisicns: (if any)

Either party shall have the right to termlnate
this agreement on the last day of any monthly rental perlod hy
giving to the other party at least ninety (90} days' prior written
notice of such proposed terminatiqn.
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: 26. Lien for Charges: Licensce hersby gives and grants
to the Port a llen upon, and hereby hypothecates to the Port, a1l
fixtures, chattels angd Personal property of every ¥kind and deserip-
tion now 9r hereafter to be placed or inssalled in or upon the
assigned premises and agrees that in the svept of any failure on
the part of Licensee to make payment when due of any rents or ..
cther charges herein specified teo be made by Licensee, the Fort
may take possesaion of, remaovs from the &ssigned premises, store
at the expense of Licenses apd ssll the same at s private sals and
may credlt the net proceeds“upon any indebtedness due, or damage
sustained by the Port without prejudice to further claims there-
after to arise undsr—the terms of this agreemant. o T

2¥. BSuscessors: Fach and svary of the provisions,
agreements, terms, covenants and conditions herein contained e
be performed, fulfiilled, cbaserved and kept shall e binding upon
the 2wuccessors and aselgns of the respective parbties hereto,
and the rights hersunder, and all rights, priviieges and bemefits
arising undor this agreemant and In faver of sither party, shall
be availabls in favor of the suceessors and assigns theraor,
respectively; vprovided no assigrment by or through Licenzce in
viclatlon of the provisions of this agreenent ghall vest any -
rights in any such assignee or sapcessor. o o

: 28. HNo Inberest in land Created: Licensce agrees that.
this agreement 18 2 license &n conceasioh and not & lease and -
that no intersst or estate in resl property, or improvements
therecn, is croated hersby.

29. Time of Essence: Time 1§ expressly dealared to be
of the essence of thia agreement, : ’

‘ 30. HNotice: Any notlce required or permitted %o be
given Licensee may be given to it #¥ by United States mail,
poatage prepaid, at 370 - 8th Avenue, Osakiand, Celifornia oLEoG;

providsd, nowever, hthat 1f Licensee shall givo notiea in writing
to the Port cof any chkange in sald address, then end in that svent
such notice shdll be given %o Licenses at the changed address
specified in such notics, i . A

' 3l. Agreement in Irdplicate: This agreement Is exe- .
cuted in triplicatz; cach triplicafe part therecf shall be dcemed

en originml,

IN WITNESS WHEREOF, tao partics hereto thereunto duly
authorized, have oxscuted this agreement ths day and year firat
ebove writtan, i Sl

CITY OF OAKIAND, a nunicibal &opw.
poration, aeting by and through .
its Board of .Fort Commissj

=
<«

Ch8, - T

Approved as to form and - Ry
legality this day

of M““T@' 58
<):3““***§qf\f’(/
#”’f/f Port Attorney

P?rt Resolution No. /369

>

3

_Executive Vice Presidenf““\\‘_

est”“££4;1.622f2544b¢«/
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DENNEY & QTHS LLp
RICHARD J. DENNEY, JR. (State Bar No. 36337)
ELEANOR OTHS (State Bar No. 144540)

JOSEPH L. MANALILI (State Bar No. 181194)
130 North Brand Boulevard

4th Floor

Glendale, California 51203

(818) 500-9030

Attorneys for Defendants and Counter-Claimants

and Cross-Claimants Western Tube & Conduit
Corporation and Sumitomo Metal U.S.A. Corpeoration

UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

CITY OF OQAKLAND, a municipal CASE NO. C 95-03721 CW

corporation, acting by and
through its BCARD (QF PORT THIRD AMENDED CROSS-CLAIM BRBRY
COMMISSIONERS, WESTERN TUBE & CONDUIT
CORPORATION AND SUMITOMO METAL
Plaintiff, U.5.A. CORPORATION

VSs.

KEEP ON TRUCKING COMPANY, INC.,
PAUL BOJANOWER, C. DUANE
ERICSON COMPANY, INC. formerly
known as C.D. ERICSON COMPANY,
INC., C. DUANE ERICSON, WESTERN
TUBE & CONDUIT, SUMITOMC METALS
U.S.A. CORPORATION, and DOES 1
through 200, inclusive,

Defendants.

WESTERN TURBE & CONDUIT
CORPORATION, a California
corporation, and SUMITOMO METAL
U.S.A. CORPORATION, a Delaware
Corporation,

Counter-Claimants,
Vs,

CITY OF OAKLAND, a municipal

corporaticon, acting by and
through its BOARD OF PORT
COMMISSIONERS,

et e e e el et M i e M M M N Ml ik N St Tl i et e i e ner e et
e eurr e e
P e

Counter-Defendants.
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WESTERN TUBE & CONDUIT
CORPCRATION, a California
corporation, and SUMITOMO METAL
U.S.A. CORPORATION, a Delaware
Corporation,

Cross-Claimants,
vsS.

)

)

)

)

}

)

)

}

)

)

C. DUANE ERICSON COMPANY, INC., )
a California corporation, )
formerly known as C.D. ERICSON )
COMPANY, INC.: C. DUANE )
ERICSON, an individual; KEEP ON )
TRUCKING COMPANY, INC., a )
California corporation; PAUL )
BOJANOWER, an individual; )
VICTOR ADELSON dba VIC ADELSON )
DRAYAGE; AMCO CHEMICAL )
CORPORATION, a California )
corporation; JOSEPH J. HARE, an )
individual; GOLD SHIELD )
DISTRIRBUTORS, a California )
corporation; BRITZ, INC., as )
successor by merger to BRITZ )
CHEMICAL COMPANY, a California )
corporation; C&T TRUCKING, )
INC., a corporation; CHEVRON )
U.S.A., INC., a California )
corporation, EDEN-NATIONAL )
STEEL CORPORATION, a California )
corporation; GROENIGER & }
COMPANY, a California )
corporation; A. J. WHITE }
ENTERPRISES, INC. dba HARROR )
FORKLIFT; THE KALMAN COMPANIES; )
KATMAN TRUST; LAKESIDE NON- )
FERROUS METALS, INC., a )
California corporation; MARINE )
TERMINALS CORPORATION, a Nevada )
corporation; SAFEWAY INC., a }
Maryland corporation; and )
THOMAS & BETTS CORPORATION, a )
Tennessee corporaticn; HORATIUS )
CARNEY, an individual; DAVID )
THOMPSON, an individual, )
)

}

)

Cross-Defendants,

Defendants, Counter-Claimants and Cross-Claimants, Western Tube

& Conduit Corporation and Sumitomo Metal U.S.A. Corporation submit the

- 2 - THIRD AMENDED CROSS-CLAIM BY WESTERN: TURE &
CONDUIT CORPORATION. AND S$SUMITOMO METAL U.S.A.
CORPORATION
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following cross-claims which are not included in the Stipulation and
Order Regarding Counterclaims and Cross-Claims Deemed Asserted and
Avoided ("Stipulation"), a copy of which is attached hereto as Exhibit
"A." More specifically, Cross-Claimants Western Tube & Conduit
Corporation and Sumitomo Metal U.S.A. Corporation cross-claim against
Marine Terminals Corporation, which did not jeoin the Stipulation,
cross-c¢laim against newly added cross-defendants as set forth below,
and cross-claim for breach of contract against Keep on Trucking
Company, Inc. and Paul Bojanower because such cross-claim was not
included in the Stipulation.
CROSS-CLAIMS

1. Defendants, Counter-Claimants and Cross-Claimants Western
Tube & Conduit Corporation ("Western Tube") and Sumitomo Metal U.S.A.
Corporation ("Sumitomo") allege against Keep on Trucking Company, Inc.,
Paul Bojanower, C&T Trucking, Inc., Horatius Carney, David Thompson,
and Marine Terminals Corporation (hereinafter collectively referred to
as "Cross-Defendants) as follows:

INTRODUCTION

2. On or about November 26, 1996, Plaintiff and Cross-befendant,
Port of Oakland ({"Plaintiff" or the "Port") filed a First Amended
Complaint in this action, Case No. C 95-037221 CW, seeking damages,
declaratory relief and injunctive relief under federal and state laws
for alleged releases of hazardecus substances and petroleum on the
Port’'s property which is defined in Section 725 of the Charter of the
City of Oakland and includes all of the land on the OCakland Estuary
which is bounded by Clinton Basin, Oakland Estuary Inner Harbor, the
Ninth Avenue Terminal and the Embarcadero and referred to hereinafter

‘as the "Property."
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3. The First Amended Complaint contains thirty-three (33)
separate Claims for Relief seeking damages under the Resource
Conservation Recovery Act ("RCRA"), 42 U.S.C. §§ 6972 and 6973; damages
under the Clean Water Act ("CWA"), 33 U.S.C. §1365; cost recovery and
damages under the 0il Pollution Act ("OPA"}, 33 U.8.C. §2708;
contribution under OPA, 33 U.S.C. §2709; cost recovery under the
Comprehensive Environmental Response, Compensation and Liability Act
("CERCLA"), 42 U.S.C. §9607, as amended by the Superfund Amendments and
Reauthorization Act of 1986; contribution under CERCLA §113, 42 U.s.C.
§9613; declaratory relief under CERCLA §113(g){(2), 42 U.S.C.
§9613 (g) (2); breach of contract; negligence; intentional and negligent
continuing nuisance; permanent nuisance; intentional centinuing
trespass; mnegligent continuing trespass; intentional pexrmanent
trespass; negligent permanent trespass; waste; indemnity pursuant to
California Water Code §13350(7); unjust enrichment; aequitable
indemnity; injunctive relief; and declaratory relief. Cross-Claimants
Western Tube and Sumitomo deny liability for all Claims alleged in the
First Amended Complaint.

4. Cross-Claimants Western Tube and Sumitomo sue Cross-
Defendants because Cross-Claimants Western Tube and Sumitomo are
informed and believe, and on that basis allege that Cross-Defendants
are liable for the alleged contamination at the Property.

JURISDICTION AND VENUE

5. This Court has ijurisdiction over Cross-Claimants Western
Tube’s and Sumitomo’s Cross-Claims (the "Cross-Claims") under 28 U.S.C.
§1367(a). The Cross-Claims arise out of the same transactions and
occurrences which are the subject of the First Amended Complaint and

questions of law and fact common to all parties will arise in this
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action. This Court also has independent jurisdiction pursuant to 28
U.S.C. §§ 1331 and 2201 and 42 U.S.C. §§ 6972, 9607 and 9613, and 33
U.S.C. §§ 1365 and 2709.

6. Venue is proper in this Court pursuant to 28 U.S.C. §1391(b),
in that the Property is located in this District.

CROSS-CLATMANTS

7. Cross-Claimant Western Tube is a corporation organized and
existing under the laws of California and is qualified to do business
in California.

8. Cross-claimant Sumitomo is a corporation organized and
existing under the laws of Delaware and is qualified to do business in
California.

CROSS -DEFENDANTS

9. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Keep on Trucking Company, Inc.
("KOT") was, and is, a California corporation qualified to do business
in California.

10. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Paul Bojanower ("Rojanower") is
an individual who resides in California and owns a controlling interest
in KOT.

11. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Marine Terminals Corporation
("Marine Terminals”) was, and is, a Nevada corporation qualified to do
business in California.

12. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that C&T Trucking, Inc. ("C&T

Trucking") is a corporation not in good standing having been suspended
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by the Franchise Tax Board.

13. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Horatius Carney is an individual
who resides in California, and was, and is, a shareholder and/or
officer of C&T Trucking.

14. Crosgs-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that David Thompson is an individual
who resides in California, and was, and is, a shareholder and/or
officer of C&T Trucking.

15. Cross-Claimants Western Tube and Sumitomo are unaware of the
Erue names and capacities, whether individual, associate, corporate or
otherwise, of Cross-Defendants ROES 151 through 250, inclusive, or any
of them, and therefore sue Cross-Defendants, and each of them, by such
fictitious names. Cross-Claimants Western Tube and Sumitomo will seek
leave of this Court to amend the Cross-Claim when the identities of
these persons are ascertained.

16. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that at all relevant times, Cross-
Defendants and RCES 251 through 300, inclusive, and each of them, were
the agents, employees, and/or alter egos of the other, and in doing the
things herein alleged, each Cross-Defendant was acting within the scopé
and course of their agency and authority and was subject to and under
the supervision and control of the cother Cross-Defendants.

GENERAL ALLEGATIONS
KOT

17. Cross-Claimants Western Tube and Sumitomo are informed and

believe, and on that basis allege that KOT was, and is, a tenant of the

Property. Cross-Claimants Western Tube and Sumitome are further
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informed and believe, and on that basis allege that KOT installed,
owned and/or operated certain underground and above-grouna storage
tanks and other facilities for treatment, storage and disposal of
hazardous substances and/or petroleum products at the Property.

138. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that during KOT’s tenancy on the
Property, it has caused or permitted to be caused the release of
hazardous substances and/or petroleum products at the Property.

PAUL BOJANOWER

19. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Bojanower was, and is, the
President, sole shareholder and alter ego of KOT. Cross-Claimants
Western Tube and Sumitomo are further informed and believe, and on that
basis allege that Bojanower is personally liable for the acts of KOT,
including its direct and indirect ownership and/or operation of certain
tanks and facilities at the Property, by which KOT discharged and
released hazardous substances and petroleum at the Property.

20. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that there exists a unity of
interest, and at all times herein mentioned, existed a unity of

interest and ownership between KOT and Bojanower and unknown ROES, such

that any individuality and separateness bhetween KOT, Bojanower and

unknown ROES have ceased and KOT and unknown ROES are the alter ego of

Bojanower. KOT and unknown ROES are, and at all times mentioned

herein, were a mere shell, instrumentality and conduit through which

Bojanower carried on this business.
/77
/17
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MARINE TERMINALS

21. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Marine Terminals was, and is,
a current tenant of the Property and adjacent areas.

22. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Marine Terminals controlled and
occupied large portions of the Property, including the Ninth Avenue
Terminal, pursuant to leases and a management agreement with the Port
dating from 1965. Cross-Claimants Western Tube and Sumitomo are
further informed and believe, and con that basis further allege that
pursuant to the management agreement, Marine Terminals was responsible
for the wmanagement, storage, unloading, and transportation of various
hazardous substances at the Property.

23. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that portions of the Property
occupied and operated by Marine Terminals contained above-ground
storage tanks containing fuel oil and kerosine. Cross-Claimants
Western Tube and Sumitomo have been informed that a plume of
hydrocarbons has been detected directly downstream from portions of the
Property controlled by Marine Terminals.

24. Cross-Claimants Western Tube and Sumitomo:are informedand
believe, and on that basis allege that Marine Terminals’ operations
caused or present a significant threat of contamination at the
Property. More specifically, Cross-Claimants Western Tube and Sumitomg'
are informed and believe, and on that basis allege that Maring
Terminals was res@ongible for releases of petroleum hydrocarbons at thé&

Property in or about May 1975 and November 1992. -
/7
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25. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Marine Terminals leased and
sublet portions of the Property. Cross-Claimants Western Tube and
Sumitomo are further informed and believe, and on that basis further
allege that pursuant to these leases, Marine Terminals was responsible
for the maintenance and repair of railroad tracks, including the
greasing and cleaning of them. Cross-Claimants Western Tube and
Sumitomo are further informed and believe, and on that basis further
allege that A.J. White Enterprises, Inc., dba Harbor Forklift ("Harbor
Forklift") subleased property from Marine Terminals and that Harbor
Forklift utilized chemicals which contaminated the ground or caused a
significant threat of contamination.

26. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that as a result of the utilization
of the Property by Marine Terminals and its sublessees, Marine
Terminals is responsible for discharging and releasing contaminants
onto the Property.

C&T TRUCKING

27. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Cross-Claimants Western Tube
subleased a portion of the Property to C&T Trucking. Crésa—c;aimants
Western Tube and Sumitomo are further informed and believe, and on that
basis further allege that C&T Trucking utiiized an underground storage
tank at the Property and that C&T Trucking caused or permitted to be:
caused the release of hazardous substances_gandfnrj_ﬁ@t:nl@um
hydrccarbons at the Property.

/1
/7
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HORATIUS CARNEY

28. (Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Horatius Carney was, and is, a
shareholder and/or officer of C&T Trucking and alter ego of C&T
Trucking. Cross~-Claimants Western Tube and Sumitomo axre further
informed and believe, and on that basis further allege that Horatius
Carney is personally liable for the acts of C&T Trucking, including,
without limitation, contamination caused or permitted to be caused by
C&T Trucking during its utilizaQion of said underground storage tank
at the Property.

29. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that there now exists a unity of
interest, and at all times herein mentioned there existed a unity of
interest and ownership, between C&T Trucking, Horatius Carney and
unknown ROES such that any individuality and separateness between C&T
Trucking, Horatius Carney and unknown ROES had ceased and C&T Trucking
and unknown ROES were and are the alter ego of Horatius Carney.

DAVID THOMPSON

30. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that David Thompson was, and is, a
shareheolder and/or officer of C&T Trucking and alter ego of C&T
Trucking. Cross-Claimants Western Tube and Sumitomo are further
informed and believe, and on that basis further allege that David
Thompson is personally liable for the acts of C&T Trucking, including,
without limitation, contamination caused or permitted to be caused by
C&T Trucking during its utilization of said underground storage tank

at the Property.

/17
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31. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that there now exists a unity of
interest, and at all times herein mentioned there existed a unity of
interest and ownership, between C&T Trucking, David Thompson and
unknown ROES such that any indiviauality and separateness between C&T
Trucking, David Thompson and unknown ROES had ceased and C&T Trucking
and unknown ROES were and are the alter ego of David Thompson.

FIRST CLATM FOR RELIEF
{CERCLA 8107
Against Cross-Defendants Marine Terminals, C&T
Trucking, Horatius Carney and David Thompson)

32. Cross-Claimants Western Tube and Sumitomo repeat and reallege
the allegations of Paragraphs 1 through 31, above, as though fully set
forth herein.

33. Cross-Defendants, and each of them, are "persons" as defined
by §101(21) of CERCLA, 42 U.S.C. §9601(21).

34. Cross-Claimants Western Tube and Sumitome are informed and
believe, and on that basis allege that the Property referred to herein
is, and at all relevant times was, a "facility" within the meaning of
§101(9) of CERCLA, 41 U.S.C. 8§89601(9), which hazardous substances have
been and/or are being discharged and released.

35. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that each Cross-Defendant was an
"owner" or "operator" of a facility as defined by §101{(20) of CERCLA,
42 U.S.C. §9601(20).

36. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that the substances disposed of at

the facility by each Cross-Defendant were and are "hazardous
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substances" within the meaning of §101(14) of CERCLA, 42 U.S.C.
§9601(14).

37. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that there have been and currently
are "releases" or threatened releases within the meaning of §101(22)
of CERCLA, 41 U.S.C. §9%601(22), of hazardous substances at the
Property.

38. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege ﬁhat éroés-Defendants_afe liaglé
under §107ka)'of CERCLA, 42 U.S.C; §9607(a), in that they owned_pr
cperated and were regpounsible for the facility when _hazardqys
substances were stored, used, disposed or discharged thereon._ |

39. Plaintiff seeks to hold Cross-Claimants Western Tube and
Sumitomo liable under CERCLA §107(a), 42 U.S5.C. §9607{a), for all costs
resulting from alleged releéses or threatened releases of hazardous
substances at the Property.

40. Cross-Claimants Western Tube and Sumitomc deny they are
liable under any facts or theories alleged in the First Amended
Complaint. However, to the extent that it is determined that, under
CERCLA §107(a), 42 U.S.C. §107(a), Cross-Claimants Western Tube and
Sumitomo are liable for costs or damages, all of which are denied by
Cross-Claimants Western Tube and Sumitomo, Cross-Defendants are jointly
and severally liable for all such costs or damages.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
relief as hereinafter set forth.

/77
/17
/77
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SECOND CLAIM FOR RELIEF

(Contribution Under CERCLA §113
Against Cross-Defendants Marine Terminals, C&T
Trucking, Horatius Carney and David Thompson)

41. Cross-Claimants Western Tube and Sumitomo repeat and reallege
the allegations of Paragraphs 1 through 40, above, as though fully set
forth herein.

42. CERCLA §113(f) (1), 42 U.s.C. §9613(f) (1), provides for an
action by a private party for contribution from any other party'who is
liable or potentially liable under CERCLA §5107(a}), 42 U.S.C. §9607(a).

43. Plaintiff seeks to hold Cross-Claimants Western Tube and
Sumitomo liable under CERCLA §107(a), 4é J.8.C. §89607(a), for all costs
fesulting from alleged releases or threatened releases of hazardous
substances at the Property.

44, Creoss-Claimants Western Tube and Sumitomo deny they are
liable under any facts or theories alleged in the First Ameﬁdedg
Complaint. However, to the extent that it is determined that, under
CERCLA §113(f), 42 U.S.C. §9613(f), Cross-Claimants Western Tube and
Sumitomo are liable for costs or damages, all of which are denied by
Cross-Claimants Western Tube and Sumitomo, Cross-Claimants Western Tube
and Sumitomo are entitled to contribution from Cross-Defendants for
some or all such costs or damages.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
relief as hereinafter set forth.

/77
/77
/17
/17
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THIRD CLAIM FOR RELIEF

(Declaration that Cross-Defendants Marine Terminalsg,
C&T Trucking, Horatius Carney and David Thompscn
Are Liable Parties Under CERCLA)

45. Cross-Claimants Western Tube and Sumitomo reallege and
incorporated by reference Paragraphs 1 through 44 above, as though
fully set forth herein.

46. An actual controversy has arisen and now exists between
Cross-Claimants Western Tube and Sumitomo, on the one hand, and Cross-
Defendants, on the other hand, in that Cross-Claimants Western Tube and
Sumitomo contend, and Cross-Claimants Western Tube and Sumitomo are
informed and believe that Cross-Defendants deny that Cross-Defendants
are liable for the necessary costs of response in connection with the
Property, as well as other damages.

47. This Court has jurisdiction pursuant to Section 113(g) (2) of
CERCLA, 42 U.S.C. §9613{(g){2) and 28 U.S8.C. §220l1(a), to enter a
declaratory judgment establishing liability for future costs incurred
in response to releases and threatened releases of hazardous
substances.

48, Absent a judicial declaration setting forth the parties’
rights, obligations and liabilities with respect to these costs, a
multiplicity of actions may result.

49, Cross-Claimants Western Tube and Sumitomo therefore request
a judicial determination of the following rights, obligations and
liabilities of the parties with regard to the allegedly hazardous
substances on the Property and a judicial declaration setting forth
Cross-Defendants’ 1liabilities to Cross-Claimants Western Tube and

Sumitomo, including, without limitation:
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(a) that Cross-Defendants are "persons" under CERCLA who
owned or operated a "facility" at the time of a release of
hazardous substances;

{({b) that Cross-Defendants are jointly and severally liable
to Cross-Claimants Western Tube and Sumitomo for all past,
present and future response costs under CERCLA §107{(a}, 42 U.S.C.
§9607 () ; and

(c¢) that Cross-Defendants are liable to Cross-Claimants
Western Tube and Sumitomo for contribution under CERCLA §113(f},
42 U.S.C. §9613(f).

50. Said judicial determination is necessary and appropriate in
order that the Cross-Claimants Western Tube and Sumitomo may ascertain
their rights under applicable statutes as against Cross-Defendants.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
relief as hereinafter set forth.

FOURTH CAUSE OF ACTION

(Common Law Contribution
Against Cross-Defendants Marine Terminals, O&T
Trucking, Horatius Carney and David Thompson)

51. Cross-Claimants Western Tube and Sumitomo reallege and
incorporate by reference Paragraphs 1 though 50 above, as though fully
set forth herein.

52. Cross-Claimants Western Tube and Sumitomoc have an equitable
right of contribution against Cross-Defendants.

53. While expressly denying that Cross-Claimants Western Tube and
Sumitomoc are liable to Plaintiff in any respect, Cross-Claimants
Western Tube and Sumitomo allege that if they are held liable for any

or all of the alleged injuries and damages purportedly sustained by
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Plaintiff, any such liability of Cross-Claimants Western Tube and
Sumitomo will be a direct and proximate result of the acts, conduct or
failure to act on the part of Cross-Defendants, and each of them, and
not as a result of any acts, conduct or failure to act by Cross-
Claimants Western Tube and Sumitomo.

54. While expressly denying that Cross-Claimants Western Tube and
Sumitomo are liable to Plaintiff in any respect, Cross-cl&imantf
Western Tube and Sumitomo allege that if they are held iiable for, any
or all of the alleged injuries and damages purportedly suffered: by
Piaintiff, the conduct of Cross-Claimants Western Tube and Sumitomo wasg
passive, secondary and derivative and not active or primaryﬁg Cross-
Claimants Western Tube and Sumitomo are informed and believe, and on
that basis allege that the conduct of Cross-Defendants, and each of
them, was active, primary and affirmative.

55. While expressly denying that Cross-Claimants Western Tube and
Sumitomo are liable to Plaintiff in any respect, Cross-Claimants
Western Tube and Sumitomo allege that 1f they are held liable for any
or all of the alleged injuries and damages purportedly suffered by
Plaintiff, principles of equity entitle Cross-Claimants Western Tube
and Sumitomo to equitable contribution from Cross-Defendants, and each
of them, in proportion to each party’'s liability and fault.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
relief as hereinafter set forth.

/7
/77
/77
/17
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FIFTE CLATM FOR RELIEF

(Implied Equitable Indemnity
Againast Cross-Defendants Marine Terminals, C&T
Trucking, Horatius Carney and David Thompson)

56. Cross-Claimants Western Tube and Sumiteomo reallege and
incorporate by reference Paragraphs 1 though 55 above, as though fully
set forth herein.

57. While expressly denying that Cross-Claimants Western Tube and
Sumitomo are liable to Plaintiff in any respect, Cross-Claimants
Western Tube and Sumitomo allege that if they are held liable for any
or all of the alleged injuries and damages purportedly suffered by
Plaintiff, the conduct of Cross-Claimants Western Tube and Sumitcmo was
passive, secondary and derivative and not active or primary. Cross-
Claimants Western Tube and Sumitomo are informed and believe, and on
that basis allege that the conduct of Cross-Defendants, and each of
them, was active, primary and affirmative.

58. The equitable position of Cress-Claimants Western Tube and
Sumitomo with respect to the Plaintiffs Claims is superior to that of
the Cross-Defendants. Accordingly, each of the Cross-Defendants has
an equitable duty, implied in law, to indemnify, defend and hold Cross-
Claimants Western Tube and Sumitomc harmless from and for the Claims,
and from or for any other damages, losses, and expenses, including
attorneys’ fees, which may be incurred by Cross-Claimants Western Tube
and Sumitomo in connection with the Plaintiff's Claims or any other
claims relating to the Property.

59. While expressly denying that Cross-Claimants Western Tube and
Sumitomo are liable to Plaintiff in any respect, Cross-Claimants

Western Tube and Sumitomo allege that if they are held liable for any
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or all of the alleged injuries and damages purportedly suffered by
Plaintiff, principles of equity entitle Cross-Claimants Western Tube
and Sumitomo to equitable indemnification, in whole or in part, from
Cross-Defendants, and each of them, for any judgment or settlement paid
by Cross-Claimants Western Tube and/or Sumitomo for Plaintiff’s Claims
and any other damages, iosses, and expenses, including attorneys’ fees,
which may be incurred by Cross-Claimants Western Tube and Sumitomo in
connection with Plaintiff’s Claims or any other claims relating to the
Property.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for

relief as hereinafter set forth.
SIXTH CLAIM FQR RELIEF
(Negligence Against Crogs-Defendants Marine Terminals,
C&T Trucking, Horatius Carney and David Thompson)

60. Cross-Claimants Western Tube and Sumitomo reallege and
incorporate by reference Paragraphs 1 though 59 above, as though fully
set forth herein.

61. C(Cross-Defendants, and each of them, owed a duty of care with
respect to maintenance of the Property, including, without limitation,
a duty to (1) operate and maintain the Property in accordance with all
applicable laws and regulations; (2) prevent the release or threatened
release of contaminants or waste at, from, or below the Property; and
(3) make appropriate financial plans and reserve the funds necessary
for the investigation and clean-up of the Property.

62. Cross-Defendants, and each of them, breached the foregoing
duty of care by, among other things (1} not operating and maiﬁtaining
the Property in accordance with all applicable laws and regulations;

(2) not preventing the release or threatened release of contaminants
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or waste at, from, or below the Property; and (3) not making

“ appropriate financial plans and reserving the funds necessary for the

investigation and clean-up of the Property.

| 63. As a direct and proximate consequence of the foregoing
breach, Cross-Claimants Western Tube and Sumitomo have incurred, and

in the future will incur, costs, expenses and attorneys’ fees in

investigation and defense of Plaintiff’s Claims.

64. While expressly denying that Cross-Claimants Western Tube and

Sumitomo are liable to Plaintiff in any respect, Cross-Claimants

Western Tube and Sumitomo allege that if they, or either of them, are
held liable for any or all of the alleged injuries and damages
purportedly suffered by Plaintiff, such liability would be a direct and

proximate result of Cross-Defendants’ breach of duty.

65. Cross-Claimants Western Tube and Sumitomo are entitled to
damages from Cross-Defendants, and each of them, for any judgment or
settlement paid by Cross-Claimants Sumitomo and/or Western Tube for
Plaintiff’s Claims and any other damages, losses, and expense,
including attorneys’ fees, which may be incurred by Cross-Claimants

Western Tube and/or Sumitomo in connection with Plaintiff’s Claims or

any other c¢laims relating to the Property.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
“ relief as hereinafter set forth.
SEVENTH CLAIM FOR RELIEF
*) (Breach of Subleage By Western Tube Against

All Cross-Defendants Except Marine Terminals)

66. Cross-Claimants Western Tube and Sumitomc reallege and
incorporate by reference Paragraphs 1 though 65 above, as though fully

get forth herein.
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67. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Cross-Claimant Western Tube
entered into a written sublease with KOT and one or more oral subleases
with C&T Trucking with respect to a portion of the Property
(collectively, the "Subleases").

68. Cross-Claimants Western Tube and Sumitomo deny liability for
the Claims -and deny that they are liable in any way to the Port.
However, to the extent, if any, Cross-Claimants Western Tube and
Sumitomo have liability (whether held liable or not) for the Claims
asserted by the Port, KOT, Paul Bojanower, C&T Trucking, Carney and
Thompson are liable to Cross-Claimants Western Tube under the Subleases
for the entire extent of Cross-Claimants Western Tube’s and Sumitomo’s
liability to the Port.

6%3. WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
judgment as hereinafter set forth.

EIGHTH CLATM FOR RELIEF

(Contribution Pursuant to Section 1009 of the 0Qil
Pollution Act Against Cross-Defendants Marine
Terminals and C&T Trucking)

70. Cross-Claimants Western Tube and Sumitomeo reallege and
incorporate by reference paragraphs 1 through 69 above, as though fully
set forth herein.

71. Cross-Claimants Western Tube and Sumitomo are accorded the
right under OPA §1009, 33 U.S.C. 82709, to seek contribution from "any
other person who is liable or potentially liable under [the OPAl, or
another law."

72. Marine Terminals and C&T Trucking were given formal notice

of Cross-Claimants Western Tube’s and Sumitomo’'s intent to sue under
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the OPA in a letter dated November 25, 1996 ("Notice"). True and
correct copies of the said Notice are attached hereto as Exhibit "B®
and are incorporated herein by this reference.

73. Cross-Claimants Western Tube and Sumitomo deny liability for
all claims in the First Amended Complaint, Cross-Claims and any other
claims relating to the Property.

74. However, if Cross-Claimants Western Tube and/or Sumitomo are
determined to be liable to any person or entity under the OPA, the
Cross-Defendants Marine Terminals and C&T Trucking are liable to Cross-
Claimants Western Tube and Sumitomo, pursuant to § 1009 of the OPA.

75. WHEREFCRE, Cross-Claimants Western Tube and Sumitomo pray for
judgment as hereinafter set forth.

NINTH CLAIM FOR RELIEF
(Contribution Pursuant to RCRA and/or Federal
Common Law Against Cross-Defendants Marine
Terminals and C&T Trucking)

76. Cross-Claimants Western Tube and Sumitomo reallege and
incorporate by reference paragraphs 1 through 75 above, as though fully
set forth herein.

77. Cross-Claimants Western Tube and Sumitomo, as herein alleged,
are each a "person" within the meaning of RCRA §7002, 42 U.S.C. §6972,
as defined by 42 U.S.C. §6903(15}.

78. RCRA §7002(a) (1) (B), 42 U.8.C. §6972(a) (1) (B), provides that
any person may commence a c¢ivil action on his own behalf for
appropriate relief against any person who has contributed or who is
contributing to the past or present handling, storage, treatment,
transportation, or disposal of any solid or hazardous waste which may

present an imminent and substantial endangerment to health or to the
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environment,

79. Cross-Claimants Western Tube and Sumitomo are informed and
believe, and on that basis allege that Marine Terminals and C&T
Trucking (hereinafter collectively referred to as "Noticed Defendants")
have contributed and are contributing to the past and present handling,
storage, treatment, transportation and/or disposal of solid and/or
hazardous waste at, and adjacent to, the Property, as defined by 40
C.F.R. 8§ 261.2 and 261.3, hereinbefore alleged, and that as a result
thereof have presented, currently present and may and will present an
imminent and substantial endangerment to health and to the environment
as contemplated by RCRA § 7002(a) (1) (B).

80. Marine Terminals and C&T Trucking were given formal notice
of Cross-Claimants Western Tube’s and Sumitomo's intent to sue under
RCRA on November 25, 1996. True and correct copies of the November 25,
1996 Notice tc Marine Terminals and C&T Trucking are attached hereto
as Exhibit "B" and are incorporated herein by this reference. The
Notice, described herein, delineated the specific violations of law.
The Notice was sent by certified mail, addressed to the persons
required to be notified pursuant to RCRA §7002 (b) (2) (A), 42 U.S.C.
§6972(b) (2) (A), and regulations promulgated thereunder. Such Notice
was given more than 90 days prior to the filing and serving of this
Cross-Claim.

81. Cross-Claimants Western Tube and Sumitomo deny liability for
all claims in the First Amended Complaint, Cross-Claims and any other
cilaims relating to the Property.

82. However, if Cross-Claimants Western Tube and/or Sumitomo are
determined to be liable to any person or entity under RCRA, the Cross-

Defendants are, pursuant to RCRA and/or federal common law, liable to
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1 Cross-Claimants Western Tube and Sumitomo for contribution.

83. WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for

y judgment as hereinafter set forth.

TENTH CLAIM FOR RELIEF
(Contribution Pursuant to the Clean Water Act
and/or Federal Common Law Against Crossa-
Defendants Marine Terminals and C&T Trucking)
84 . Cross-Claimants Western Tube and Sumitomo reallege and
incorporate by reference paragraphs 1 through 83 above, as though fully

set forth herein.

85. CWA 8505(a) {1), 33 U.S.C. §1365(a) (1) provides that a citizen
may bring a suit on his own behalf for appropriate relief against any
person who 1is alleged to be in violation of.an effluent standard or
limitation under the CWA. The term "effluent standard or limitation"
for purposes of CWA §505(a)(l) includes any unlawful act under CWA
§301, 33 U.S.C. §1311. CWA 8301 (a) prohibkits the discharge of any
pollutant from a point source intoc navigable waters of the United
States, unless in compliance with specified sections of the CWA.
Further, CWA §311(b) (1), 42 U.8.C. §1321(b) (1} declares that it is the
policy of the United States to no discharges of oil to the navigable
waters or shorelines shall be permitted.

86. Cross-Claimants Western Tuke and Sumitomo are informed and
believe, and on that basis allege that the Noticed Defendants, as a
consequence of their use, possession, ownership and/or operation of the
Property have discharged, released and disposed, and continue to
discharge, release and dispose, of solid wastes, including oil,
petroleum wastes and hazardous wastes at the Property onto, inteo, and

adjacent to the Property, and that such solid wastes have
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® @
intermittently discharged and continue to intermittently discharge, as
a result of continued leaching and migration of such wastes from the
Property to the Clinton Basin and the Oakland Estuary Inner Harbor.
Said unlawful discharges are discharges of pollutants from a point
source into navigable waters of the United States within the meaning
of and in violation of CWA §301, 33 U.S.C. §1311.

87. Cross-Claimants Western Tube and Sumitomo notified Marine
Terminals and C&T Trucking in a letter dated November 25, 1996. Said
Notices delineated the specific vioclations of the law, were sent by
certified mail, and were addressed to the persons required to be
notified pursuant to CWA §505(a) (1), 33 U.S.C. §1365(a) (1), and
regulations promulgated thereunder.

88. Cross-Claimants Western Tube and Sumitomo deny liability for
all claims in the First Amended Complaint, Cross-Claims and any cther
claims relating to the Property.

B9. However, if Cross-Claimants Western Tube and/or Sumitomo are
determined to be liable to any person or entity under the Clean Water
Act, Cross-Defendants are, pursuant to RCRA and/or federal common law,
liable to Cross-Claimants Western Tube and Sumitomo for contribution.

90. WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for

judgment as hereinafter set forth.

ELEVENTH CAUSE OF ACTION

{(Declaratory Relief
Against Cross-Defendants Marine Terminals, C&T
Trucking, Horatius Carmey and David Thompson)
91. Cross-Claimants Western Tube and Sumitomo reallege and
incorporate by reference paragraphs 1 through 90 above, as though fully

get forth herein.

- 24 - THIRD AMENDED CROSS-CLAIM BY WESTERN TURE &

CONDUIT CORPORATION AND SUMITOMC METAL U.S5.A.
CORPORATION




10

11

12

13

14

15

16

17

18

1s

20

21

22

23

24

25

26

27

28

92. An actual controversy has arisen and now exists between
Cross-Claimants Western Tube and Sumitomo, on the one hand, and Cross-
Defendants, and each of them, on the other hand in that Cross-Claimants
Western Tube and Sumitomo are informed and believe and, on that basis
allege that Cross-Defendants, and each of them, deny each of the
following:

(a) Cross-Claimants Western Tube and Sumitomo are entitled
to implied equitable indemnity and contribution because any
liability that may initially attach to Cross-Claimants Western
Tube and Sumitomo by reason of judgment, settlement or otherwise
igs the ultimate responsibility of Cross-Defendants, and each of
them;

{b) Cross-Defendants are negligent and their negligence has
caused damages to Cross-Claimants Western Tube and Sumitomo as
alleged in the Sixth Claim for Relief.

93. It is necessary and appropriate at this time that the Court
declare the respective rights, duties and obligations of Cross-
Claimants Western Tube and Sumitomo and the Cross-Defendants, and each
of them, so that the parties can ascertain their respective rights and
duties and avoid a multiplicity of actions. Cross-Claimants Western
Tube and Sumitomo therefore request a declaration of rights and duties
and, specifically, a declaration as set forth in subparagraphs (a) and
(b) above.

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for
relief as hereinafter set forth.

PRAYER FOR RELIEF

WHEREFORE, Cross-Claimants Western Tube and Sumitomo pray for

judgment against Cross-Defendants, and each of them, as follows:
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1. For general damages according to proof;

2. For special damages according to proof;

3. For judgment under CERCLA §113 in an amount according to
proof;

4, For judgment under CERCLA §107 in an amount according to
proof;

5. For judgment under OPA §1009 in an amount according to proof;

6. For judgment under CWA 8505 in an amount according to proof;

7. For judgment under RCRA §7002(a) (1) (B) in an amount according
to proof;

8. For contribution of any and all amounts which Cross-Claimants

Western Tube and Sumitomo are held liable with respect to the matters
alleged herein.

9. For equitable indemnification of any and all amounts which
Cross-Claimants Western Tube and Sumitomo are held liable with respect
to the matters alleged herein.

10. For a declaration of the respective rights and liabilities
of Cross-Claimants Western Tube and Sumitomo and the Cross-Defendants
for such damages, if any, and a declaration that Cross-Claimants
Western Tube and Sumitomc are entitled to contribution and
indemnification from Cross-Defendants for any loss, liability, verdict,
judgment, costs or other expenses that Cross-Claimants Western Tube and
Sumitomo may incur in connection with this action.

11. For any costs with respect to the matters alleged herein;

12. For costs of suit herein incurred; and
/77
* /77
/77
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~DATED: May ?, 1897

WESTERNTUBE\CAKLAND" IRDEMEND . XCO

13. For such other,

further legal or equitable relief as the

Court may deem just and proper.

DENNEY & QTHS LLp
Richard J. Denney, Jr.
Eleanor Oths

Joseph L. Manalili

ELEANOR OTHS
Attorneys for Defendants, Counter-
Claimants and Creoss-Claimants,
Western Tube & Conduit Corporation
and Sumitomo Metal U.S.A. Corporation
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DENNEY & ASSOCIATES
130 NORTH BRAND BOULEVARD
FOURTH ALOOR
GLENDALE, CAUFORNIA 31203

TELEPHONE (818) 500-9030
FACSIMILE (818) 500-8073

November 25, 1996

BY REGISTERED MAIL
RETURN RECEIPT REQUESTED

C&T Trucking, Inc.
1 Maydon Court
Qakland, California 94605

Attention: Kenneth C. Evans

Re:  Notice of Discharge, Notice of Intent to File Suit Pursuant to Solid Waste
Disposal Act §7002(a)(1) and Federal Water Poilution Conmrol Act
§505(a)(1) and Notice Pursuant to the Oil Poilution Act, 33 U.S.C. §2701

Location of Alleged Violation: Port of Oakiand, QOakland California,
including, specifically, the area proximate to the Ninth Avenue Terminal
of the Clinton Basin ("Port Property™)

Dear Mr. Evans:

This lewer constitutes notice by Western Tube and Conduit Corporation and
Sumitomo Memal U.S.A. Corporation (collectively referred to as "Western Tube”), of the
discharge of solid wastes, hazardous substances and/or petroleum by C&T Trucking, inc., a
California corporation ("C&T"). A Complaint bas been filed by the Port of Oakiand ("Port”™)
against Western Tube and other parties in the United States District Court for the Northern
District of Caiifornia, Case No. C 95-03721 CW. Western Tube denies all liability with respect
to the matters alleged in the Complaint. Western Tube hereby serves notice to C&T of its intent
to file a cross-claim against C&T in the aforementioned action.

Specifically, this letter constimes notice by Western Tube of: (1) an alleged
violation by C&T of an effluent standard or limitation pursuant to the Federal Water Poilution
Controi Act (33 U.S.C. §1365 ("CWA §505(2)™); (2) intent by Western Tube to initjate suit
against C&T for aileged violadons of §7002(a)(1)(A) of the Solid Waste Disposal Act 42

EXHIBIT F '3




C&T Trucking, Inc.
November 25, 1996
Page 2

U.S.C. §6972 ("RCRA §7002™)) and under §7002(a)(1)(B) of this Act for dispasing of solid or
hazardous waspe which creates an imminent and substantial endangerment to heaith or the
eavironment; and (3) the obligation of C&T to compensate Western Tube for removal costs and
damages resuiting from an alleged oil poilution incident.

This Notice to file snit under RCRA §7002(a)(1) is being given pursuant to 40
C.F.R. §§ 254.2 and 254.3, which set forth the requirements for notice prior to filing a RCRA
§7002(a)(1) suit.

This Notice to file suit under CWA §505(a)(1) is being given pursuant o 40
C.F.R. §§ 135.2 and 135.3, which set forth the requirements for notice prior to filing a CWA
§505(a)(1) suit.

This Notice of the obligation of C&T to compensate Western Tube for removal
costs and damages resulting from an alleged oil pollution incident is being tendered pursuant ©w
the Qil Pollution Act of 1990 ("OPA"™), 33 U.S.C. §§ 2701 et seq., 40 C.F.R. Part 136.

Al Facts

Western Tube and Sumitomo Metal incorporates by reference this Notice
Letter dated November 25, 1996 to C&T from the Port.

On Qctober 20, 1995, the Port filed a complaint against Western Tube and
other entities in the United States District Court for the Northern District of
California.

The Port alleges that solid wastes, hazardous substances and petroleum
products have leaked and/or were discharged, thereby contamimating the soil,
surface water, and groundwater at, and adjacent to, the Port Property. The
complaint further alleges thar the aforementioned substances have not besn
removed, contained or otherwise immobilized. The complaint further alleges that
the alleged contamination constitutes a continuing discharge and release into and
through the soil, surface water and groundwater as a result of leaching and

migration.
C&T leased or otherwise controlled and operated on the Port Property or
conrinues to release or otherwise control or operate the Port Property. Western

Tube is informed and believes and thereby alleges that during C&T s operadons
at the Port Property, it stored, used and otherwise maintained solid wastes,




C&T Trucking, Inc.
November 25, 1996
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hazardous substances and/cr pegoleum. Western Tube is informed and believes
and thereby alleges thar C&T’s operations cansed or permitted 0 be caused the
discharge of solid wastes, hazardous substances and/or petroleum at the Port
Property. Western Tube is informed and believes and thereby alleges that such
contamination persists at the Port Property and conrinues to migrate through the
soil and groundwater in violation of RCRA §7002(2), CWA §505(a)(1) and the
OPA, 33 U.S.C. §§ 2701 et seq.

B. Activi lleged Consritut Viglag

Reference is made to paragraph I.A. herein which is hereby incorporated
by reference in its enrirery.

C. e Person Or Persons Responsible Fo e Alleced Viglation
C&T.
D. The Date Or Dates Of The Violation

On or before November 2, 1992, and through the present.
E. e ivi is Notice

Western Tube and Conduit Corperation
Vice President

2001 East Dominguez Street

P.Q. Box 2720

Long Beach, California 90801-2720

Sumitomo Meral U.S.A. Corporation
Atm: Mr. Masahiro Takeya, Presidemt
8750 West Bryn Mawr, Room 1000
Chicago, California 60631
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130 North Brand Boulevard, Fourth Floor
Glendale, California 91203

EFO:Imc

cC: Ms. Carol Browner ez
Administrator
United Stat=s Environmental
Protection Agency

Washingron, D.C. 20460

Mz. James Strock
Chief Administrative cc:
Officer of Solid Wast=
California Environmental
Protection Agency
555 Capitol Mall, Saite 235
Sacramenro, California 95814

Very truly yours,

DENNEY & ASSOCIATES

Eleanor F. Oths, Esq.

Atorneys for Western Tube and
Conduit Corporation and Sumitomo
Metal U.S.A. Corporaton

Ms. Felicia Marcus

Regional Administraror

United States Environmental
Protection Agency

75 Hawthorne Street

San Francisco, California 94105

Barpey Chan

Alameda Counry Health Care
Services Agency

80 Swan Way, Room 200
Qakland, California 94621
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Walt Pertit

State Water Resources
Control Board

901 "P" Strest

Sacramernto, California 95814

Petty Officer
Joseph D. Ramos

U.S. Coast Guard
Building 14
Coast Guard Island

Jonathan W. Redding, Esq.
Richard T. White, Esq.

Fizzgerald, Abbot & Beardsley LLP

1221 Broadway, 21st Floor

Qakland, California 94612-1837

Steve Ritwchie
Regional Water Quality
Control Board

San Francisco Region
210 Webster, Suite 500
Qakland, California 94612

Michele Heffes, Esq.
Deputy Port Attorney

Port of QOakland

530 Water Street, 4th Floor
Qakiand, California 94607
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Subsurface Consultants, Inc.

A Willizm Rudalph, P.E
Prasmient

February 26, 1998
SCI 133.009

Mr. Kerry Zimmerman, Esq.
Fitzgerald, Abbott & Beardsley, LLP
1221 Broadway, 2 1st Floor
Oakland, California, 94612-1837

Western Tube & Conduit H107 UST Usage
Ninth Avenue Terminal
Qakland, California

Dear Mr. Zimmerman:

Subsurface Consultants, Inc. (SCT) has reviewed numerous documents, aerial photographs
and analytical data pertaining to the areas of use by Western Tube & Conduit (Western) at
the Ninth Avenue Terminal. Western leased Building H107 and adjacent areas from about
1968 to 1974. Based on information provided to the Port by Western, Western sublet a
portion of H107 to a transportation company named C&T Trucking from 1968 to 1973

Western has told the Port that C&T operated the UST at H107 Tt is unclear who actually
operated the H107 tank after 1973, However, the president of the next H107 teaseholder,
the C. D. Ericson Company, was also the president of Western, The tank was removed by
the Port in 1994,

Aerial photographs reviewed by SCT for the Western lease period show staining in the
area of the H107 dispenser stand. This type of staining is indicative of petroleum product
releases which are inherent with the operation of a fuel distribution system

Review of site specific analytical data from the tank area strongly suggests that past
releases of petroleum products did occur in the H107 UST area. Small ongoing releases
would have occurred when the pump was activated or during vehicle and tank filling
These type of releases go virtually unnoticed or otherwise unacknowledged as an

3736 Mt Diablo Boulevard w Suite 200 w tafayette, California 94543 m (510) 299-7960 = FAxEﬁﬂm‘[ F

171 12th Street = Suite 205 w Qakland, California 94607 =& (510) 268-0461 w FAX (510) 268-0137




Mr Kerry Zimmerman, Esq ' .

Western UST Usage Subsuriace Consultants, Inc.
February 26,1998
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environmental concern since they are releases to the subsurface, and such releases i
identified were and still are expected with the operation of a fuel distribution system

Based on our experience at numerous UST sites, the observed staining, the site specific
analytical data and the industry acknowledgment that releases are inherent with the
operation of petroleum product distribution systems leads us to conclude that impacts to
soil and groundwater likely occurred during Westerns and their sublessee’s operation of
the UST. Impacts to soil and groundwater in the tank area would not have been identified
if it were not for the studies performed by the Port to date.

If you have any further questions, please call the undersigned

Yours very truly,

QA
Jeriann N. Alexahder, PE. REA
Project Manager




