ALAMEDA COUNTY
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

ENVIRONMENTAL HEALTH SERVICES
ENVIRONMENTAL PROTECTION
1131 Harbor Bay Parkway, Suite 250
Alameda, CA 94502-6577
{510) 567-6700
FAX {510) 337-93

January 20, 2009

Mr. Gary Jensen

BART

300 Lakeside Drive, 18" Floor
Osakland, CA 94604-2688

Subject: Fuel Leak Case No. RO0002875 and Geotracker Global ID T06019716388, Regal #120/East
Bay Surgery Center, 3875 Telegraph Avenue, Oakland, CA 94609

Dear Mr. Jensen:

Under the direction of this office, Wickland Corporation is conducting an environmental investigation for a
property located at 3875 Telegraph Avenue in Qakland. Groundwater contamination has been detected
in the BART parking lot southwest of the 3875 Telegraph Avenue property. Alameda County
Environmental Health (ACEH) is requiring the responsible parties for 3875 Telegraph Avenue to
characterize the extent of contamination from their site. West Environmental Services & Technology
(West}, on behalf of Wickland Corporation, previously submitted an access agreement to you to allow
West to advance soil borings in the BART parking lot. West submitted the attached November 25, 2008
correspondence indicating that West has not been able to complete an access agreement with BART. It
is imperative that this access agreement be resolved promptly and reasonably in order to define the
extent of contamination and prevent future contaminant migration.

ACEH requests you complete the access agreement with Wickland Corporation/West by March 20, 2009
that (i) enables Wickland Corporation and their consultants to perform the necessary work, and (i) is
signed by all relevant parties. This request for a technical report is made pursuant to Water Code Section
13267, which aliows ACEH to require technical reports from persons whose activities may have an impact
on water quality. Any extension in the above deadline must be confirmed in writing by ACEH staff.

If you have any gquestions, please call me at 510-567-6721 or send me an electronic mail message at
jerry.wickham@acgov.org.

Sincerely,

N\_\bm \\L, Ny L\;‘Lj\\bw\.‘

Jerry Wickham, California PG 3766, CEG 1177, and CHG 297
Senior Hazardous Materials Specialist

Attachment: November 25, 2008 Correspondence from West Environmental Services & Technology
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cc:  Leroy Griffin, Oaktand Fire Department, 250 Frank H. Ogawa Flaza, Ste. 3341, Oakland, CA 94612-
2032
Mr. Larry Fusch, The Surgery Center, 3875 Telegraph Avenue, Oakland, CA 94609
Mr. Dan Hall, Wickland Properties, P.O. Box 13648, Sacramento, CA 95853-4648

Mr. Robert Petrina, EBSC c/o Alta Bates Summit Medical Center, 350 Hawthorne Avenue, Suite
G100, Dakland, CA 94609-3108

Peter Morris, West Environmental Services & Technology, 711 Grand Avenue, Suite 220, San
Rafael, CA 94901

Lori J. Gualco, Law Offices of David E. Frank, 1517 Lincoln Way, Aubum, CA 95603

Julie Rose, Randick, O'Dea & Tooliatos, LLP, 5000 Hopyard Road, Suite 400, Pleasanton, CA
94588-3348

Mark Gomegz, City of Oakland, 250 Frank H. Ogawa Plaza, Ste. 5301, Oakland, CA 94612-2034
Donna Drogos, ACEH

Jerry Wickham, ACEH
File




711 Grand Avenue, Suite 220

Sap Rafael, California 94901

415.460.6770 ~ Fax 4154606771
Eaviroamental Sevices & Technology  -main@westenvironmental.com

November 25, 2008

Mr. Jerry Wickham, P.G.

Alameda County Health Care Services Agency
Environmental Health Services

1131 Harbor Bay Parkway, Suite 250
Alameda, California 94502

Subject: Offsite Investigation Status
Former Regal Station #120, LOP Case No. RO0002875
3875 Telegraph Avenue,Qakland, California

Dear Mr. Wickham:

West Environmental Services & Technology, Inc (WEST), on behalf of Wickland Corporation
(Wickland), is writing to inform that we are unable to perform the offsite investigation activities
requested by the Alameda County Health Care Services Agency — Environmental Health
Services (ACEH), on the Bay Area Rapid Transit District’s (BART) MacArthur Station parking
lot for the 3785 Telegraph Avenue property in Oakland, California (“the Site”). The offsite
investigation activities cannot be completed as BART is unreasonably withholding access. A
summary of the access negotiations is presented below. '

BACKGROUND

In August 2007, WEST proposed to conduct investigations at the Site and within BART’s
MacArthur Station parking lot to characterize the presence of petroleum hydrocarbons in seil and
groundwater in accordance with the procedures outlined in the Preliminary Site Assessment/Soil,
Soil Gas and Groundwater Investigation Work Plan and Addendum (“Work Plan™). The Work
Plan was approved by the ACEH in December 2007. Between March and April 2008, WEST
completed the onsite portion of the investigations as outlined in the Work Plan. The findings of
the Site investigations were summarized in WEST's May 2008 Preliminary Investigation and
Evaluation Report. In July 2008, the ACEH requested that the offsite investigation activities
within the MacArthur Station parking lot be completed as proposed in the Work Plan.

BART ACCESS NEGOTIATIONS

In July 2008, WEST submitted an access permit application to BART, which outlined the offsite
investigation activities to be conducted within the MacArthur Station parking lot. On October
16, 2008, BART forwarded to WEST a Permit to Enter, which outlined the conditions for access.
As a condition of the Permit to Enter (Condition 15), BART required that WEST, as the
Permittee, remediate or indemnify BART against all costs incurred by BART for remediation of
“any Pre-Existing Environmental Condition that is discovered as a result of Permittee’s activities
pursuant to this Permit.” On November 6, 2008, WEST submitted revisions to the Permit to
Enter (attached), striking out Condition 15, as petroleum hydrocarbons had previously been
detected on the BART property, i.e., under the Permit to Enter, Wickland and/or WEST would




Mr. Jerey Wickham, P.G. m
Movember 25, 2008 '
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have to agree to remediate the existing conditions whether caused by our activitics or not. On
November 18, 2008, BART refused to accept WEST s revisions to the Permit to Enter.!

‘While access has been denied for the proposed investigations, it appears that the City of Oakland

has accepted responsibility fer addressing the presence of petreleum hydrocarbons in soil and

groundwater on the BART property (attached).” Therefore, it does not appear that the collection

of the offsite data is necessary to develop a Corrective Action Plan for the releases at 3875

Telegraph Avenue as offsite conditions will be addressed during redevelopment of the BART
" MacArthur Station.

Please call me at 415/460-6770, extension 206, if you have any questions or wish to discuss this

further.

Sincr;ré!},}f/

;’//gfmmr Gealagisf

Attachments

o Dan Hall, Wickland Corporation
Lori }. Gualco, Attorney-at-Law
Julie Rose, Randick ©°Dea & Tooliotos; LLP
James Griti, Gribi Associates

! Email communication, Gary Jensen of BART to WEST, November 18, 2008.

? Meeting minutes, December 7, 2006 meeting botween representatives of the ACEH, BART and the City of
Qakland Redevelopment Agency.
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SAN FRANCISCD BAY AREA RAPID TRANSIT DISTRICY

300 Lakeside Brive, PO, Box 12688
Dakiand, CA 946804-2688
(G0 A64-6000

WEST ENVIRONMENTAL SERVICES PERMIT NO. C-02.2-009-CK
& TECHNOLOGY
711 Grand Avenue, Suite 220

San Rafael, CA 94501
PEBM[T TO ENTER (WORK)}

_Subject tg the following covenants, terms. conditions and

restrictions, the San Francisco Bay Area Rapid Transil District
hereinafter *District” or "BART") hereby grants permission to West

nvironmental Services & Technology 7‘Z’hearelna ter "Permittee” .
(ceifectavafg. the "Parties”) to perform two (2) soil borings to coliect soil
and lgn::gnrm water samiples, (hereinafter the "Work™). upon BART tp‘rope,_riy
located in the parking lot of the MacArthur BART Station and in the City
of Qakland, County of Alameda, (hereinafter "Premises”), as shown or
Exhibit "A,” (Aerial Photo titled: Sile Plan and Sampling Location, 3875
Telegraph Avenue, Oakland, California, Figure 2-1, dated Augusl 2008}
attached hereto and incerporated hersin by this relerence,

1. Subject to Section 17 below, the term-of this Permit shall
commence on October 22, 2008, and end on December 31, 2008,
provided, howeyer, that at any time during the terrn; the Permit may be
lerminated by elther party upon thirdy (307 days prior written notice 10 the
other giaﬁ- o aid nofice shall be sent certitied malil, return recaipt
requested, to:

West Environmental Services & Techinology
711 Grand Avenug, Shite 220 .
San Rafael, CA 4801 .

- At Peter Morris

or

Real Fstate Department - -
San Francisco Bay Araa, Rapid Transit District
300 Lakeside Drive, 22™ Floor

Qaldand, California 94612

Alttention: Laura Giraud, Manager

The notice pericd shall begin 1o run upen receipt of said notice,

Page 1ol 4




2. The fee for this Permit shall be calculated pursuant to the attached Fee Schedule
in effect when staff time is expended, pursuant to the policy adopted bty the BART
Board of Directors in Resolution No. 4805. An application fee pursuant to such Fee
Schedule shall be paid prior to issuance of this Permit. Fees fo reimburse BART for
plan review and inspection will be billed to'Permitiee upon completion of the Work and
shall be paid to BART withun thirty (30) days of the invoice date. A 10% late fee will be
assessed on the balance if payment is nol received wilhin sajd 30 days of the invoice
date, The late lee will be increased to 20% on the original balance it payment Is not
received within 60 days of the invaice date. BART reserves all n%hfs 10 pursue all _
appropriate remedies to collect outstanding payments and penalties that have not been
paid by Permitlee within 90 days of the invoice date.

3. Permitiee’s right to use this area shall be non-exclusive and non-liansferable;
and shall be for the gole purpose of performing the Work, In no event shall BART's
Br;\;gerty be deemed to be a public right-of-way. Overnight parking is prohibited on

T's property.
4, Conditions of Use:

4.a Permittee shall have Underground Service Alert and an independent utility
lncater service mark out the boring locations prior to digging. '

4b  Permittee shall barricade a portion of the parking lot afler 8:00 p.m. the FErly— ){-
night before the scheduled soil banng work.

4,c  Permitioe shall take care not to damage BART's underground ilities,
Underground utilities such as electrical circuits in conduits of parking lot lighting,
irrigation pipes, drain line and telephone lines shall be repaired immiediately by the
contractor before the end of the day. Repair shall be inspected, tested and approved by
the resident engineer on site baforeé backtilling.

4.d  Aftached for reference arc Sheet Nos, CT-105 and EE115 from Centract No.
IRODT1. The as-built drawings.showing the canduit routes and schematic c;n% The as-
buils provided here are for réference only and do not represent all utilities in the drea.
The accuracy of the as-builts is not guaranteed, :

4.e  Permittec shall take extreme care when diflling the bores dug to adjacent’
nonduits carrying lighting circuits,

4.f Permiftee shall submit for BART approval a health and safely plan-for this work.
The health and safely plan shall describe Permiitee's site control ang air monitonng,
Permities shall provide peritnetar air monitoring results to-show that they are not
exposing patrons that use this lot. %Reac_i_m' s from a portable maler notdd ina log
waould be sufficient.} A copy of the report wili need to'be sent to:

Gary . Jensen, REA: Principal Engineer; Environmental, Health, and Salety Division
o0 Lakeside Diive. 18 Hoor C)aEklgnd, CA 04612, (510) 464-7552 (fax)

4.9  Permitlee shall patch the bore holes with concrete when the work is complete,
4.0 Any change in the scope of this permit is subject 1o a separate amendment.

5, The cost of repair and any and alt losses caused t}?[ Permittee’s daimage to any
BART property or facility, or resgitant loss of service, shall be at the sole expénse of
Permitiee. Ady damageé to BART property or facililies shall be repaired or remedied by
Permittee or BART, at BART's discretion, and at Permittee’s sole ¢ost and expense.
Permittee agrees o reimburse BART promplly for any such damage.

6. Permittes shall have the duty and herem{ agrees 10 exercise reasonable care to
properly mainlain BART's property pursuant to thi§ Permit, including but not limited to,
Temoving debris dumped or placed on the Premises during the term of this Permit, from
any soufce, and to exercise reasonable care inspecting fof and preventing any damage
io any portion of BART's property.

7. . Pemmittee acknowledges that said Work constitutes an encroachment upon
BART's praperty and agrees to pedorm said Work in accordance with and subject ta the
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rovisions of this Permit. applicable provizions of the "General Terms and Conchtiong
efating to Utilily Pormits * attached hereto as Exhibit "B and incorporaled heremn by

relorente, and all applicable state and local laws. Where there is a conthet botween the
rovisions of this Permit and ihe “Ganeral Tarms and Conditions Refating to Utility
grnits.” this Permit shall prevait,

8 Permiltee agrees to/notily BART s Canstiuction Liaison, Edwin KungiJohn Fu at
gﬁzo) 454-6445. af teast 34 calendar days prior 1o any use of the Premises. Should
ermittae require any ulility hcok-ups. Permittee musi oblam any and all necessary
permits and pay all fees i connection therewith  Permittee shall no! perform any work
on BART propertly until all necessary parmits, hcenges anid envirorynental clearances
have heen obiainad.
4, Permittee shall not {a) use. generate, or store, of alidw ils empioyees,
contractors or agents 10 use, generate, or store any Hazardous Materials on the ‘
Premises. excapt for those materials reguired 10 pérfonm the Work permitted under this
Permit and in compliance with all faderal. state and local laws and rag ulations for the
protection of the environment, human health and safef(r= as now. in effect or hereafler
amended {heretnaftar “Environmenlal Laws"); or {iy) release or disposs of, or allow its
employees, contractors or agents 1o release or dispose of any Hazardous Malterials on
the Prémises. “Hazardous Malerials” are those materals now or herealter (a) defined
as hazardous suhstances or hazardous wasles pursuant 1o the Comprehensive
Environmental Response, Compensation and Liability Act (42 U.5.C. section 9801 et
sef.) of e Resource Conservation ang Recovery ACt (42 U.5.C section 8801 el sey.):
) Yisted in the Hazardous Substances List. Title B, California Code of Regulations,

1 1.5.0, Section 337-339, or those which meet the toxicily, reaclivity. corsivity or
fiammability criteria ol the above Code: (¢) characterized. regulated or subject {o
permitting &r warning requirements as hazardous or loxic matenais, substances,
chemicals, pellutants, contaminants or wastes, or as materiais for which removal,
remeadiation or disposal is g‘ecxuired._ dndsr any Environmental Laws; or (d) Olherwise
posing a present of potential hazard to human health, wellare or the gnvironment.

1G. BART shall at all imes have the right to go upon and inspec) the Premises and

the operations conducted thereon o assire comphance with any of the requirements in

this Permit. This mepection may include. but is not iimited 12, taking samples of
substances and materials present for testing.

11. Pormittee shall be responsible for and bear the entire cosl of removal and
disposal, in compliance with Environmental Laws, for all Hazardaus Matenals and non-
hazarcous wastes introduced to the Premises during Permitiee s use and possessian of
the Premses. Permittee shall also be responsible ior any remediation on ar off the
Premises necessitaled by such Hazardous Malerials of rion-hazardous wastes, As
used herein, “remedialion” includes any investigation or post-cleanup moniioring that
P By ofer L0 Py .

be necessary in compliance with Environmental Laws. prrooserohtispesat

12, To lhe exlent that any New Environmental Condition is cavsed by, or any Pre-
existing Environmental Condition s coniribuied o or exacerbated by, Permitteg's acls
or omissions (ncluding those of its employees. contraclors and agents) during Hs use
and possession of the Premises. Permiltee shall, al BART's discrelion. ether f(a)
herform  ramediation  of such Mew Environmental Conditicn  or  Pre-Existin
“nvironmental Condition, at Permiltee’s cost and expense, 1 compliance  wil
Enviconmental Laws and subject 1o the approval of a govermmental agency wilh
jurisdiction: or (1) indemnify BART against all costs incured by BART n paﬁarmmgi
remediation of such New™ Environmental Condition or Pre-gxsse-zfri.g.; Environmenlal
Condition. A "New Environmental Condition™ is defingd as tho releaSe or threatened
release of Hazardous Materials on, about, under or emanating from the Premises as ot
the commencement date of this Permit. A “Pre-Existing Environmental Condition” i
detined as the release or threalened release of Hazardous Materials on. aboul, under or
emanaling from the Premises prior to the commencement date of this Permil.

13, Permitiee agrees to assume responsibility and liabitity for and defend. indemnify
and hald harmiess BART , its directars. officers, a.?enis and employees from all claims,
demands suits, losses, damages, injury. and liabil
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and afl costs, fees and expenses in connection therewith) arising from the introduction
on the Premises of any Hazardous Matenais or non-hazdrdous wastes by Permitlee
fincluding its employees, contractors and agents) or from any New Envitonmerital
Condition caused by, or any Pre-gxisling Enviranmental Condition sontiibuted to or
exacerbated by, the acts of onussions of Penmitiee {including those of its employees,
contractors and agents) during ils use and possession of the Premises. :

14, Permitlee agrees lo assume responsibility and hability for, and delend. mdemmiy
and hold harmiess BART, ils directors, officers, agents and employess from all ciaims,
demands, suits, losses. damages. injury. and iial‘ﬁs'lty. direct or indjrect {including any
and all costs, fees and expenses in connection therewith), caused by acis o OIMISSIONS
of Permitiee, its employees, contractors and agents in connection with the Work done
pursuant to 1his Permit, except 1o the extent such losses are caused Dy the gross
ﬂagisgence or wiliful misconduc! of BART, Permitiee agrees at its own Cost. expense
and nsk 1o defend any and all actions, suits, or other legal procesdings brought or
instituted against BART, its directors, officers, agents and employees atsing from the
acts or omissions of Permillee, its employees, contractors and agents in connection
with the Work done pursuant ¢ this Permiit, and to pay and salisly any resulting
judgrents, settlemants or other expenses associated therowith,

il LW e S Lok im 1 I 'y o~ 3 M3 L3 ¥ WO ot . H " '
. i P i 5 o ; H s o L 1 e
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16. _Permittee agrees that no easement, lease Or other property right is acauited by
Rermitice through this Permit.
17, Upon any use of BART property by Pesmittee other than that authorized by this

Permit, or upon failure of the Permitted 16 conform to any of the tarms and conditions of
this Permit, BART may terminate this Permit immoedialely,

18, Insurance shall be provided by Permities as stated in Exhibit "G attached herelo
and incorporated herein by referance.

SAN FRANCISCO BAY AREA
RAPID TRANSIT DISTRICT
By ' Date

Lamrg Graud '
Manager, Beal Estate Departiment

ACCEPTED
WEST ENVIRONMENTAL SERVICES & TECHNOLOGY

Datle
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Re: Wickland.Oakland Access Permit edits and Insurance Certificates - Permit No. C-02.2-009-0K

Subject: Re: Wickland. Oakland Access Permit edits and Insurance Certificates - Permit No, C-02.2-009-0OK
From: GAndersgibart.gov

Date: Tue, 18 Nov 2008 12:24:47 -0800

To: Peter Morris <peterm{@westenvironmental.com>

CC: LFrelig@bart.gov, LGiraud@bart.gov. Elow{@bart.gov

Peter,

BART's Legal Department has reviewed the befow edits and will only allow taking out "friday” in 4.b. The language
proposed to be deleted provides protections to the District. If you have any questions please give me a call.

Gary Anderson

San Francisco Bay Area Rapid Transit District
Real Estate Department

300 Lakeside Drive, 22nd Floor

Osakland, CA 94612

E-mail: ganders@bart.gov

Phone: (510) 464-8676 Fax: (510} 464-7583

Peter Morris <peterm@westenvirgnmental.com> To GAnders@bart.gov

cc

Subject Wickland.Oakland Accass Permit edits and Insurance Cerlificates - Permit
No. C-02.2-009-0K

11/06/2008 01:18 PM

Gary:

Pilease find attached WEST's mavkup of the access permit and a copy of
the insurance tificates from Gregg Drilliing.

I will forward to vou our next drilling date once it becomes available.
Piease call meé at 415/46(G-6770, extension 206, if you have any questions.
Peter Morris

Peter E. Morris, P.&.

WEST, Inc.

711 Grand Avenue, Suite 220
San Rafael, California 948{1
Main: (41%) 460-6770 =205
Fax: (415} 460-6771

Cellular: {(415) 271-03¢6

Email: petermfwestenvironmental.com
Text Pager: 415271C3¢58vtext.com

CONFIDENTIALITY MOTICE: ‘This communication and arny accompanying document (s} ars

fidential and privileged. They are tended for the sole use of the addressee. If vou receive
this transmission in errcr, you are advised that any disclosure, copyiang, distributien, or the taking
of any action irn reliance upon the communication is strictly prohibited. Moreover, any such
inadvertent disclosure shall nct compromise or waive the attorney-client privilege as to this
communicaticn or otherwise. If you have received this communication in errox, please contact

our office at mainfiwestenvironmental.com or by telephons at {415} 480-8770. Thank you.

. ] . Content-Type:
‘Wickland.Oakland BART Permit No. C-02.2-009-OK (redlined).pdf: .
, . Content-Encoding: base64
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BART MacArthur Station Meeting
Thursday, December 07, 2006, 2PM
Alameda County Environmental Health
1131 Harbor Bay Parkway, Room 201
Alameda, CA

AGENDA

I. Introductions

. BART Presentation—— No optnian oy BART
III.  City of Oakland Additions/Comments

IV. Discussion . - :
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