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g Y 711 Grand Avenuse, Suite 220
Vi y [ San Rafael, California 94901

Yy V. i2 415.460.6770 = Fax 415.460.6771
Environments) Services & Technology miain{@westenvironmental.com

November 25, 2008

Mr. Jerry Wickham, P.G.

Alameda County Health Care Services Agency
Environmental Health Services

1131 Harbor Bay Parkway, Suite 250
Alameda, California 94502

Subject: Offsite Investigation Status
Former Regal Station #120, LOP Case No. RO0002875
3875 Telegraph Avenue;Qakland, California

Dear Mr, Wickham:

West Environmental Services & Technology, Inc {(WEST), on behalf of Wickland Corporation
(Wickland), is writing to inform that we are unable to perform the offsite investigation activities
requested by the Alameda County Health Care Services Agency — Environmental Health
Services (ACEH), on the Bay Area Rapid Transit District’s (BART) MacArthur Station parking
lot for the 3785 Telegraph Avenue property in Oakland, California (“the Site”). The offsite
investigation activities cannot be completed as BART is unreasonably withholding access. A
summary of the access negotiations is presented below.

BACKGROUND

In August 2007, WEST proposed to conduct investigations at the Site and within BART’s
MacArthur Station parking lot to characterize the presence of petroleum hydrocarbons in soil and
groundwater in accordance with the procedures outlined in the Preliminary Site Assessment/Soil,
Soil Gas and Groundwater Investigation Work Plan and Addendum (“Work Plan™). The Work
Pian was approved by the ACEH in December 2007. Between March and April 2008, WEST
completed the onsite portion of the investigations as outlined in the Work Plan. The findings of
the Site investigations were summarized in WEST’s May 2008 Preliminary Investigation and
Evaluation Report. In July 2008, the ACEH requested that the offsite investigation activities
within the MacArthur Station parking lot be completed as proposed in the Work Plan.

BART ACCESS NEGOTIATIONS

In July 2008, WEST submitted an access permit application to BART, which outlined the offsite
investigation activities to be conducted within the MacArthur Station parking lot. On October
16, 2008, BART forwarded to WEST a Permit to Enter, which outlined the conditions for access.
As a condition of the Permit to Enter (Condition 15), BART required that WEST, as the
Permittee, remediate or indemnify BART against all costs incurred by BART for remediation of
“any Pre-Existing Environmental Condition that is discovered as a result of Permittee’s activities
pursuant to this Permit.” On November 6, 2008, WEST submitted revisions to the Permit to
Enter (attached), striking out Condition 15, as petroleum hydrocarbons had previously been
detected on the BART property, i.e., under the Permit to Enter, Wickland and/or WEST would
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have to agree to remediate the existing conditions whether caused by our activities or not. On
November 18, 2008, BART refused to accept WEST’s revisions to the Permit to Enter.'

While access has been denied for the proposed investigations, it appears that the City of Oakland

has accepted responsibility for addressing the presence of petroleum hydrocarbons in soil and

groundwater on the BART property (attached).” Therefore, it does not appear that the collection

of the offsite data is necessary to develop a Corrective Action Plan for the releases at 3875

Telegraph Avenue as offsite conditions will be addressed during redevelopment of the BART
- MacAurthur Station,

Please call me at 415/460-6770, extension 206, if you have any questions or wish to discyss this
further.

Attachments

o Dan Hall, Wickdand Corporation
Lort J. Gualee, Attorney-at-Law
Julie Rose, Randick O'Dea & Tooliotos, LLP
Jatmes Gribi, Gribi Associates

' Email communication, Gary Jensen of BART to WEST, November 18, 2008.

* Meeting minutes, December 7, 2006 meeting between representatives of the ACEH, BART and the City of
Oakland Redevelopment Agency.
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SAHK FRARCISCD BAY AREA RAPID TRANSIT DISTRICY
300 Lakeside Drive, PD. Box 12888

Oakland, CA 94B04-2888

{510) 464-6000

WEST EIWI%ONM ENTAL SERVICES PERMIT NO. C-02.2-089-0K
%111?(?!” kvecn‘:le Sulte 220

ra
San Rafae!, CA 94b01

PERNMIT TO ENTER (WORK

. .Subject to the following covenants, terms, conditions and

restrictions, the San Francisco B%y Area Rapid Transit District
hereinafter *Digtrict” or “BART") hereby grants permission to West

nwror;mem%j',Samces & Technology {(hereinafier “Permittes” .
(collectively, the “Parties”) to parformi two (%Vsosi borings to collect soil
and groundwater samples, &herema rthe * orkg uPon BART property
located in the parkin of the MacArthur BART Station and in the City
of Oakland, Gounty of Alameda, (hereinafter "Premises”), as shown on
%x ibit *A.” (Aerial Photo titled; Site Plan and Sampling Location, 3875

giegraph Avenue, Qakland, California, Figure 2-1, dated August 2008)
aftached hereto and incorporated harain by this reference.

1. Subject to Section 17 below, the term of this Permit shall
commence on October 22, 2008, and end on December 31, 2008,
Provgded, howavyer, that at any time during the lerm, the Permit may be
terminated by sither g:arty updn thirty (30] days ,.,?'!O" written natice 1o the
?etgﬁ:a %r‘t]y.m aid nofice shall be sent certitied mail, return receipt

West Environmental Services & Technology
711 Grand Avenug, Syite 220
San Ralael, CA 94801

- Attn: Peter Morris
or
Real Fstata Department o _ )
San Francisco Bay Arg% Rapid Transit District
300 Lakeside Drive, 22™ Floor
Qakiand, California 94612
Aftention: Laura Giraud, Manager

The notice period shall begin to run upon receipt of said natice,
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2. The fes for this Permit shali be calculated pursuant to the attached Fee Schedule
in effgct when staff time is expended, pursuant to the policy adopled by the BART
Board of Ditectors in Resolution No. 4805. An application fee pursuant fo such Fee
Schedule shall be paid prior to issu,?nce of this Permit. Fees to relmburse BART for
plan review and inspection will be billed to Parmittee upon compilstion of the Work and
shail be paid to BART within thirty {30) daz;s of the invoice date, A 10% late fee will be
assesgged on the balﬁnce.lf paymen! is nol received wilhin said 30 days of the invoice
dale, The late fee will be increased to 20% on the original balance if payment is not
received within 60 days of the invoice date. BART reserves all rights to putsue all
ap%repnate remedies to collect outstanding payments and penalfies that have not been
paid by Permittee within 80 days of the invoice dale.

3. Permitlee's right to use this ?rea shall be non-exclusive and ncn-iransfeg_f_qle.

and shall be for the Sole purpose of performing the Work. In no event shali BART's

El;?a%rly ba der?med to be a public right-of-way. Overnight parxing is prohibited on
s property.

4, Conditions of Use:

4. Permittee shall have Underground Service Alert and an independent utility
Incator service mark out the baﬂngg locations prior to digging.

4b  Permittes shall barricade a portion of the parking let after 8:00 p.m. the ErgesE—
night before the scheduled soil hor?ng work. P I */—

4.c  Permitteg shall take care not 1o damaﬁe_BART's underground utilities.
Underground utilities such as electrical circuifs in conduits of parking lot lighting
irrigalidn pipes, drain ling and telagheﬂe fines shall be repaired immsdiatsly by the
contracior betore the end of the day. Repair shall be inspected, tesied and approved by
the resident engineer on site betoré backfilling.

4.0  Atached for reference are Sheet Nos. CT-105 and EE115 from Contract No.
IRO011. The as-built drawings showing the canduit routes and schematic cml%Fi The as-
builts provided here are for reference only and do not represent all ulilities in the area.
The accuracy of the as-builts is not guaranteed. :

4.2 Permittee shall take extreme care when drilling the bores due to adjacent
conduits carrying lighting circuits.

4.f  Permittee shall submit for BART apgroval a health and safety lean for this waork.
The health and saf—etg lan shall describe Permittee's site control and air. monitoring.
Permittae shall pravide perimeter air monjtoring resuils to show that they are not
exposing patrons that use this lot, (Readi fom a portable meter notéd in a leg
would hé sufficient.) A copy of the report will need to be sent to:

Gary C. Jensen, REA; Principal Engineer; Environmental, Health, and Safely Division
360 Lakeside Drive, 18'FI00€ Oaklgnd, CA 94612; (510) 464-7552 f’fax} !

4.9 Permittee shall patch the bore holes with concrete when the work is complete.
4.h  Any change in the scope of this permit is subject 1o a separate amendment.

5. The cost of repair and any ang all losses caused by Permitiee's damage to any
BART property or facility, or resuftant loss of service, shall be at the sole expense of
Permitlee. Ariy damagg to BART property or facililies shall be repaired or remedied by
Permittee or BART, at BART 's discretion. and at Permittee’s sole cost and expense.
Permittee agrees to reimburse BART promptly for any such damage.

6. Permittee shall have the duty and hereby agrees to exercise reasonable care to
properly mainiain BART's property pursuant to this Permit, including but not limited ta,
removing debris dumped or placed on the Premises dunn% the term of this Permit, from
any souree, and to exercise reasonable care inspecting fof and preventing any damage
to any portion of BART's property.

7. Permittee acknowledges that said Work constifutes an encroachment upon
BART's property and agrees to perform said Work in accordance with and subject to the
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rovisions of 1his Permit. applicable prowsions of the "General Terms and Conditions
elating to Utility Permits,” attached hereto as Exhibit "B" and incorporajed herein by
reference, and all applicable state and local laws. Where thers is a confhe? betweer the
Browslons of this Permit and Ihe *General Terms and Gonditions Relating to Utility
grmils,” thig Permit shall prgzva]l,

8. Permittee agrees to/notify BART's Construction Liaison, Edwin Kung/idohin Fu at
E’EA 0) 464-6445. af teast 32F calendar days prior 1o any use of the Premises. Should

armittee require any ulilify hook-ups. Permittee must abtain any and all necessary
petmits and pay all fees In‘connection therewith. Permittee shall nof perform any work
on BART propsrty unlil all necessary permits, licenses and environmantali clearances
have been obtained,

g, Permittee shall not {a} use. generate, or store, or allow its employees,
contractors or agents {0 use, generate, or“sfore any Hazardous Materialg on the )
Premises, axcagt for those materials re(iuxred o pérform the Work permitted under this
Permit and in compliance with all tederal, state and local laws and regulations for the
protection of the environment, humar] Ega‘tm and safety, as now in effect or hergatter
amended (hereinatter "Environmental Laws"); or {b) releass or dispose of, or allow its
smployees, contraciors or agents fo release or dispose of, any Hazardous Materials on
tha Premises. "Hazardous Malerials”™ are those materials now or hereatfter {3) gefined
as hazardous substances or hazardous wastes pursuant to the Comprehensive
Environmental Response, Compensation and Liabiity Act (42 U.5.C. section 9601 ef
seq‘.) or the Resource Conservation and Hecaver% Act (42 1).8.C section 6901 et seq.),
g:) isted in the Hazardous Substances List, Titla 8, California Cods of Regulations,
1.8.0, Section 337-339, or those which meet the toxicily, reacttwéy. COI’I’QSIVI? or
Hlammability criteria of the above Code; {¢) characterized, regulated or subject fo
parmitting or warning requirements as hazardous or loxic materials. substances,
chemicals, pollutart$, contaminants or wastes, or as matenals for which removal,
remediation or dispesal is gec%nred. undsr any Environmental Laws; or {d) ctherwise
posing a present or potential hazard to human health, welfare or the environment,

10.  BART shall at all times have the nght to go upon and inspect the Premises and
the operations conducted theraon to assire compliance with any of the requiremants in
this Permit. This inspection may include. bit is not limited to, taking sampies of
substances and materials present for testing.

11. Permittee shall be responsible for and hear the gntire cost of reinaval and
disposal, in compliance with Environmental Laws, for all Hazardous Materials and non-
hazardous wasies infroduced to the Premises during Permittee’s use and possession of
the Premises. Permittee shall also be responsible tor any remediation on or off the
Premises necessitated by such Hazardous Malerigls or non-hazardous wastes. As
used herein, “remediation” includes any investigation or post-cleanup monitoring that
may be necessary in compliance with Environmental Laws parposesroftisnossd
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12.  To the extent that any New Envirgnmental Condition is caused by, or any Pre-
axisting Envirgnmental Condition is contribuled to or exacerbated by. Pérmiltee’s acts
or omigsions (including those of s ernployees, contraclors and agents) during its use
and possession of the Premises. Permittee shall, at BART's discretion, either (a)
erform  remediation. of such New Environmental Condition or  Pre-Existir

nvironmental Condition. at Permitee’'s cost and expense. in compliance wit
Environmental Laws and_subject to the apﬁroval of a gavernmenial agency with
jurisdiction; or (b) indemnify BART against all cosls incurréd by BART in pedormin
remediation ol such_ New™ Environmental Condition or Pre-Existing Environmentsl
Condgition, A "New Environmental Condition” is defined as the release or threatened
release of Hazardous Materials on, about, under or emanating from the Premisas as of
the commencement date of this Permit. A “Pre-Existing Environmental Condition” is
definad as the release or threalened release of Hazardous Materials on, aboul, under or
emanating from the Premises prior to the commencemen! dale ol this Permit.

13.  Permittoe agfees to assume responsibility and lability for and defend. indemnify
and hold harmiess BART, its directars. officers, a?ems, and employees from all claims,
demands suits, losses, damages, injury. and liahtity. direct or indirect (including any
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and all costs, fees and expenses in conneclion therewith) arising from the introduction
on the Premises of any Hazardous Matenals or non-hazardous wastes by Permitiee
8nclu_dgn its employeds. contractors and agents) or from any New Enwvironmental

ondition caused by, or any Pr(;-—e,xastlrg Environmental Ceridition contributed to or
exacerbated by, the acts or omissions of Permittee {including those of its employees,
contractors and agents) during its use and possession of the Premises.

14. Permillee agreas to assume rasponsibiity and habihg/ for, and defend. ndemnily
and hotd harmless BART, its directors, officers, aqents and employeas from all claims.
demands, suits, losses, damages, injury, and haﬁgty, direct or indirect (including any
and all costs. fees and expensges in corinaction therawith), caused by acts Or omissions
of Permittoe, its employees, contractars and agents in connection with the Work dona
pursuant to this Permit, excgpt— 1o the extent such losses are caused by the gross
neghgence or willful misconduct of BART, Permiltee agrees at its own COSt, expense
an

and nsk to defend any and all actions. suits, or other legal proceedings brought or
instituled against BART, its directors. officers, agents and employees ansing from the
acts or omissions of Permitlee, its smployees, contractors and agents. in connection
with the Work done pursuant to this Perniit, and to pay and salisfy any resulting
judgments, setliements or other expenses associated therewith.

* .-‘, . . + g+
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16. I_ Permitiee a%ggaas that no easement, lease or sther property righl is acguired by
Permnitiee through this Permit.

17. _Upon any use of BART property by Permittee other ihan that authorized by this
Permit, or u%on failure of the Permitted to conform to any of the terms and conditions of
this Permit, BART may terminate this Permit immedialely,

18.  Insurance shall be provided by Permillee as stated in Exhibit 'C.” attached hereto
and incorporated herein by reference.

SAN FRANCISCO BAY AREA
RAPID TRANSIT DISTRICT

By _ Date___
Laura Giragd '
Manager, Real Estate Depariment

ACCEPTED
WEST ENVIRONMENTAL SERVICES & TECHNOLOGY

By e ) Date

Title

O IOWE W pherw
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| Re: Wickla.nd_.Oaldand Access Permit edits and Insurance Certificates - Permit No. C-02.2-009-0K

1of2

Subject: Re: Wickland.Oakland Access Permit edits and Insurance Certificates - Permit No. C-02.2-009-OK
From: GAnders@bart.gov

Date: Tue, 18 Nov 2008 12:24:47 -0800

To: Peter Morris <peterm@westenvironmental.com>

CC: LFrelig@@bart.gov, LGiraud@bart.gov. Elow@bart.gov

Peter,

BART's Legal Department has reviewed the below edits and will only allow taking out "friday” in 4.b. The language
proposed to be deleted provides protections to the District. if you have any questions please give me a call.

Gary Anderson

San Francisco Bay Area Rapid Transit District
Real Estate Department

300 Lakeside Drive, 22nd Floor

Qakland, CA 84612

E-mail: ganders@bart.gov

Phone: (510} 484-6678 Fax: {(510) 464-7583

Peter Morrls <peterm@westenvironmental.com>= Ta GAnders@bart.gov
co

Subject Wickland. Oakiand Access Pernit edils and Insurance Certificates - Parmit
No. C-02.2-008-OK

11/0612008 01:18 PM

Gary:

Please find attached WEST's markup of the access parmit and a copy of
the insurance certificates from Gregg Drilling.

I will forward toe you ocur next drilling date once it becomes available.
Please call ma at 415/460-6770, extension 206, if you have any guastions.

Peter Morris

Peter E. Morrxis, P.G.

WEST, Inc.

711 Grand Avenue, Suite 220

San Rafael, Califeornia 94801

Main: {418} 460-677C n206

Fax: {415) 460-6771

Celiular: (41%) 271-0366

Email: peterm@westenvironmental.cem
Text Pager: 41527103668vtext.com

CONFIDENTIALITY NOTICE: This communication and any accompanying doecument (s) are

confidential and privileged. They are intended for the sole use of the addressee. If you receive
this transmission in error, you are advised that any disclosure, copying, distribution, or the taking
of any action in reliance upon the communication is strictly preohibited. Moreover, any such
inadvertent disclosure shall not compromise or waive the attorney-cllieat privilege as to this
communication or otherwise, If you have recelved this communicatien in error, please contact

our office at mainBwestenvironmental.com or by telephone at (415) 460-8770. Thank you.

] N ;Contenf;;fype: application/octet-stream
‘Wickiand.Oakland BART Permit No. C-02.2-009-OK {(redlined).pdf
(eand. Caitan ermE e (redlined).pd . Content-Encoding: base64




BART MacArthur Station Meeting
Thursday, December 07, 2006, 2PM
Alameda County Environmental Health
1131 Harbor Bay Parkway, Room 201

Alameda, CA

AGENDA
I Introductions
B BART Presentotion-~—No . spwion by BARY

III.  City of Oakland Additions/Comments
IV. Discussion i
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