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SUPERICR CQURT OF THE STATE QOF CALIFORNIA
COUNTY OF ALAMEDA

---000---
GEORGE NAVONE,

ORIGINAL

No. 6%7547-0

Plaintiff,
vs.

AGNES LARKIN, aka JEAN RATTO
LARKIN; JEFFREY RATTO; ROBERT
RATTO; JESUS FERNANDEZ; LUIS L.
GOMEZ; DESERT PETROLEUM, INC., a
California corporation; PHILLIPS
PETROLEUM COMPANY, a Delaware
corporation; TOSCO CORPORATION,
a Nevada corporation; TEXACO,
INC., a Delaware corporation;
and DOES 1 through 100,
inclusive,

Defendants.

L o R T S M NP N

DEPOSITION OF
LAWRENCE SETO

Tuesday, January 17, 1995

Reported by: JANICE A. BADASCI

C8R No. 6367, RPR-RMR, CRR
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I NDEX

EXAMINATION BY:

MR. DUPONT

MS. COHEN
MR. GARAY
MS. NICHOLS

---000- -~
EXHIUDBTITS
NUMBER
1 One page of handwritten notes
2 Group of documents, first page being a
11/17/93 letter to Larry Seto from Mary
Beth Butler, Legal Agsistant with
Fitzgerald, Abbott & RBeardsley
3 4/24/86 letter to Jean Larkin from J.D.
Rutherford, with attached sanple results
---000--~
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BE IT REMEMBERED that, pursuant to Subpoena, and
on Tuesgday, January 17, 1995, commencing at the hour of
10:17 a.m. thereof, at Fitzgerald, Abbott & Beardsley,
1221 Broadway, 21lst Floor, Oakland, California, before me,
JANICE A. BADASCI, a Certified Shorthand Reporter in and
for the State of California, persgonally appeared

LAWRENCE SETO,
called ag a witnegs by the Defendants, who, having been
first duly sworn, was thereupon examined and testified as
hereinafter set forth.
---000---
APPEARANCES

LAW OFFICES OF MARK M. GARAY, 425 California
Street, Suite 1800, San Francisco, California 94104-2203,
represented by MARK M. GARAY, Attorney at Law, appeared as
counsel on behalf of the Plaintiff.

DAVIDOVITZ & YARON, 111 Pine Street, Twelfth
Floor, San Francisco, California 94111-5614, represented
by LISA COHEN, Attorney at Law, appeared as counsel on
behalf of the Defendant Desert Petroleum, Inc.

McCUTCHEN, DOYLE, BROWN & ENERSEN, Three
Embarcaderoc Center, S8an Francisco, California 94111,
represented by JOHN D. EDGCOMB, Attorney at Law, appeared
as counsel on behalf of the Defendant Texaco Refinery and

Marketing, Inc., a Delaware corporation.
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PAUL, HASTINGS, JANOFSKY & WALKER, 555 South
Flower Street, Twenty-Third Floor, Los Angeles, California
90071-2371, represented by NORMAN A. DUPONT, Attorney at
Law, appeared as counsel on behalf of the Defendants
Phillips Petroleum Company; Agnes Larkin, aka Jean Ratto
Larkin; Jeffrey Ratto; and Robert Ratto.

WASHBURN, BRISCOE & McCARTHY, 55 Francisco
Street, Suite 600, San Francisceo, California 94133,
represented by SANDI L, NICHOLS, Attorney at Law, appeared
as counsel on behalf of the Defendant Tosco Corporation.

Also present for partial proceedingsg: ROBERT
CAMPBELL, Attorney at Law, Fitzgerald, Abbott & Beardsley.

~--000---
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EXAMINATION BY MR. DUPONT
MR. DUPONT: Q. Good morning, Mr. Seto. My
name is Norman Dupont, and I represent Phillips Petroleum
Company in a lawsuit entitled Navone versus Larkins and
others.
You have had your deposition taken before,
Mr. Seto?
A Yes.
Q. And you are appearing here today on behalf of
the Alameda County Department of Environmental Health?
A. Yes.,.
0. And you were subpoenaed to bring documents with

vou here today; correct?

A. Correct.

Q. And you have brought those files with you herxe
today?

A, Yes.

Q. There appear to be roughly three manila

envelopes that you have brought in with you today. Can
you tell wme if those manila envelopes are organized in any
particular fashion or manner?

A, No, Not really. With the exception of one of
them I believe hasg confidential information in there.

Q. And the confidential information you believe was

submitted by whom?

TOOKER & ANTZ (415} 392-0650
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A. Well, it‘’'g part of the file. When a party makes
a request to our office for information concerning a site,
confidential information that’s required that we keep
separately is put in a separate file.

Q. All right. And can you tell me which file

contains the confidential information?

A. This one here (indicating).
Q. All right.

For the record, let me identify the file that
the witness has just -- just so I can identify what you’ve
degignated.

There is a file folder -- manila file folder
marked LOP 37116. Is the number 3 --

A. This other file is also named --
NS. NICHOLS: Or "b." 3716b.
THE WITNESS: Oh, "b." This one is "a."
MS. NICHOLS: This is "a." I believe that’s "a
and "b."
MR. DUPONT: Q. Does the number 3716 have any
particular designation in terms of the County Department

of Environwmental Health?

A. That’s inventory control number.

0. All right. And the inventory control number for
property located at 1628 Webster Street in Alameda is

37167

TOOKER & ANTZ (415) 392-0650
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A. Uh-huh. Yes.

0. And does the LOP designation mean anything?

A. It identifies the local oversite program.

Q. And LOP is an acronym for Local Oversite
Program?

A, Yes.

Q. And you’ve handed me -- within that manila

envelope there’s a document or a subwmanila envelope
entitled "Confidential."

At the request of Mr. Seto, I'm not opening
that.

and there is also a copy of a subpoena from me
to Mr. Seto requiring his appearance at 10:00 a.m. this
morning in today’s deposition.

And there is algo a note of a billing for
services of a service requester Robert F. Campbell of
Fitzgerald, Abbott & Beardsley have attached to this
confidential file.

Since the witness has indicated it is his
department policy not to disclose these things --

Is that correct?

A, On a site search, I -- to be honest with you, I
don’'t know in a gituation like this where, you know,
a P@
subpoena. I don't know if vou guys have fte-write to look

at it or not.

TOOKER & ANTZ (415} 392-0650
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I know that 1f a person off the street comes in

or a person makes a request to look at our files through
e,

the public records and health and safety codes, there &g~
certalin items we’'re supposed to exclude as far as what we
can allow to be released with the Public Records Act.

MR. GARAY: Ry way of voir dire, Norm, if I c¢an
ask a few questions.

What to the best of your knowledge are the items

you typically would not permit someone off the street to

view?
THE WITNESS: Usually it's notes, interoffice
 tadd
notes, memos from one plaee to another. And also location

of inventory, of hazardous waterial, hazardous waste, site
maps. You know, the Health and Safety Code requires that
that be kept confidential. Site maps.

MR, GARAY: The site maps specifically?

THE WITNESS: Yeah.

MR. GARAY: And the intercoffice notes and memos,
are there duplicate copies of those in the other files
that you’ve provided?

THE WITNESS: Yeah. I think there’s some in
there.

MR. GARAY: So there are some of them in the
files that you provided, and yet there may be others in

the "Confidential" file that you have not provided?

TOOKER & ANTZ (415) 392-0650
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THE WITNESS: Right. In the "Confidential," to
be honest with you, I didn’'t even go through that, because
I didn't put that file together.

I haven’t been the custodian of these files for
the last few years, so that file was put together by
another staff person in my office.

MR. DUPONT: Q. Wag that Juliette Shin,
S-h-i-n7?

A. It could have been. I'm not sure. I know she
has worked on this case most recently.

MR. GARAY: Are you familiar with the specific
section of the Health and Safety Code which prohilbits the
viewing of the information which you have reflected exists
or you think exists in the "Confidential" file by parties
gseeking information?

THE WITNESS: I'm not familiar with it offhand,
no.

MR, DUPONT: Let me do this. Let me suggest as
follows.

There are two fileg that this witness has
indicated we can clearly copy without any reservation.

Q. Is that correct? BAnd those are the other two
fileg sitting next to you?

Why don’t we at least 1initially proceed to have

those copied forthwith. And we can discuss amongst

TOOKER & ANTZ (415) 392-0650
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ourselves at a break or an appropriate other time how to
appropriately handle thisg "Confidential" file. Because,
frankly, I've never encountered this particular situation.

MS. NICHOLS: You know, if I could interrupt for
a second, I‘ve run into thisg recently in another casge, and
my understanding is that without litigation and without a
formal subpoena, legal subpoena for records, certailn
documents will be maintained as confidential.

and those include -- and Mr. Seto, yvou can
correct me if I go astray here -- architectural drawings,
contractors’ reports because of copyright issues; certain
correspondence, you know, intracounty or intradepartment
correspondence.

But I have been told by County Counsgel in
another county that as long as a subpoena is served in
litigation, rather than just a Public Records Act request,
that those documents are no longer privileged, as long as
any party who would be interested in protecting the
copyright or whatever is a party to the litigation.

And we have Mr. Naveone’'s lawyer here, we have
the Larkins’ lawyer here, and anybody else who can
arguably have some 1lnput into those documents.

So it’s my guess that those documents are not
confidential and that we could see them.

But I think what I would ask Mr. Seto to do
10
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before we not put those together with these other two
folders of documents for copying now is maybe just a call
to his office to confirm --

THE WITNESS: Okay.

MS. NICHOLS: -- that, given the fact these are
being produced pursuant to a subpoena, that we would then
have a right to see them.

MR. GARAY: Certainly I would join that, Sandi.
aAnd, also, I think request that My. Setoc go through the
"Confidential®" file, at least to make sure, since he
hasn’t assembled it, that there aren’t documents in there
he typically would not consider confidential, because
those would naturally come out.

MR, DUPONT: Go off the record for a second.

{(Off-the-recoxrd discussion.)

MR, GARAY: I think that‘s a fine way to
proceed. He should look through the confidential right
now before we start so we don‘t have to beat the same
ground again later.

MR, DUPONT: Sure.

MR. GARAY: See if some of the notes are in the
other files, if --

MR, EDGCOMB: Why doesn’t he do that after Norm
marches through the other stuff?

MR. GARAY: There might be something in there
11
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that would bring us back to the same stuff.

MR. EDGCOMB: What I'm gaying isg it may all be
duplicate.

MR. DUPONT: Right.

MR. EDGCOMB: And he will know better what is

already out if we go through it first.

MR. DUPONT: Let me go back on the record.

I will return to the witness the manila file
folder marked LOP 3716 sub "b"; with the reguest Mr. Seto,
in light of the subpoena, make a call to his office at an
appropriate break and determine whether, given the
subpoena, we will be allowed to copy this particular file
which he’s indicated would be confidential, at least in
certain circumstances.

And I will place that back to the witnesgs.

Q. Now, Mr. Seto, you’'ve also brought with you two
other files. Could you tell me --

MR, GARAY: May I interrupt briefly?

When Mr. Seto makes the c¢all, if he could
ascertain the section of the Health and Safety Code which
prohibits the viewing of the confidential information,
then counsel here can verify that they either share that
opinion or dispute it in some way.

MR. DUPONT: All right.

Q. You have two other file folders with you,
i2
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Mr. Seto. Could you briefly explain generically what'’s in
theose two file folders.

A, Thig file labeled LOP 3716a is the file
pertaining to the investigation at the site.

MR. DUPONT: And for the record, let me just
identify the subfiles within 371l6a.

First there is a manila file folder, which
appears to have in it a copy of an Exceltech summary
report, also marked as Exhibit 22 in Mr. S8eto’'s deposition
in the fall of 1992; along with a copy of a subpoena
regarding that deposition.

And certain other notes, correspondence, and
materials. Along with a series of business cards, some of
which were marked as Exhibit 7 to Mr. Seto’s deposition in
1992,

The file folder, the first file folder, does not
have a label on it.

The second file folder is labeled "1628 Webster,
Alameda, Unoccal station," and appears to have a start with
a proof of service of a deposition subpoena, unlabeled in
any fashion, followed immediately next by a underground
storage tank c¢leanup fund claim number 01263 on a letter
dated 1993.

And there is other materials, including notes,

handwritten notes, and other wmaterials going from a period
13
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of roughly 1990 and ’91 through 1993. Along with a phone

log with two referenced phone calls, apparently with --
between gsomeone and Bob Campbell.

The third separate item in the file is a LRA
preliminary plan of correction for waste o0il tank. The
preliminary plan of correction does not appear to have a
gspecific date on it, but I believe we can establish the
date,

There also appears to be a second copy of the
LRA preliminary plan of correction in this second file
folder.

And I guess, for my purposes, the first LRA
preliminary plan of correction appears to have certain
handwritten notations on it.

The second one, my brief perusal -- and I will
be happy to allow any other counsel to peruse it -- does
not appear to have handwritten notations.

So for purposes of saving myself some copying
charges, I am not going to copy second copy of the LRA
plan. It appears to be unmarked, although if any other
counsel wishes to have it copied, they may do so.

But I am going to have marked the two manila
file folders and the one LRA preliminary plan of
correction for waste oil tank. It appears to have

handwritten notations on it.

14
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And I will undertake to make those arrangements
forthwith.

There ig another file --

MR. GARAY: I think you might have misspoken.
You sgaid you will mark those and make arrangement. I
think you meant you will copy those?

MR. DUPONT: Copy those; correct.

O. There is another file folder, Mr. Seto, that you
brought with you.

A, Yes. This is my -- a copy of my deposition that
was taken a few yvears ago, in-Execeltech-Corp.

Q. Let me, just for the record, indicate that first
there is a cover letter to Mr. Larry Seto from a legal
assistant at Fitzgerald, Abbott, & Beardsley, purporting
to enclose the draft declaration of Larry Seto; and
Exhibit A, the Exceltech summary report.

There is a draft, unsigned declaration of
Mr. Larry Seto, purporting to be in the Larkin versus
Degert Petroleum, Inc., case.

MR. GARAY: I’'d like to have that copied.

MR. DUPONT: All right.

There is a copy of the Exceltech summary report
dated May 1990, with a cover transmittal letter dated May
29, 1990, from Randall Stone to the law firm of Golden,

Stefan, S-t-e-f-a-n, Ellenberg & Toby, attention
15
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Mr. George C. Rogers. That bears at the bottom of it an
"Exhibit A" stamp, and apparent reference to the cover
letter from Fitzgerald, Abbott, & Beardsley.

And then there 1s a copy of Mr. Seto’s
depogition taken in the Larkin action of September 29 --
September 8, 1992. There are a few highlighted markings.

And I will be happy to allow counsel to review
the highlighted markings of Mr. Seto’s deposition
trangcript.

By the way, Exhibit A -- strike that.

The Exceltech summary report dated May 1990,
which has also got an "Exhibit A" designation at the
bottom, from my brief perusal appears to be unmarked with
any handwriting, although there does appear to be sgome
underlining of certain sentences.

And I guessg, given that underlining, I'd like to
have thig copy of the Exceltech summary report copied as
well.

MS. NICHOLS: You want that one copied?

MR. DUPONT: Yes. It has some underlining here.
And rather than -- and is that counsel --

MR. GARAY: Do you wish to copy the pageg that
are underlined?

MR. DUPONT: 1I’d like to copy the whole thing so

we avoid issues of authentication on this sort of thing.
16
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MR. GARAY: Okay.

MR. DUPONT: Q. Now, Mr. Seto, you alsc have
some handwritten -- one-page yellow handwritten notes.

Are those handwritten notes that you created?

A. Yes. These are the game noteg that you'wve
copied before ({(indicating). BAnd I Jjust added one little
item here when the case was transferred to the local
oversite program.

Q. All vight.

A. These were what I was going to use if you ask me
about certain things.

Q. All right.

A. If you'd like to copy these again, you're
welcome to do that.

MR. DUPONT: I think we probably do want to copy
those one-page handwritten notes prepared by Mr. Seto.

It’'s now approximately 10:35. Let me go off the
record so 1 can make appropriate arrangements for copying
of the items that I’ve determined that I wish to have
coplies of.

And if any other counsel determine that they
wish to copy other items, they should let me know at their
earliest convenience.

Off the record.

{(Break taken from 10:38 to 11:01 a.m.)
17
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MR, DUPONT: Back on the record.

Q. Mr. Seto, you’'ve had an opportunity to consult
with counsel for County of Alameda with regpect to the
"Confidential" file.

Can you now tell me what your understanding is

of your counsel’s position with respect to releasing that

file?
Cinn. . ,
A, We could releasge all this information.
There was one letter here that was addressed to
Juliette Shin that -- that’s confidential. It’'s stated at
the top "Confidential." It’'s written by Mr. Campbell.

MR, GARAY: What's the date of it, please?

THE WITNESS: August 13th, '93.

If he has no problem with releasing it or having
it copied, then we don’'t, either,

MR. DUPONT: Q. All right. Well, that we can
deal with separately.

Let me indicate that the rest of the file that
the witness has handed me containsg, A, a copy of my
subpoena for today’s deposition, which I do not intend to
get copied; B, a copy of a billing for services to Robert
Campbell for apparent copies of materials, which I do not
intend to copy. And then various other materials
addressed to Juliette Shin from Robert F. Campbell,

purporting to transmit materials.
18
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And also, then, a copy of what appear to be a
number of documents apparently -- apparently Bates
numbered in the Larkin litigation, Bates numbered 10391
through 10440.

A copy of a lease beginning in 1927, which I do
not intend to have copiled.

A copy of a transmittal of executed agreements,
dated June 10, 1947, Bates Nos. 403, 404, 405,

A leage dated May 1947, Bates pages 406, 407,
408.

A copy of minutes dated June 20, 1947, Bates
pages 20.

A copy of a service station equipment inventory
for May 1947, Bates pages 409.

A copy of a July 28, 1949, request for
permission to install tanks, dated Bates page 379.

A copy of a lease renewal document, Bates pages
18, 19.

A copy of a page of another lease renewal
document, Batesg page 14.

A copy of a document entitled "Service Station
Number 70153."

Exhibit A, purporting to depict a gasoline
service station,

MR. GARAY: May I look over your shouldex?
19
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MR. DUPONT: Yeah.

Apparently undated diagram.

Copies of a gervice gtation inventory dated
October 30, 1950, Bates pages 10376, -377, -378.

Copy of a 1952 letter to Angelo P. Ratto, Bates
pages 390.

Copy of service station equipment inventory for
May 1957, Bates pages 111, 112.

Copy of a one-page otherwise unidentified
document, Bates page 383, referencing Tidewater 0il
Company Service Station, with a date issued of January 19,
1%66.

An assignment agreement from Tidewater to
Phillips, Bates pages 499, 500, 501, 502, 503, 504, 505,
506, 507, 508, 509, 510, 51i1, 512, 513 through 518.

Letter from Phillips to Angelo Ratto, Bates
pages 126 to 127.

Diagram of a service station, not identified by
year or in particular by who created the diagram that I
can see offhand.

Copy of Phillips’ responses to plaintiff’s first
set of gpeclal interrogatories in the Larkin action, with
copies of pages 80, 81, 82, 83, 84, and 85 thereto.

Copies of certain documents attached thereto,

identified as Phillips-Larkin eight thirty-one through one
20
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one cone, one thirty-one.

Copy of service station inspection form, Bates
page 373, 374.

Phillips-Larkin invoice, eight thirty-one,
ninety-two, one ninety-two, one ninety-four.

Notice of assignment to Tosco, Bates page 215,

An assignment agreement from Tosco from Phillips

to -- from Phillips to Tosco, Bates page 40054, 400055,
-5, =57, -58, -59, -60.

Letter dated April 24, 1986, from Desert to
Mrs. Larkin, Bates page 10241, with attached results.
10242.

Copy of an Exceltech summary report dated May
1990, with handwritten interlineations.

Copy of a fax transmittal report to R.V. Levi
{(pronouncing} or Levi (pronouncing).

THE WITNESS: Levi.

MR. DUPONT: Levi of Alameda County Department

of Environmental Health; dated March 19, 1990, purporting

to attach analytical results and chain of custody of
Sequoia Analytical.

And a map purporting to depict copies of an
Anaematrix, Inc., report to an Ensco Environmental
Services, Inc.; dated February 22, 1990, with attached

report summary and data sheets labeled "Results," pages

1
21
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through 5, with guality assurance pages 1, 2, 3; and a
chain of custody, one page.

That whole stack of gtuff I do not intend to
have copied for my purposes.

MR. GARAY: I'd like a copy cof that.

MS. COHEN: I'd like a copy of it, too.

MR. DUPONT: You can have it copied at your own
expense.

MS. NICHOLS: Yeah. I don‘t want a copy of
those,

MR. DUPONT: These are all documents that have
been produced previocusly.

And I guess these other materials --

MR. GARAY: Why don’t we sgend it all down to the
copy service, and I‘ll just -- you can ask them to make
fewer copies of that stack that you don‘t want.

MR. DUPONT: The rest of this material I guess
I'1ll have copied, just for the fun of it.

And I do not intend to copy, by the way, either
a copy of my subpoena or the billing for services. So I’'m
going to put those back in things I do not want copied.

MR. GARAY: Mr. Seto, just for clarity’s
purposes, how many pages is the letter, Mr. Campbell’s
letter?

THE WITNESS: Six.
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MR. GARAY: Thank you.

MR. DUPONT: Q. Mr. Seto, you are a senior
hazardous materials specialigt with the Alameda County
Department of Environmental Health?

A, Yes.

Q. And if I refer teo it as "Eanvironmental Health,"

you’ll understand what I'm referring to?

A Yes.

Q. And are you currently in charge of overseeing
any investigation or remediation with respect to the

property known as 1628 Webster Street?

A, No,

Q. Who currently has that responsibility?

A, It has just been recently transferred over to
Eva Chu.

Q. Eva -~

A. Chu, C-h-u.

Q. And formerly before Eva Chu, who had it?

A, It’s my understanding Juliette Shin,

Q. And at one point in time did you have
respongibility for oversite of the 1628 Webster Street
property?

A. Yes.

0. And when thig property wag transferred to the
local oversite program, did you cease having
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regsponsibility?
A, Yes.
Q. And the transfer of the local oversite program,
do yvou recall when that occurred?
A, I believe it was in January of 22, It was in
my notes, but my notes are being copied.
Q. Copied. All right. We can look at those notes
to confirm,
And initially when it was transferred to the
local oversite program, Juliette Shin was involved?
A, I’'m not sure. .*
When I transferrediover to the local overgite
program, the supervisor in that program determines who is

given the case. So I don’t know if there was a person

that was involved with the case before Juliette got it.

Q. All right. And in vour position as a senior
environmental health specialist -- ig that the correct
title?

A, No. My correct title is Senior Hazardous

Materials Specialist.
Q. Senior Hazardous Materials Specialist.
Do you recall when you first became involved
with any work concerning the 1628 Webster Street property?
A, I got involved when they removed the underground

tank, the waste o©il tank at the site.
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0. Right.

Let me gshow vou, sir, a document that I think we
discussed briefly at your first deposition, which ig a
application for an underground tank closure. It is
Exhibit 3 to Mr. Seto’'s deposition taken in the Larkin
cage 1in 1992.

Sir, I'm going to show you this document which
wag previously marked in your deposition in 199%2. Ask you
to confirm on reviewing it that that is your accepted and
your initials by the "accepted" stamp on that plan.

A Yes.

Q. And do you recall any involvement with the 1628
Webster Street property prior to reviewing this
application which you accepted on March 31, 19897

A, No. Thisgs is the first time I had any dealings
with this site.

Q. And the last time you had any dealings with this
site would have been at the time that it was transferred
over to the local overgite program?

A. Right. That's right.

Q. Now, with respect to the waste o0il tank removal,

were you present at the time of the waste oil tank

removal?
A, Yes,
Q. And let me show you Exhibit 4 to your prior
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depogition. That’s a exhibit that purports to have
various business cards copied on it.

And let me direct vour attention to the business
card for LRA Environmental. It's the second one down in

the left-hand column.

A. Yes.

Q. Do you see that?

A, Yes.

Q. And you noted there "consultant for buyer" under
the name of Mr. Nick Olgon. Is that your handwriting?

A, Yes.

Q. Would that reflect some information that you

received from Mr. Nicholson on or about April 4, 19897
A. I either received it from Mr. Nicholson or
gomeone at the site.
Q. And were you aware at that time that George

Navone was the prospective ground lessor for this

property?
A, No.
Q. Do you recall having any dealings with either a

buyer or a ground lessor for the 1628 Webster Street
property by the name of George Navone?

A, No.

Q. Do you ever recall having any discussions with

anyone you understood to be a buyer of this property with
26
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regspect to whether they would be allowed to obtain a
permit to construct some improvements on this property?

A, I don’t remember a conversation like that, no.

Q. Now, in the normal course of your business ag a
gsenior hazardous materials specialigt, do you have
occasion to tell the permit department for the City of
Alameda not to issue a permit?

A, Can you ask that question again?

MR. DUPONT: Could you repeat the guestion?

(Question read back.)

MR. DUPONT: Q. Let me rephrase that question,
Mr. Seto.

Have you ever as a senlor hazardous materials
specialist told the City of Alameda permit department not
to issue a permit to construct on a particular parcel?

A, No.

Q. Have you had any discussions with any
representative of the City of Alameda permitting
department in which you told them that a permit to
construct had to be placed on hold?

A No.

Q. Do you believe 1t 1s within your purview or
powers as a senior materials specialist to instruct the
City of Alameda to place a permit to construct on hold?

A, Are you talking about at this particular site?
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Q. Yes.

A, Because At this particular gite, I'm not
involved with the investigation of cleanup at this time.
$g_ I wouldn’t have any involvement as far as whether a
permit should be issued or not, or whether more
investigation or remediation needs to be done, because I
haven’t been working on it for a couple of vyears.

Q. Let me focus on 1989.

You indicated that your first involvement would
have been your review of the underground tank closure
plang in or about the end of March.

A, Yes.

Q. And then you witnessed the removal of the waste
oil tank on oxr about April 4, 1989; correct?

A, Yes.

Q. During all of 1989, that year that you were
involved at 1628 Webster Street, do you recall any
discussion with the City of Alameda permit department in
which you told them "place a permit to construct on hold"?

A, No.

Q. During 1990, do vyou recall any discussion with
the City of Alameda building department in which you told
them "place a permit to construct on hold for 1628 Webster
Street"?

A, No.
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Q. Now, I‘d like, sir, if I could, just to get a
better idea of what happened after the waste oil tank that
you saw removed was removed.

First of all, you‘ve seen a number of tanks,
both waste o0il tanksg and other tanks, being removed from
properties; is that correct?

A, Yes,.

Q. Could vyou tell me if it’s more than a hundred
tanks that you’ve seen removed, in your experience?

A, It's more than a hundred tanks.

Q. And do you recall the removal of this particular
waste olil tank on or about April 4, 19897

A. I remember being there. I remember being there.

Q. Other than that, I think I asked you at your
deposition in 1992 whether you recalled anything out of
the ordinary.

A. Right.

Q. Do you recall now as you’re sitting here today
anything out of the ordinary in the removal of that waste
0il tank?

AL No.

Q. You did receive certain results with respect to
-- after the waste o0il tank had been removed; ig that
correct?

A, Uh-~huh.
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Q. And let me show you what was wmarked as Exhibit
to your deposition. And down at the bottom there’s some

handwriting dated approximately May 25. Do you see that

handwriting?
A. This (indicating)?
Q. That'’'s apparently a court reporter’s stamp.
A. Okay. May 25,

Oh, okay. Yeah.

Q. Is that your handwriting?
A. Yes.
Q. And doeg that say "request a plan of

correction"?

A. Yes,

Q. And, in fact, you received a plan of correctio
from the Larkins; correct?

A, Yes,

0. And let me, just so we make sure we’re talking
about the gsame document, show you what at least I
understand to be the plan of correction. And this is
Exhibit 7 from your deposition in 1992. It begins with

LRA Environmental cover sheet, followed immediately by a
letter dated July 24, 1989, addressed to Mr. Jeff Larkin

And let me show you what wasg previously marked
as Exhibit 7 in your first deposition, Mr. Seto.

A, Uh-huh.

5

n

a
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Q. And ask you to take a moment to look at that.
A. {Reviewing document.)

Q. And at the top of Exhibit 7, page 2, there’'s

some handwriting with a date and a time. 7/28/89; do you

see that?
A, 7/27/89.
Q. 7/27/89.
Do you know if that’'s your handwriting?

A, No. That’s not my handwriting.

Q. But in any event, i1s that the plan of correction

that you received from the Larkins’ consultant at that
time, LRA in caps Environmental?
A. Right. Uh-huh.

Q. And let me direct your attention, Mr. Seto, to

page 3 of the letter. And it shows that LRA Environmental

copied various individuals on the letter. And let me

direct your attention to a Bill Wagner, George Navone &

Assoclates. Do you see that?
A, Yes.
Q. Do you recall ever meeting Bill Wagner?
A, No.
Q. If T told you that Bill Wagner was a

representative of George Navone & Associates, the ground
leassor of this property, would that assist in refreshing

your recollection in any way?
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MS. NICHOLS: I'm just going to ask, Mr. Dupont,
I believe he is a potential ground lessee of the subject
property. I think you’ve been referring to him as a
ground lessor.

MR. DUPONT: Q. Let me rephrase the question,
because, once again, brighter counsel than I have pointed
out an error.

If I told you -- and let me represent to you
that Mr. Bill Wagner was at this time acting as a
representative of George Navone & Associates, who were a
ground lessee for the 1628 Webster Street property.

Would that refresh your recollection in any way
ag to whether you ever met Mr. Wagner?

A, No.

Q. Do yvou recall ever speaking with Mr. Bill
Wagner?

A, No.

Q. Do you recall ever telling Mr. Bill Wagner that
he could not get a permit to construct his development for
1628 Webster Street as of mid July 19897

A, No.

Q. Do you ever recall speaking to a Mr. Bill Wagner
at any point in time and telling him that he could not
obtain a permit to construct at 1628 Webster Street in

Alameda?
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A, No.

Q. Do you ever recall speaking with anyone who
identified themselves ag having a ground lease or being a
developer for 1628 Webster Street and telling them they
could not get a permit?

A, No.

Q. Let me next direct your attention to Exhibit 8
in your prior deposition, which is a letter from Rafat,
R-a-f-a-t, A. Shahid for the hazardous materials progranm,
Lo Mre. Jean Larkin, re 1628 Webgter Street.

And Mr. 8Seto, is the initials at the bottom
under the typed thing, under the typed signature say "RAS:
LS: MNC"? Do you see those typed initials?

A. Yeah. Uh-huh,

Q. And does the "LS" mean that you prepared a draft
of this letter for your boss at that time, Mr. Shahid?

A. Right .

0. And T noticed you copied -- you show a cc to
Bill Wagner, comma, developer.

A. Right.

Q. Do you know how you came to copy Mr. Wagner on
this lettexr?

A, No. As a matter of fact, when I look at it now,
I guess I somehow got his name. I don’t know -- I don‘t

recall any conversation with him or how I got --
33

TOOKER & ANTZ (415) 2392-0650




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

0. Well, is it correct that you saw hig name on the
LRA report?

A. Yeah. That’s right. And I would most likely
copy the same people.

Q. But seeing this document does not refresh your
recollection that you ever had a in-person meeting with
Bill Wagner?

A, No.

Q. Do you ever -- geeing this document, does it
refresh your recollection you ever had a phone
conversgation with Bill Wagner?

A, No.

Q. Now, after the -- and does this letter, Exhibit
8 to your prior deposition, does this letter confirm that
the plan of correction as submitted by LRA Environmental
on behalf of the Larkins was acceptable to the department
as of August 22, 19897

A, Yes.

Q. And is it also your recollection that thereafter
-- strike that.

Do you recall if the Larkins or their

consultants continued to perform some work after August

22, 19897
A, Yes.
Q. And you had a handwritten pége of notes that you

34

TOOKER & ANTZ (415) 392-0650




10

11

12

13

14

15

1le

17

i8

19

20

21

22

23

24

25

had noted some of the things that had gone on.

Would that be your best perscnal summary of what

went on after August 22, 19897
A, Yes,

MR. DUPONT: Let me take about a two-minute
break and see if at least that document 1s copied, because
it might be appropriate to speed that up with respect to
the chronology that I want to understand for Mr. Seto.

So let’s go off the record, take a two-minute
break.

(Break taken from 11:32 to 11:42 a.m.)

MR. DUPONT: Let me have marked as Exhibit 1 to
Mr. Seto’s deposition here today a one-page handwritten
set of notes that begins with the first line "U" period
"G" period "T" period, removal plan approved on 3/31/89,
paren, 1 dash 550 gal, g-a-1l, period, waste oil tank,
closed paren,

That’e the first line of the handwritten notes.

Let the record reflect that I'm returning the
original of the handwritten notes back to Mr. Seto. And
this will -- the copy will be marked as Exhibit 1.

(Defendants’ Exhibit 1 was marked for
identification.)

MR. DUPONT: In the interest of expediency, I do

not have copies of Exhibit 1 for counsel, but I will
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undertake to provide it within the next day of Exhibit 1.

MR. GARAY: I'm sorry. I logt vou because I was
looking for something else.

What, Norm, will Exhibit 1 be?

MR. DUPONT: It’s the one-page set of
handwritten notes by Mr. Seto that began "U" period "G"
period "T" period, removal plan, approved on 3/31/89.

MR. GARAY: Has that been made a prior exhibit
in anybody’s depo?

MR. DUPONT: ©Not that I know of. I believe
Mr. Seto indicated in his testimony earlier today that a
copy of that document was provided earlier, but I’'m not
sure it was marked in his deposition taken in 1992.

Let the record reflect that I've placed what the
court reporter has marked as Exhibit 1 to Mr. Seto’s

deposition in front of him.

Q. Mr. Seto, can you identify Exhibit 1 for me?
A, Yes.

Q. Did you prepare Exhibit 17

A, Yes.

Q. What was your purpose in preparing Exhibit 17
A. To outline some of the events that occurred

while I was handling the case.
Q. Did you keep Exhibit 1 in the files of the

Department of Environmental Health?
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A, Yes,

Q. And did you attempt in preparing Exhibit 1 to be
as accurate as you could be with regpect to the items that
you noted on Exhibit 17

A Yes.

Q. And is it your habit in certain underground
storage tank cases where there is litigation to prepare
itemg such as Exhibit 1? That is, a summary of events
while you were overseeing the project?

A Yes,

Q. And in those cases when you do prepare them, you
keep them with the file related to that case; correct?

A, Yes.

Q. Now, i1f I could borrow the original while you’re
looking at what’s been marked as Exhibit 1, the third line

down, you indicate "two soils samples from removal

detected up to," and then you list various numbers.
A, Yes.
Q. Then you have an entry for August 22, 1989. And

let me see if I can read that so we can speed things up.
Larkin‘’s apostrophe "S" work plan accepted, with
the condition that the "M" period "W" period be installed
in the verified down gradient direction.
Did I read that correctly?

A, Yes.
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Q. And "M" period "W" period means monitoring well?

A, Yes,

Q. And then on -- you have an entry on 2/28/90,
which indicates water sample contained up to 8000 ppb.
Low/med period "b" period "p" period hydrocarbons, and 96

ppk benzene, and 16 ppm oil and grease.

Did I read that note or figure for 2/28/1990
correctly?
A. I believe that should be 8600 parts per billion.
Q. 8600.
And the reference to low/med period "b" period
"p" period hydrocarbons, is that low to medium what; boil
point?
A, Yeah. Uh-huh.
Q. And could vyou explain for a nonchemist such as
myself what a low to medium boiling point hydrocarbon is,

to yvour understanding?

A. A lower boiling hydrocarbon would be more
volatile, and it would evaporate a lot faster than the
higher boiling point.

Q. Now, you also have an entry for May 16, 13990,
that says meeting held in my office. An approximate 3000
cubic feet of gsoil have been excavated containing gas,
comma, diesel and waste o0il, period. Required minute,

m-i-n, of one well, comma, recommended three wells,
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period.
Did I read that correctly?

A, Yes.

Q. And does this reflect your notes of a meeting
that you had with the Larkins on or about May 16, 19907

A, Yes.

Q. And at that meeting were you informed that the
Larkins had removed approximately 3000 cubic feet of soil

from the property?

A, Yes.
Q. And I think we discussed previously in youxr
earlier deposition your -- or someone’s notes of that

meeting, and I want to make sure that I got that correct.
Let me refer you, sir, to what was marked as
Exhibit 13 in your deposition, a two-page set of
handwritten notes dated 5/16/9%0.
A. (Reviewing notes.)
MR. DUPONT: Let the record reflect the witness
is perusing the document, Exhibit 13, from the 1992
deposgition.
MR. EDGCOMB: I think we’re trying to give --
(0ff-~the-record digcussion.)
MR. DUPONT: Back on the record.
o. Mr. Seto, have you had a time to review what was

marked as Exhibit 13 to your 1992 deposition?
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A. Yes.

Q. Are those your handwritten notes?
A, Yes,
Q. Did you prepare them at or about the time you

had your meeting with the Larkins and their consultant?

A, Yes.

Q. And was 1t your habit to prepare noteg of
meetings on a project that you had oversite responsibility
for?

A, Yes.

Q. And if you prepared notes of meetings, did you
keep them in the file for that project?

A. Yes.

Q. And that was a practice that you followed on a
normal practice, whethexr it be a 1628 Webster Street
project or another project that you had responsibility
for?

A. Yes.

Q. And the noteg reflect that there were two
representatives of Exceltech present, togethexr with
Mr. Jeffrey Larkin, Mrs. Jean Larkin, yourself, and Susan
Hugo of Hazardous Material.

At the time, who was Susan Hugo?
A, Sugan Hugo at the time was working in my unit

with me.
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Q. But as of May 1990, you sgtill had responsibili
for the 1628 Webgter Street project; correct?

A. Yes.

Q. And aside from what's written here, do you
recall anything in particular that the Larkins, Mr., Lark
or Mre. Larkin, gaid to you at the May 16, 1990, meeting

MR. GARAY: Objection. The quesﬁion is wvague.
It’s ambiguous. It assumes by the question that what is
written here is what the Larking told him. 2And the
witness hasn’t testified to that. So it lacks foundatio
and assumes facts not in evidence.

MR. DUPONT: Q. Mr. Seto, lawyers are entitle
to make objections, as I’'m sure you’'ve noted in other
depositions. Let me try to rephrase the question, just
we don’'t have a trivial argument over the question.

At this meeting on May 16, 1990, do you recall
anything in particular that the Larkins said to you, as
opposed to their consultant?

A No.

Q. Do you recall being informed that the Larkins
had removed a certain amount of soil as of the May 16,
1990, meeting?

A. Yes.

Q. and at that point do you recall telling the

Larkins that the soil should not have been removed, from

Ly

in

?

n

d

S0
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the persgspective of the Alameda County Departwment of
Environmental Health?

MR. GARAY: Vague as to the date.

MR. DUPONT: Q. Mr. Seto, you can go ahead and
answer that question.

THE WITNESS: Could you repeat the question
again?

(Question read back.)

THE WITNESS: No.

MR. DUPONT: Q. And do you recall the Larkins
agreeing as a result of this meeting to submit certain
confirming samples about the walls of the excavation that
was sought?

A, Yes.

Q. Let me place in front of you what was marked as
Exhibit 14 to your prior deposition, which is a three-page
document beginning with a fax transmittal from Exceltech
to your attention.

And if you could just take a look and confirm
that you did receive that document from Exceltech on
behalf of the Larkins.

MR. GARAY: What number exhibit is that, Norm?

MR. DUPONT: Fourteen.

MR. GARAY: To his prior deposition?

MR. DUPONT: Yes.
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MR. GARAY: And the question isg doeg he recall
receiving this?

MR. DUPONT: Yes.

MR. GARAY: On or about the time that the date
indicates?

MR. DUPONT: The question 1is the question.

THE WITNESS: (Reviewing exhibit.)

MR. GARAY: I don‘t recall the guestion. Maybe
we should have it read back, then.

MR. DUPONT: Will vyou please read back the
gquestion?

(Question read back.)

THE WITNESS: I received a letter, but I can’t
remember if I received this fax sheet on the lining
material.

MR. DUPONT: Q. And that is what was placed in
order as page 3 of Exhibit 147

A. (Reviewing document.)

Q. Well, in any event, the portion of Exhibit 14
you do recall receiving is the fax cover page and a letter
dated May 17, 1990; is that correct?

A, Yes,

Q. And after receiving that letter, you wrote a
response back to Mrs. Larkin?

A I can’t remember.
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Q. All right. Let me show you Exhibit 15, and ask

if that refreshes your recollection that you wrote a

response back to Mrg. Larkin.

A. (Reviewing document.)
Yes.
Q. And at gome point in time did you algo receive

summary report from Exceltech concerning this project?

A. Yes. After I gave my deposgsition, the last
deposition.

Q. You received a summary report?

A, Right.

Q. Do you recall ever seeing the summary report

prior to your last deposition in 19927

A No.

(Documents delivered.)

Q. Let me direct your attention to the gummary
report, which was marked in your firsgt deposition as
Exhibit 22, and place that in front of you.

Again, please take as much time as you need to
loock at it. I'm going to specifically reference you to

some itemg on pages 8 and 9, so you may want to pay

particular attention to that. But, obviocusly, if you ne
to look at any other pades, you should feel free to do s
Mr. Seto.

A, (Reviewing document.)

a

ed

o,
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Okay.

Q. Mr. Seto, you’ve had an opportunity to review
least pages 8 and 9 of the summary report?

A, Yes.

Q. And at the bottom of page 8, it states, "To
date, over 3000 cubic yards have been excavated."

Does that comport with your recollection of wh
the Larkins or their consultant told you at the May 16,
1990, meeting?

A, Yes.

Q. And it also says that "this scil in the
northwest corner of the property adjacent to Pacific sti
have soil contamination that will need to be addressed i
the future.™

Do you recall gome discussion of the northwest
corner of the property next to Pacific in the May 16,

1990, meeting?

A. Yeah. Vaguely.

Q. And was there some problem with going out on t
street at that corner, or concern about sidewalks
collapsing?

A, Yes.

Q. Now, also, the report in the next paragraph on
page 9 says, In talking with Larry Seto of the ACEDH --
that’s all capitalized -- comma, we agreed that

at

at

11

n

he
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backfilling wold, w-o-1-d, be feasible based upon criteria
outlined in a letter dated May 17, 1990, paren, appendix
D, closed paren.

First of all, that horrid acronym, ACEDH, is
that Alameda County Environmental Health, or Environmental
Department of Health?

A. Yeah. I guess that’s -- I'm not the one that
wrote the letter, but it sounds good.

Q. And aside from the typographical error in the
gspelling of the word "would," do you recall discussing
with Exceltech or someone that backfilling based on
certain things that they set forth in their letter of May
17th would be acceptable?

MR. GARAY: Vague and ambiguous as to date.

THE WITNESS: (Reviewing document.)

MR. GARAY: And leading.

THE WITNESS: Could you repeat the gquestion
again?

MR. DUPONT: Q. Yes.

If you could reread the question, please.

{Question read back.)

THE WITNESS: I believe that’s how it went.

MR. DUPONT: Q. That’e as best you can recall
it at this point in time?

A. I know that what -- what is clear in my mind is
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the reason why I gave them approval to backfill was
because of safety reasons, because of the concern with the
gidewalk losing its integrity; that the excavation had
reached Eé.the boundary lines of the property, and there
was safety concerns.

Q. Do you recall telling or informing Exceltech
that, due to these safety concernsg, it was important to
backfill and close that particular hole?

A. Yeah. At least in that area.

I can't -- I have to lock at my notes.

But I know one of the main criteria that I used
in allowing them to close up that excavation was because
of safety reasons, not because it was cleaned up.

Q. Now, there’'s a reference on -- in paragraph 4 of
page 9 -- let me read it to you.

Comma, however, comma, Mr. S8eto agreed with
Exceltech that the most important aspect was to close the
excavation and proceed with site development while
monitoring the groundwater, period, closed gquote.

Do you recall discussing the need to do some
gort of monitoring of groundwater at the May 16, 1990,
meeting?

A. I have to look at my notes. Most likely, we
probably talked about all different type of options for

investigation. You know, monitoring the groundwater would
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probably be one of them, because that’s normal.

Q. As of May 1990, Mr. Seto, had you come to any
conclusion about what options would not work for this
sitev?

A. Prior to 19907

Q. No. We’re now in the March to May 1990 time
period. And that’s the time period that I’'m addressing.

A, Okay.

Q. If you need to, you can put your -- let me sho
you your chronology sheet, which is Exhibit 1 to this
deposgition.

As of May 1990, had vou come to any conclusion
about what options would not work for the 1628 Webster
Street property?

Al No.

Q. Is it fair to say that as of May 1990, you wer
still willing to congider a variety of options for
investigating and cleaning up the 1628 Webster Street
property?

A, Yes.

MR. DUPONT: Let me have marked as Exhibit 2 t
Mr. Seto’'s deposition a multi-page document, which
consists of a cover letter from Mary Beth Butler, legal
assistant, Fitzgerald, Abbott & Beardsley; a declaration

of Larry Seto stamped "draft"; and a proposed exhibit

W

s

e

O
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thereto labeled "Exhibit A," which is a Exceltech summary
report for Jean Larkin, dated May 1990, which has an
"Exhibit A" sgtamp.

MS. NICHOLS: What is the date of the
transmittal letter?

MR. DUPONT: The transmittal letter is November
17, 1993. And I would alsoc note for the record that it
appears to have a "received" stamp dated November 17,
1993, at 4:34 p.m.

(Defendants’ Exhibit 2 was marked for
identification.)

MR. GARAY: One more time. Sorry. Exhibit No.?

MR. DUPONT: Two.

MR. GARAY: It’s the cover letter and --

MR. DUPONT: The draft declaration and the
proposed Exhibit A.

MR. GARAY: As well as the Exceltech report?

MR. DUPONT: It’s an Exceltech summary report,
but it has a different serieg of pages. It alsoc has a
cover letter of May 25, 1990, That cover letter was not
enclosed in Exhibit 22, And it also has more pages than
Exhibit 22. It appears to have various appendices.

0. Mr. Seto, did you receive a copy of that

document on or about November 17, 19937

A, Yeah. Uh-huh,.
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Q. Did you do anything with it?

A, No. Not right away.

Q. Did you ever do anything with it, aside from
putting it in your file?

A. No. I just kind of briefly scanned at it and
then put it away, put it in the file.

Q. Did you ever sign a declaration on behalf of

anybody in the Larkin versus Desert Petroleum, Inc.

lawsuit?
A, No.
Q. And do you recall having any discussions with

anyone at the Fitzgerald, Abbott & Beardsley firm after
recelpt of this?
A, No.

(Off-the-record discussion.)

MR. DUPONT: Let me have marked as Exhibit --

(Off-the-record discussion.)

MR. DUPONT: First of all, let me indicate for
the record that I'm going to return to Mr. Seto certain
original documents from his files that he handed me this
morning. And I'm going to place them on top of his
deposition transcript and leave them in front of him
there,

Let me have marked as Exhibit 3 to Mr. Seto’s

deposition -- wait a second. Strike that.
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Rather than marking Exhibit 3, let me show the
witness what was Exhibit 18 to hig 1992 deposition.

Just for counsel’s convenience, Exhibit 18 is a
letter of July 2, 1990, to Alameda County Healthcare
Services, Department of Environmental Health, Attention
Larry Seto. Subject, Lab Results. Signed by Randy Stone
of Exceltech, Inc,, showing a copy to Jean Larxrkin.

THE WITNESS: {Reviewing document,)

MR. DUPONT: Q. And Mr. Seto, you received a
copy ©of Exhibit 187

A, Yes.

Q. And that'’s your handwritten note at the top,
dated July 5, 19907

A, Yes.

Q. And just to make sure I read that note, does it
say "need Randy to identify sampling point with a plot
plan," period. "In addition,™ comma, "other areas show
contamination, other than sawmple 005 - 4523," period.
"We" gomething "areas all included in the excavation.®

Can you read that word?

A, I wigh I could tell you. I’m not sure what I
was trying to say there. Evidently, what I was thinking
and what I wrote down didn’t come out the same.

Q. By "Randy" in the first sentence, you’'re

referring to Randy Stone?
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A. Randy Stone, right.
Q. Of Exceltech.

And was 1t true --

A. I'm not sure what I wag trying to say there.
There was something also on my mind. I wrote it real
guick. What was on my mind didn’t come out in writing the

same way.

Q. In any event, was it correct that as of July 2,
1990, yvou were gtill having discussions with Randy Stone
of Exceltech about what you needed to -- for your

information with respect to the cleanup at 1628 Webster

Street?

A. Right. I was through discussing with Randy
Stone.

Q. And as of July 1990, had you reached an opinicn

that the Larkins were not properly investigating the 1628
Webster Street?

MR. GARAY: I'm sorry. Can I have the question
read back, please, before an answer?

MR. DUPONT: Yeah. Sure.

{(Question read back.)

MR. DUPONT: Q. Let me try and rephrase the
question.

Ags of July 1990, did you have an opinion that

the Larkins were in good faith attempting to investigate
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the contamination at 1628 Webster Street?
A. Yes.

MR. GARAY: What was that question and answer
again, please?

MR, DUPONT: Could vyou reread the guesgtion and
answer?

(Question and answer read back.)

MR. DUPONT: Q. And going back to Exhibit 1, if
you could place that in front of you for a moment, sir.
That was the one-page copy of your handwritten notes.

A, This one here? You want --
Q. I want the exhibit.

T want him to read from the exhibit when he's

testifying.
A. I think you had it, because I have the original.
Q. You may be right, sir.

Let's go off the record for a second while I try
to find Exhibit 1.
{0ff-the-record discussion.)
MR. DUPONT: Back on the record.
Q. And based on Exhibit 1, can you tell me when

this indication was turned over to the LOP, or Local

Oversite?
A, January 13th, ’92.
Q. And after January 13th, 1992, you had no
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personal involvement with the 1628 Webster Street site;
correct?
A, Correct.

MR. DUPONT: I have no further questions of the

witness.

MR. GARAY: What was that date?

MR. DUPONT: It was January 13, 1992.

MR. GARAY: Thank you.

{Break taken from 12:28 to 12:42 p.m.)

EXAMINATION BY MS. COHEN

MS. CCHEN: Q. Mr. Seto, I introduced myself

earlier. I’m Lisa Cohen.

When you began work for the Alameda County
Healthcare Services as a hazardous materials specialist in
1986, do you recall who your supervisor was?

A. Rafat Shahid.
Q. Other than Rafat Shahid, who else did you report

to back in 19867

A, Ed Howell,.

Q. Could you sgpell that for me, pleasge?

A. H-o-w-e-1-1.

Q. What was Ed Howell’s title?

A. He was a Senlor Hazardous Materials Specialist.
Q. Was there anybody else in your department that

you reported to at that time in '867
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A, I reported to Ed. He was my direct supervisor.
And Rafat was hig supervisor. And he was the chief of the
department, or chief of the division.

And then the director -- the environmental

health director at the time was Gerry Winn,

Q. How do you spell Gerry Winn’s last name?

A, I think G-e-r -- that’s his first name, but
Winn, W-i-n-n.

Q. Back in 1986 were there any outside agencies
that you used to report to in connection with your work?

A, The Department of Health Services and Regional
Water Quality Control Beoard.

Q. Is that the Alameda Department of Environmental

Health Services?

A. No. This is the State Department of Health
Services.
Q. Wag there any particular person that you used to

gpeak to with the State Department of Health Services?

A, We gave them copies of our letters. We cc’d
them.

Q. What types of letters would you cc them?

A. At that time it was all correspondence from our
division, from the hazardous materials division. The copy

automatically went to the Department of Health Services

and Regional Water Quality Control Board.
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Q. Would that include interdepartmental letters?

A, No.

Q. So were these letters to property owners --

A. Property owners, ves; consultants.

Q. So other than cc’ing copies of correspondence to

the State Department of Health Services and the Regional
Water Quality Board, were there any other types of
communications that you had on a regular basis with them
back in 867

A. No. ©Other than that. Maybe when they had some
training, they might invite us to come along.

Q. So i1s it fair to say in any communications you
would have had with either the State Department of Health

Services or the Regional Water Quality Board would have

been -- would be documented in letters that are cc’d to
them?

A. Most likely, yes. But I know for a fact that
Regional Board, a lot of their files is missing. So we

might have sent them a copy five or six years ago, but it
may or may not be there.

MR. GARAY: Move to sgtrike ag speculation.

MS. COHEN: Q. What I'm agking is if there is a
record of any -- strike that.

Any communications that you would have had with

either the State Department or the Regional Water Quality
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Board would have been through the cc’d letters conly?

A. Could you repeat the gquestion?

Q. Were your only communications with the State
Department of Health Services and the Regional Quality
Board through these letters that were cc’d to them, if you
know?

A. We communicate by phone, soc the only
communication wasn’'t by just letters. There would be
communications by phone. And gsometimes, you know, there
might be a note written. Sometimes, you know, there isn’t
a note written. So communications both in writing and
verbal.

Q. Okay. Was it your practice when you
communicated with either of these departments wverbally to

make a note of it in the file?

A. Depending on the nature of the conversation and
if it pertained to a site. Sometimes, if it’s a general
question that I had to go to them about, you know -- 1if

the conversation I had with the other regulatory agencies
pertained to a certaln site, I would normally put a note
in the file.

Q. Okay. Do you have personal knowledge of when
the Alameda Department of Environmental Health first began
keeping records concerning underground storage tank

removal?
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A. No, I don't.

Q. Do yvou have any idea what year that may have
been, if you know?

A, I know our hazardous materials divigion got
involved with the removal, actually going out to the site
and watching them removing tanks, somewhere around 1988.

Q. Okavy. So do you have any -- so then is it
correct you don’t have any knowledge of any records being
kept concerning underground storage tank removal by the
Alameda Department of Environmental Health prior to 1988
when it began itg involvement?

A. There might be records, and I'm not sure.

There might be reports coming in to our office
prior to 1988 identifying that there has been a removal or
removal was sgcheduled.

But we didn’'t go all of the time, because we
didn’'t have the personnel. And so there may be some
records.

But ag far as ug, personnel from the health
department, from the Department of Environmental Health
being present during the tank remowval, that didn’t start
until about 1988.

Q. Okay. Well, do you yourself have personal
knowledge that the Department of Environmental Health

began keeping records of underground storage tank removal
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at any particular time? If you know.

A, Yeah. I don’t know when the department started
keeping records on underground tank removal.

Q. Okay. Do you know when the department began
keeping records of soil samples taken from underground
storage tank removals?

A. No.

Q. Do you have knowledge of when the Alameda County
Fire Department first began keeping records concerning
underground storage tank removal?

A, No.

Q. Do you have personal knowledge of when the
Alameda County Fire Department first began keeping records
of soil sample test results concerning underground storage
tank removal?

AL No.

Q. Do you have knowledge of any Alameda County
agency that maintained records concerning undexground
gtorage tank removal prior to 19877

A. Could vyou repeat the question?

MS. COHEN: Could you read it back, please?
(Question read back.)

THE WITNESS: No.

MS8. COHEN: Q. Do vou have any knowledge of any

Alameda County agency that maintained records concerning
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soll sample test results on underground storage tank
removal before 19877

A, No.

Q. I've reviewed your deposition transcript from
your last deposition, and in reading that, it’s my
understanding that you had no direct communications with
anybody that identified themselves as a Desert Petroleum
employee or representative concerxning the subject
property; is that correct?

A. Yes.

Q. Did you ever have any communications directly
with any Desert Petroleum employee or representative at

any time?

A. Yes.
Q. When was that?
A, That’'s going back a few years., Maybe five or

six years ago concerning a site I believe it was in San

Leandro.

Q. So that communication had nothing to do with the

site that’s the subject of thig litigation?

A. No.

Q. Okay. Is that the only communication you’ve h
with them?

A, That I could rewmewber.

Q. But you've nevertheless never had any direct

ad
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communications with Desert Petroleum concerning this site
at 1628 Webster Street?

A, Correct.

(Norman Dupont exiting deposition proceedings.)

Q. Do you have personal knowledge of when Alameda
County first established an action level for remediating
petroleum contamination?

A. Alameda County never established a action level
for contaminated sites. Alameda County only enforced the
State’s regulationg and guidelines. So the county per se
doesn’t have its own ordinance or own regulations. We
enforce the State’s regulations.

Q. Okay. Do you have knowledge of when the State
first enacted an action level for remediating petroleum
contamination?

A, No.

Q. My understanding is that your first contact with
this property was in 1989; is that right?

A, Yes.

Q. And is it correct to say that you have no
personal knowledge concerning any events or activities
occurring on the property between 1979 and 19867

A, Right.

Q. And is it correct that you have no knowledge

from any source concerning any specific events pertaining
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to the property that would have occurred between 19739 and

19867

Al Correct.

Q. You brought with you a file that was marked
"Confidential."

A. Yes.

C. And Mr. Dupont went through some of the

documents that were contained in that file.

And one of the documents was a letter dated
April 24, 1986, from John Rutherford to Jean Larkin. John
Rutherford of Desert Petroleum. It was Bates stamped
10241, Would you like to --

A. Yes. I‘m not familiar with that letter.

MR. GARAY: Let's find it.

(Off-the-record discusgsgion.)

(Mr. Dupont entering deposition proceedings.)

{(Last question and answer read back.)

MS. COHEN: Q. Mr. Seto, this particular letter
from Desert Petroleum was marked as an exhibit to your
deposgition previously as Exhibit No. 24.

And at your depogition, you mentioned that you
had never seen that letter previously.

A, Right.
Q. Ckay. And also contained in the “Confidential®

file is a document dated March 4, 1986, enclosing soil
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gample results by Trace Analysis Laboratory, performed for

Desert Petroleum.
Is today the first time that you’ve ever geen
that document?
A. Which one is that now; 1986, the lab results

from 19867

Q. It was contained in the "Confidential" file that

you brought here today.

A, I don‘’t know. I can‘t -- you know, I'm going to

have to look at it.

Q. Okavy.
A, I, you know -- I don’'t want to speculate, but I
-- I'm going to have to look at it.
Q. All right.
Let’s go off the record, then.
(Off-the-record discussion.)
MS. COHEN: All right. Back on the record.
Q. Mr. Seto, I'm going to show to you the April 24,
1986, letter that I referred to; and the March 4, 1986,
Trace Analysis Lab report, which were Bates stamped 10241

and 10242 in the "Confidential" file that you brought here

today.
A. (Reviewing document.)
Q. You didn’t assist in preparing the

"Confidential" file that you brought here today; is that
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correct?
A. Correct.
Q. That file wase prepared by Juliette Shin?
A, I‘'m not sure who prepared it. It wasn’'t me.
Q. Okay. All right. And is today the first time

that you’ve reviewed that "Confidential" filev?

A. Yes.

Q. Is today the first time that you see that Trace
Analysis Laboratory report dated 19867

A, Correct.

Q. And vyou previously saw the Desert Petroleum

letter in connection with your last deposition, correct,

or no?
A, This one here?
Q. Uh-huh.
A. I guess. If you showed it to me at my last

deposition, then I saw it, too.

Q. That would have been the only time you saw;
right?

A. Yeah.

Q. Okay. Do you have any personal knowledge of

when the Department of Environmental Health received that
letter from Desert Petroleum, obtained a copy of it?
A. No.

Q. And do you have any knowledge of when the
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Department of Environmental Health Services obtained a
copy of the 1986 Trace Analysis report?

A, No,

Q. And do you know who provided the Department of
Environmental Health with a copy of either the ’86 Desert

letter or 1986 Trace Analysis report?

A, No ,
Q. Okay. That’s all that I have. Thank you,
Mr. Seto.

MR. DUPONT: Let's go off the record for a

second.
(Off-the-record discussion.)
EXAMINATION BY MR. GARAY
MR, GARAY: ©. GCood wmorning, Mr. Seto,. I'm
Mark Garay. I represent George Navone, the plaintiff in

this case. I'll try to make this quick and get you out of
here.

Can you tell me if you were familiar with the --
utilized action levels for petroleum contamination in 1986
in Alameda County?

MS. COHEN: Objection. Lacks foundation.

THE WITNESS: I wasn’'t familiar with it at ’'86.

MR. GARAY: Q. When did you first become
familiar with the utilized action levels for petroleum

contamination in Alameda County?
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A, I'm not familiar -- I’'m not sure what you mean
by "utilize.™"
Q. Okay. Let me try to clarify.
When did you first join the haz-mat department
A. In 1986.
Q. 1986 when you joined the haz-mat department,
were you trained?
MS. NICHOLS: Objection. Vague and ambiguous.
Overbroad.
MR. GARAY: Let me restate the qguestion.
0. Did you receive any training or education as

part of cowming on board with the department?

A. Yes.
Q. Can you describe that for us?
A. The training at the time was related to

performing hazardous-waste-generated inspections and
emergency response.

Q. And what would you categorize as the hazardous
waste generation part of it; what would that encompass?

A, That encompassed goling to facilities that hand

?

le

hazardous material and hazardous waste, and to verify that

they’re handling and storing it and disposing of it in
accordance to regulations at that time.
Q. I see. Now, did you ever subseqguent to that

time receive any training or education in interpreting
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gsoll test results?

A. I wag trained as a chemigt. My background is

chemistry. So I’'ve looked at lab reports for a number of

years before even coming to the county.
As far as when I was first trained on how to

loock at lab results, I -- it was before I came to the

county. Maybe not specifically for soil results, but for

the contaminants that you would find in the, you know, in

these underground petroleum tanks. 1I’ve known how to do
that prior to coming to the county or being employed by

the county.

Q. So by 1986 it’s fair to say you already knew how

to do that?

A, Yes.
Q. And vou testified earlier, I believe, in
response to a question that at -- that the County of

Alameda enforced the State regulations relative to
contamination action levels; 1ls that correct, or am I
misstating your testimony?

A, Yeah. It‘s correct. What we do is we enforce

the State standards and the State’'s guidelines.

Q. Are you aware of what the State’s guidelines for

those levels of contamination was in 19867
MS. NICHOLS: Objection. Vague and ambiguous.

MS. COHEN: Asked and answered.
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MR. GARAY: Let me rephrase it. The

cbjection’s’s correct.

Q. In 1986 were you familiar that State guidelines
existed?

A. No.

Q. When did you first become aware that State

guidelines existed?

MR. EDGCOMB: I‘'m going to object as being
overbroad. Guidelines as to what?

MR. DUPONT: Join.

MS. COHEN: Join.

MR. GARAY: Q. When did you first become aware
that State guidelines relative to petroleum contamination

of soil existed?

A. Approximately 1988.
Q. How did you become aware of that in 19887
A. Our department got -- our department was --

entered into an agreement with the State to enforce their
regulations as far as underground tank removals and site

remediation, site investigation.

Q. Do you recall when in 1988 that agreement
occurred?
A. That’s just an approximation; somewhere around

1988, It could have been mavbe 1987 or 1989; somewhere in

that period, time frame.
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Q. During the period of time that’'s reflected in
your files that you produced today relative to the 1628
Webster Street property -- strike that.
At the time that you worked on the Webster
Street property, were you familiar with the State

guidelines?

A, Yes.
Q. Okay. To the best of your recollection, what
were the State guidelines for action levels -- strike

that.
What does the term "action level" mean?
MR. DUPONT: Objection. Vague and ambiguous.
As to what?
THE WITNESS: Yeah. I'm not sure, you know,
what you mean by "action level.™
MR. GARAY: Q. Okay. Earlier today I thought
heard you in your testimony use the term "action levels
for contamination.™
A, Uh-huh.
Q. Can you tell me what you meant when you stated
"action levels for contamination™"?
MS. NICHOLS: I’m going to object to the exten
I‘'m not sure that the witness ever used the term "action
levels."

ME. DUPONT: Join.,

I

t
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MR. GARAY: Q. Can you answer the question?

A, I'm not even sure if I used "action level."

The county, what we do is we followed guidelines
that’s determined by the State Regional Water Quality
Control Board. There’s a document out now that identifies
what should be done in caseg resulting in release
agssociated with underground tank.

Back in 1989 -- or I'm not sure 1f the document
was printed yet, but there was guidelines as far as
cleaning up a site.

Q. Were the guidelines that -- did those guidelines
that you’re referring to back in 1989 exist also in 19887

A, I'm not sure, you know. Back in that time
period, in the latter ’'80’s, things were changing fast.
And, you know, one month you might hear this is what the
board says. Another month you have a meeting with the
board, and then they change it.

. In 1989, the guidelines that you described that
existed then, what levels did those guidelines indicate
for the level at which your department would take action
to cause the remediation of a property to occur?

MS. NICHOLS: Lacks foundation.

MR. EDGCCMB: I'm golng to object to this whole
line of questioning, that the guidelines say what they

gsay. If you want to ask him about it, it would be helpful
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if you had them.

MR. DUPONT: Join in both objections.

MS. COHEN: Join.

MR. GARAY: Q. Can you answer the gquestion?

A. Well, I don’t have the guidelines in front of
me ., So we’re going back, what, five yearsg. And it’s
changed since then.

So I -- at this time I feel kind of
uncomfortable answering that gquestion because it’'s being
recorded; and what I gay now, asg far as my recollection,
may not be exactly what it was back then.

Normally, back then, the board was conservative.
They would require cleanup if there was any detectable
amount of contaminants. And the cleanup level should be
nondetect or background level.

Q. What does that term means, Mr. Seto, "background
level"?

A. In some areas, the neighboring properties or the
whole neighborhood may have some contamination in there.
Such as around Nimitz freeway, for example, you‘re going
to have higher lead concentration than if you were up,
say, maybe in the Oakland hills in a woody area, in a
residential area.

So there's going to be some parts of the town

that may have higher contaminants in the soil than other
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parts. So you have to look at the background level.

Q. Did you at any time do a review of the
background level of the 1628 Webster Street property?

AL No.

0. I‘'d like to refer your attention to a two-page
document, which Mr. Dupont has had copied from your
"confidential" file, and which we will make the next
exhibit in your deposition here today. That would make

Exhibit 3, i1f I’m not mistaken.

MS. NICHOLS: Wait. That is the original.

MR. GARAY: Ch.

MR. DUPONT: Let me see 1f I can get a copy
made.

MR. GARAY: Thank you.

(0Off-the-record discussion.)

MR. GARAY: Let’s mark it, please.

(Defendantsg’ Exhibit 3 was marked for
identification.)

MR. GARAY: Q. C(Could you take a look at this

for a moment, please, Exhibit No. 3,

A, (Reviewing exhibit.)

Q. Could I have i1t back so I can refer to it?
A, {Complies.)

Q. Thank you.

On the second page of Exhibit 3, I‘d like to

it
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show you three sample -- indications of three samples and
those sample results. And I'd like to have you take a
look at those.
A. (Reviewing document.)
Q. Can you tell from the results that are stated on
that second page what they purport to be?
MS. COHEN: Objection. Vague and ambiguous.
Lacks foundation.
MR. DUPONT: A further objection, insofar as
you're asking this witness to be a human highlighter of a
document that he’s testified he doesn’'t recall ever seeing
until today; and has no other --
MR. GARAY: I neveyrx, never want to ask anyone to
be a human highlighter.
Q. Why don’t you take a look at page 2, Mr. Seto,
and tell me what you understand it to be.
MS. NICHOLS: Objection. Lacks foundation.
Calls for speculation.
MR. DUPONT: Join.
MS. COHEN: Join.
THE WITNESS: (Reviewing document.)
It just says "Volatile Hydrocarbons," and it
gives numbers, milligramse per kilograms.
MR. GARAY: Q. If you refer to page 1, please,

Mr. Seto, and read it.
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A. (Complies.)

MS. COHEN: Object to the witness reading the
document. It speaks for itself.

Are you asking him to read it into the record or
to read it to himself?

MR. GARAY: To himself.

THE WITNESS: (Further reviewing document.)

MR. GARAY: Q. Does page 1 in any way help
clarify for you the -- what the information on page 2
purports to be?

MS. NICHOLS: Calls for speculation.

MsS, COHEN: Join.

MR. DUPONT: Join.

THE WITNESS: Part -- page 1 is this person’'s
interpretation of these numbers and the regulations.

MR. GARAY: Q. Okay. And reading the test
results that you see on page 2, would you be of the
opinion in 1988 that those results were below action
levelsg?

MS. COHEN: Objection. Lacks foundation. Calls
for speculation.

Are you asking him to speculate as to what the
person who drafted the letter was trying to convey when
they drafted it as to their state of mind?

MS. NICHOLS: Calls for expert witness opinion.
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MR. DUPONT: I join in the objections.

MS. COHEN: Join.

MR. DUPONT: I further join in the complete
irrelevance of asking the witness to evaluate a document
generated in 1986 with respect to what it purports to say
in 1986, based on 1988 standards.

MR. EDGCOMB: Join in all those objections.

MS. NICHCLS: Right.

MS. COHEN: Join.

MR. GARAY: Q. Can you answer the gquestion?

A, 1988 the tank wasn’'t removed yet., My
involvement wasn’t until 1989.

Q. I understand. I'm asking you for your
recollection in having worked in the department in 1988
whether those test results reflected on page 2 in your

experience at the department would have been below action

levels.

MS. COHEN: Objection. It’'s vague and
ambiguous.

He’s already said that he doesn’t know what you
mean by the term "action level." We don’t know what year

we’'re talking about interpreting these numbers; in ’86,
*88, ’'89,. It's irrelevant.
MR . DUPONT: Join.

THE WITNESS: Yeah. These numbers here identify
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there’'s gome contamination. The author of thig letter,
his opinion and my opinion differs as far as whether
remediation’s required.

MR. GARAY: Q. I understand. I'm asking for

your opinion.

A. My opinion, if I saw this, I would ask for more
information.
Q. What type of information would you ask for?

MS. NICHOLS: Calls for speculation. Vague and
ambiguous ag to time.

Are you asking the witness now in 1995 what he’d
ask for or what he would have asked for in 19867

MS. COHEN: This entire line of gquestioning is
irrelevant, unless you can at least supply the witness
with what the relevant regulations were at the time, which
presumably he would have followed as an employee of the
department.

MR. GARAY: Q. You just stated, Mr. Seto, that
you would have asked for more information.

When you stated that, did you have this in mind
in 1988, that yvou would have asked for more information,
or convergely that presently you would have asked for more
information?

A. It’s hard to go back, what, six years, something

like that, and remember what the regulations are because
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of the -- I've been working with audit -- more recent
regulations for the last number of years.

To go back gix years and say definitively that

these were regulations back in 1986, I just can’t do that.

MS. COHEN: 1I'd like to further object to the
question.

MR. GARAY: He's already answered.

MS. COHEN: Well, his answer is based on
speculation, in that the question was an inadequate
hypothetical.

MR. GARAY: Q. No one wants you to guess,

Mr. Seto. No one wants you to gpeculate. We want to ge
your accurate recollection. And I understand that it’s
difficult to remember events from six years ago. So if
you don’t recall, it’s perfectly okay for you to answer
you don’t recall.

THE WITNESS: I don’'t recall.

MR. GARAY: Q. Great.

You don’t recall the regulations in 1988; is
that correct?

A, That’'s true.
Q. And how many sgites -- do you recall how many
siteg you were involved in processing in 19887
MS. NICHQOLS: Objection. Vague and ambiguous.

MR. DUPONT: Join.

t
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MS. COHEN: Join.

THE WITNESS: I don’t know what you mean by
"siteg" or "processing." You used the word "processing."

MR. GARAY: Q. How many active files were you
working on in 19887

A, Are you referring to remediation sites? Are you
referring to sites that I had inspected? You know, I’'m
not sure what you mean.

Q. Fair enough.

Let’s start with the category of "remediation
gites" first.

MS. NICHOLS: 1In 19887

MR. GARAY: Correct.

THE WITNESS: It could have wvaried from maybe 20
to about a hundred. At one time I had up to a hundred
gites, but I don’t know -- it wag in the latter part of
the '80's or early part of 1990's that I had up to a
hundred sites. 8o it‘s anywhere between probably 20 to up
to a hundred or more.

MR. GARAY: Q. Now, do you remember or do you
recall whether in 1989 you were aware that there was a
proposed retail development project for the site at 1628
Webster Street?

A, I can’'t remember.

Q. And correct me if I’'m wrong, you tegtified
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earlier when Mr. Dupont was taking your deposition that
you don’'t recall ever having met Mr. Bill Wagner; is tha
correct?

A. Correct.

0. And you also testified that you don’t recall
ever having spoken to Mr. Wagner; is that correct?

A, Correct.

Q. Did you ever learn, Mr. Seto, that there was a
proposed retail development project for the 1628 Webster

Street property?

A. No. Not that I recall.

Q. Other than today, of course.

A. Right.

Q. Did you ever have any discussions with either
the -- strike that.

Did you ever have any discussions in 1988 or
1989 with the City of Alameda building department
regarding the 1628 Webster Street property?
A. No. ©Not that I recall.
Q. Did you ever have any discussions in 1988 or
1989 with the City of Alameda planning department

regarding the 1628 Webster Street property?

A. Not that I recall.
Q. In --
A. Going back, I vaguely remember -- and I don’'t

t
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even know 1f there’s notes -- that somebody -- I’'m not
sure 1f the City -- somebody I remember talking to about
trying to beautify the property, you know, because it was

kind of like an eyesore with a big excavation hole in the

ground.
Q. Uh-huh,
A. But I can‘t remember who it was.
Q. Did your department in 1988-1989 have any sort

of a communication dialogue by way of memos or letters to
the building department in the City of Alameda?

MS. NICHOLS: Overkroad.

MR. DUPONT: Object to the butchery of the
English language in the phrase "communication dialogue."

MR. GARAY: Q. Do you understand the gquestion,

Mr. Seto?
A, No.
Q. Let me rephrase it for you.

In 1988 and 1989, was it customary for your
department to occasionally communicate with the building
department for the City of Alameda?

A. Yeah,

Q. Okay. And in 1988-1989, was it customary for
your department to occasionally communicate with the
planning department of the City of Alameda?

A. My department has two big divisions. One 1s the
80
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hazardous materials division, and the other is the
operations division, which performed restaurant
inspections and recreational inspections.

I am not that familiar with the operations
division of our department. But it’s my understanding
that they had quite a bit of communication with the
planning department. Not so much so with the hazardous
materials division.

Q. Okay. And do you know if the City of Alameda
1988 and 1989 had a public works department?

A, I don’t know.

Q. In 1988 and 1989, if you -- strike that.

Had the building department of the City of
Alameda in 1988-1989 inguired about the environmental
condition -- ingquired of you or your department of the
environmental condition of the 1628 Webster Street
property, what would you have reported to them?

MS. NICHOLS: Callsg for speculation. Improper
hypothetical. Assumes facts not in evidence.

MS. COHEN: Join.

MR, DUPONT: Join.

MR. EDGCOMB: Join,

THE WITNESS: In 1988, we didn’t even have a
file, I don’t believe, on the site. 8So if they had aske

me any questions in 1988, I would have told them, "We

in

d
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don't even have a file, so I don’'t know what’s going on at

the gite."

MR. GARAY: ©. And in 1989, same guegtion.

MS. NICHOLS: Same objection.

MS. COHEN: Join.

MR. DUPONT: (Gesturing.)

THE WITNES8S: I would tell them what’s in the
file. That’s all I could do.

MR. GARAY: Q. And I assume the same would be

true of 1990; is that correct?

A, Yes.
Q. And to the begt of vyvour recollection, Mr. Seto,
during the course of thosge three years, ‘88, 89, and 'S

no such ingquiry was made of you; is that correct? To be
clear, by the City of Alameda planning department or
building department?

A. Correct.

0,

Q. Now, was there anyone else at your department to

whom such an ingquiry could have been made in those years

MR. DUPONT: Speculation.

MS. NICHOLS: Join.

MR. GARAY: Q. I don’t want you to speculate.
Only if vyou know. Answer the question if you know. If
you don’t, say you don’t know.

A. Therxe’'s always a possibility. I don‘t know.

?
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Q. The possibility that you mentioned, what would
that -- who would that encompass?

MR. DUPONT: Calls for grosgss speculation.

MR. GARAY: Q. Let me back up and ask you a
guestion that might help get to an answer.

And that is, who else in your department would
have knowledge of the files that you were working on?

MS. NICHOLS: In 19887

MR, GARAY: Q. In 1988, 892, and '90.

MR. DUPONT: Objection. Vague and ambiguous as
to "knowledge.™"

Are you asking who knew what cases he was
assigned to or who had actually read the filesg?

MR. GARAY: Q. Who would have knowledge of the
substance of the files that you were working on?

A, During that time frame, there was people that
came to the department and left the department. So I --
it‘s hard for me to answer.

It could -- the best answer is that anybody in
our department could have been, you know, asked to provide
information to the City of Alameda. If I was on vacation,
if I was out of the office the date a request came in, I
don’'t know.

If you want an answer, I would say anybody that

was working in the hazardous materials division during
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that time frame could have gotten a request.

Q. So how many people were working in --
approximately how many people were working in the
hazardous materials division during those years?

A, About 10 to 12 people.

Q. Okay. AaAnd I assume from your answer, then,
each of thoge people had access to the filesg?

A, Yes.

Q. Is that correct?

that

Do you know, Mr. Seto, whether any monitoring

wells had ever been installed at the property at 1628
Webster Street?

A, No.

Q. Is the answer that you don’t know or 1s the

answer that no wells have been installed?

A. I don’'t know if any wells had been installed at

1628 Webster Street.

Q. As of the time that you transferred the file out

of your domain, had any wells been installed as of that

time?

A, Not that I recall.

Q. And that would have been sometime in 19917
you refresh me as to the date, please?

A, I believe it was January 13th, ’92.

0. 192, Okay.

Can
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Exhibit 13 of your prior deposition was referred
to earlier.

MR. DUPONT: It should be sitting in the group
of exhibits 1in front of the witness.

{Documents located.)

MS. NICHOLS: What 1s it?

MR. GARAY: 1I've got his prior depo.

THE WITNESS: Here's 13.

MR. GARAY: Q. At the time that you prepared
Exhibit 13 -- or on the date on which you prepared Exhibit
13 would be more correct, which appears to be May 16th of
1990 -- is that the date that you read up in the upper
right-hand corner?

MS. NICHOLS: Left-hand corner.

THE WITNESS: Yes; right.

MR. GARAY: Left-hand corner, right.

THE WITNESS: That time frame, right.

MR. GARAY: Q. At that time were you aware of
what the water gradient at the property at 1628 Webster
Street was?

A, No.

Q. Have you ever subsequent to that date become
aware of what the gradient is?

A, No.

Q. I asked you earlier, I believe, to look at some
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notes while we were off the record that are marked "Phone
Log" at the top, 1628 Webster Street, Alameda in
parenthesesg, which come from your "Confidential" file.

And I asked you to identify whether that was your

handwriting.
Is this your handwriting?
A. No,
Q. Do you know whose handwriting it is; do you
recognize it?

A, No. No.
Q. Okay.

MR. DUPONT: Just for clarification of the
record, I believe that the phone log notes that you’ve
referred to did not come from the sgo-called "Confidential™
file but came from one of the other manila file foldexs
that the witness brought here today.

THE WITNESS: It’'s ingide the folders of one of
the -- maybe in this one. 1Isg this -- yeah. Here it is.
This ig it.

MR. GARAY: Q. I'd like to refer you to the

copy of yvour deposition which you brought with you today.

And I’'d like you to go through it, if you would,
page by page. And at certain pages you have made
notations on it by highlighting in yellow various lines of

testimony.
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Can you please indicate for the record which
page and which line numbers are highlighted. And then I

will ask you some questions about them.

A, I notice it’'s highlighted, but I don’t remember
me being the person that highlighted these areas.

0. Okay. Do you have reason to believe you were
not the person that highlighted them?

A, I don’t know who else looked through the file,
so I can’t really say. I don’t -- when I was reviewing my
deposition before coming here today, I noticed the
highlighting. And I was wondering myself who was
highlighting it.

Q. And the post-its that appear on your deposition,
did you place those on there?

A, Not that I recall.

Q. All right, May I have the deposition back,
please?

Thank vyou.

Off the record for a second.

(Off~-the-record discussion.)

MR. GARAY: Q. Do vyou know, Mr. Seto, today
whether or not the gite at 1628 Webster Street has been
remediated?

A. I don’t know.

Q. In 1988 when you approved the preliminary work
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plan -- I believe it was in May, if I'm not mistaken --

MR. DUPONT: Try August of 1989.

MR. GARAY: Correct. August of 1989.

MR. GARAY: Q. Was a schedule established for
the remediation of the property?

MS. NICHOLS: Objection. Vague and ambiguous.
Calls for speculation.

MR. DUPONT: Join.

MS. COHEN: Join.

THE WITNESS: I'm going to have to -- you know,
I would have to look at the work plan. I can’t remember,.

MR. GARAY: Q. Okay. Why don’t you do that.
You brought that with you today?

A. Yeah.

{Reviewing work plan.)

MS. NICHOLS: Is your question whether the LRA
Environmental preliminary plan of correction for the waste
01l tank, whether that document includes plan of
corrections? Is that what -- that’s what the witness 1s
going to respond to your guestion?

MR. GARAY: Q. Do you understand the question?

A. I'm kind of confused now. I think you’'re asgking
me about a remediation schedule time frame.
Q. Correct.

A, I never caw a remediation schedule.
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At the time when I was involved, I was asking
for an investigation, you know. They needed to perform an
invesgtigation to determine the extent of the
contamination, both laterally and vertically, before you
could even become -- before you could even design some
kind of remediatlion and a remediation time frame.

Q. So the work plan that you approved in August of
1989 was a plan for further investigation, not for the
remediation of the property?

A. Right. I was just approving a plan of
investigation, or phase I.

Q. Okay. Did you ever approve a work plan to
remediate the property?

A, No. Not that I recall.

Q. Do you know if a work plan to remediate the

property was ever submitted for your approval?

MR. EDGCOMB: I’'m going to object to the extent
the use of the word "remediate" is wvague and ambiguous in
the context of this property.

MR. DUPONT: Join.

MR. GARAY: Q. You‘ve used the word "remediate"
before. Can you explain what you meant by it?

A. Well, remediate means that a cleanup being

performed, some type of cleanup is being done at the site.

In this case, I was asking the property owners
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at the time to determine the extent of contamination. And
in doing so, they did excavate some solls to determine the
lateral extent of contamination and the vertical extent of
contamination.

In doing that, excavating the soil and taking it
out of the ground, that in itself is a remediation. But
at the same time, the main -- my main concern at the time
was both -- my primary concern was to determine the extent
of contamination and to get the source of contamination
out of the ground, if possible.

Q. And did the property owners evexr complete their
investigation --

MS. NICHOLS: Calls for speculation.

MR. GARAY: Q. -- of the property?

MS. NICHOLS: Calls for speculation.

MR. DUPONT: Join.

MS. COHEN: Join.

THE WITNESS: I don't know. Because, like I
said, back in 1992, the case wag transferred over to the
local oversgite, and another individual was working on the
gite. 8o I don’t know what happened after that.

MR. GARAY: Q. So at least up to 1992 the
property owners had not completed their investigation of
the property?

MR. EDGCOMB: Objection. You'’re saying "their
90
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investigation." There’s no foundation asg to what "their
investigation" ig or was.

MR. DUPONT: Join.

MS. COHEN: Join.

MR. GARAY: Let me rephrase the question. I
think the objection is wvalid.

Q. You reguested that the property be investigated;
ig that correct?

A, I requested that an investigation should
commence, because there wag evidence of a release of a
property.

Q. And that investigation, in fact, was commenced;
is that correct?

A. Yes.

Q. And in 1992 you were replaced on this file; is

that correct?

A. In 1992, the file wag transferred to another
individual.
Q. Yes. And up to that polint in 1992 when the file

was transferred, the investigation had not yet been
completed; is that correct?

A. Correct.

Q. Okay. Have you had occasion while you were with
the department before 1992 to approve remediation plans?

A, Yes.
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Q. On how many occasions did you approve a
remediation plan?

(Norman Dupont exiting deposition proceedings.)

MS. NICHCLS: Irrelevant.

THE WITNESS: I don’t know. Probably a hundred.

MR. GARAY: Q. And would that typically be a
decision that you would make on your own, or did you need
to have gome input from another pergon at the department,
such as perhaps a supervisor or someone else?

MS. NICHOLS: During what time frame?

MR. GARAY: Nineteen -- let’s narrow it down to
1989, 1990,

THE WITNESS: Normally I would work
independently. If I had questions, I could go to a
supervisor.

MR. GARAY: Q. Did you ever have any questions
about the 1628 Websgster Street property that you consulted
your supervisor about?

A, Not that I recall.
Q. Okay.
I have no further questions.
EXAMINATION BY MS. NICHOLS

MS. NICHOLS: Q. I have just a couple of

follow-up questions.

Mr. Seto, my name is Sandi Nichols, and I
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represent one of the defendants in this case.

You had previously testified with respect to
Exhibit 13 that it was your custom and practice to make
notes of a meeting that you had with respect to a
particular site; is that correct?

A. Yes.

Q. And it was also your custom and practice in the

1989-1990 time frame to keep notes in the file of any
telephone conversations you had with respect to a
particular site; correct?

A, Sometimeg. It just depends on how relevant it
was to the case.

Q. If it related to the cleanup of a particular
piece of property, would that be relevant?

A, Yeah. It would be relevant.

Q. If it related to problems concerning the ability

of the property owner to use the property because of

contamination, would that be relevant?

MR. GARAY: I'm gorry. Can I have that question

read back, please?

(Question read back.)

MR. GARAY: I have an objection.

Vague, ambiguous, not defined as to time; not
defined as to the property, hypothetical, and calls for

gpeculation.
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MS. NICHOLS: Q. You can answer the question.
(Norman Dupont entering deposition proceedings.)
A. I don’t know if I would put it in or not. My
main concern when I work on my cases is just to get the
gsite remediated. That's the ultimate goal. First to
start the investigation and to remediate the site if it
needed remediation.

As far as whether there’s going to be a
development there, whether it’s going to be a vacant lot
really 1e a different matter that, you know, I don’t
really need to get into.

My main purpose 1s to ask for an investigation
of a -- if an investigation appears to be necessary at the
gite, and then a remediation.

Q. Do you recall ever meeting with anyone regarding
the gubject property, and not keeping a record of that

meeting in yourxr £files?

A Yes.
Q. And when was that?
A. I met with the consultant and I believe one of

the property owners at the site cone time, and that was

when we were talking about backfilling excavation.

0. And vou did not keep a record of that site
visit?
A, No. I didn’t gee any noteg in the file.
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Q. Do you recall who the property owner was that
you met with?

A, I believe it was Mrs. Larkin, but I know there
are two individuals.

One was the consultant, and I believe he wrote
me a letter identifying he wasg there. So a consultant was
there., And there was one of the property owners, and I
believe it was Mrs. Larkin.

Q. And you recall this meeting was documented in a
letter from the consultant to you?

A, Yegs. I believe so. Yeah. In his letter in
May.

Q. Qkay. Referring you to --

MR. DUPONT: There’'s a fax cover sheet page,
Sandi, that has an exhikit number with that.

There you go.

MS. NICHOLS: Okay.

Q. Referring you to what’s previously been marked
here to your first deposition as Exhibit 14, do you recall

the May 17, 1990, letter from Mr. Stone to you as being
the letter documenting that meeting?

A. Yes,

Q. Other than that one meeting that you just
mentioned at the site, do you recall any other meeting

that you had with anyone involved with this property that
95
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is not documented in your files?

A. (Reviewing document.)
I think that might be the only meeting.
Q. Okay.
I have no further questions.
(Break taken.)}
MR. DUPONT: Let’s go off the record for a
second.
MR. GARAY: Before we go off the record, there’s
one more matter.

There’'s the letter, Bob Campbell’s letter, that
I'd like to see before we let the witness go.

MS. NICHOLS: Well, have we talked to
Mr. Campbell yet?

MR. GARAY: He was in here. He told me he
didn’t think he had any objections.

But John Edgcomb wanted to have it done in front
of all counsel. I think we should do that.

MR. DUPONT: Bob Campbell was in here?

MR. EDGCOMB: I didn't --

THE COURT REPORTER: Are we on the record?

MS. NICHOLS: No.

{(Off-the-record discussion.)

(Robert Campbell present.)

MR. DUPONT: Back on the record.
9¢
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I think Bob Campbell has reviewed the letter,
and it’s my understanding that he believes it contains
attorney work product, and is not willing to waive the
confidentiality.

Is that correct, Bob?

MR. CAMPBELL: That'’s correct.

MR. GARAY: Why don‘t you give the letter back
to the witness, it goes back in the file, and we'll take
this up in court.

MR. DUPONT: Sure.

MR. GARAY: Yeah.

(Document handed to the witness.)

(Robert Campbell exiting deposition
proceedings. )

MR. DUPONT: Also, while we’re on the record,
Mr. Seto, let me give you the original of your other fil

which was the so-called "Confidential" file folder.

We copied various documents out of that. And
let me see. I have some documents that were copied
generally, and then all other documents were at
Mr. Garay's request to be copied, for which I understand
he owes me 524.80. And I believe these are all document
inside the file folder that you requested to be copied.

MR. GARAY: Thank you, Mr. Dupont.

You know, I'm willing to take this issue up in

e,

s
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court and bring the witnesgs back for another depositicn,
but how could Mr. Campbell asgssert work product when he has
disclosed it to someone?

MR. DUPONT: (Gesturing.)

That’s his position.

MR. EDGCOMB: There’s also that confidentiality
gtatute, whatever that provides.

MR, GARAY: Which he hasn’t asserted.

MR. EDGCOMB: I think he did just assert it.

MR. GARAY: We’ll take it up in court.

MS. NICHOLS: I think we should meet and confer
first, so you have authorities that say you get it, you
should let us know what they are.

MR, GARAY: I don’'t have to deal with you.

Mr. Campbell is the one who asserted the privilege.

MR. DUPONT: Well, if you want to give me a copy
of the authority, since I’'m co-counsgel for the Larkins at
this point in time, I’'1l convey them to Mr. Campbell.

With respect to the review and signature of
Mr. Seto’s deposition, let’s me propose that the
stipulation be the same stipulation that we entered
yesterday evening with regpect to Volume I of Ms. Diaz.

And for the witness, let me tell you what that
is.

That we would propose that the original of the
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transcript be mailed directly to Mr. Seto’s office.

Still at 80 Swan?

THE WITNESS: No. We've moved. We’re at 1131
Harbor Bay Parkway -- it’s in my card -- in Alameda.

MR. DUPONT: That the original be sent to that
address to Mr. Seto’s attention.

That he have 14 calendar days after receipt of
it to review, make any corrections.

That can be done under penalty of perjury, and
you need not have it notarized.

And that he will be provided a enclosed,
self-addressed envelope; to return it to the court
reporter’s custody and control.

And the court reporter will make it available to
any counsel for pretrial or trial purposes upon 24 hours’
notice.

That if not so signed under penalty of perjury
within that time period, then a certified copy may be used
in lieu of the original for all purposes.

MR. DUPONT: I’'d like to have 30 days to review
it.

MR. DUPONT: Yeah. The difficulty is we have
currently a trial date set for February the 10th. And
while Mr. Garay is seeking to get an extension on that, at

thig point in time, we do not have any trial date other
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than the 10th. And that’s what we have to work up
against.

So, you know, even the 14th -- even 14 days is
sort of stretching it. And that’s the only reason we're
asking you to do it in 14 days.

MR. GARAY: You know, before we let this witness
go, I'd like to call Larry Blazer, the D.A., and see 1if we
can work this out.

MS. NICHOLS: You can’'t work out with the D.A.,
because you have the attorney asserting the privilege.

MR. GARAY: No. The documents here are under
subpoena. The attorney can assert whatever he wants, or
he can go and get a protective orders if he wants. The
document is here. It’s the department’s document, 1It’s
not the attorney’s document. When he put it in the mail
and sent 1t to this department, it ceased being his
document .

MS. NICHOLS: It didn’‘t cease being his work
product. And I think you have to establish some showing
that you can get around whether it’s in this case a
gqualified privilege for that work product or not. You
still have to make the ghowing of good cause that vyour
interest in it outweighs the attorney’s interest in
protecting his work product.

MR. GARAY: I note your objection. I'm just
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going to take a minute here to call him.

MS. NICHOLS: What I'm gaying is, Mark, it‘s not
going to make a difference for today, because Bob Campbell
has asserted it. 1If he has to go to court to get a
protective oxrder, then I suppose he would do that before
you go forward and ask the witness any questionsg about
this document.

MR, GARAY: {(Making phone call.)

MR. EDGCOMB: We should probably get Bob back in
here.

(Off-the-record discussion.)

(Lunch break taken at 2:10 p.m.)

{(Afternoon session resumed at 3:00 p.m.)

(George Yaron present.)

{(Robert Campbell present.)

MR, GARAY: Let’'s go on the record.

Q. Mr. Seto, have you spoken to your attorney
regarding the production of this letter?

A. I spoke to Larry Blazer, who is a deputy
district attorney with the district attorney’s office for

Alameda County.

Q. And are you at liberty now to produce the letter
Lo me?
A. No. Not at this time.
Q. Have arrangements been made for a later
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production of the letterxr?

A, Yes.

Q. Could you indicate what those arrangements are,
please?

A, Robert Campbell has until Friday to file a

regtraining order against --

MR. DUPONT: Or protective order.

THE WITNESS: Or protective order to prevent the
release of this letter from our department to counsel.

And if the order isn’t filed by noon on Friday,

then counsel can have a copy of this letter.

MR. GARAY: Q. Have you ever read the letter?
A, No.
Q. Do you know how it came into your file?
A. No. It’s addressed to Juliette Shin.
Q. Okay. Thank vyou.
No more guestions.
MR. DUPONT: No further questions.
Thank you, Bob.
(Robert Campbell exiting deposition
proceedings.)
MR. GARAY: Let the record reflect that Robert
Campbell of the Fitzgerald Abbott firm was here for that

statement.

We have a pending stipulation with regpect to
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the review and signature of this portion of Mr. Seto’'s

deposition. Since it was so long ago, let me try and --

MR. EDGCOMB: I’'ll say so stipulated.

MS. NICHOLS: So stipulated.

MR. GARAY: So stipulated.

MR. DUPONT: John, did you agree?

MR. EDGCOMB: Yes.

MR. DUPONT: All right. With respect to the
review and signature.

And I think that’s it for you; yes or no?

THE WITNESS: You were saying something about a
stipulation on --

MR. DUPONT: On the review and signature; the
process for which the deposition transcript will be
transmitted to you, that you will be able to sign it under

penalty of perjury.

THE WITNESS: Okay.

MR. DUPONT: That stuff.

THE WITNESS: Okay. Within ten days or
whatever?

MR. DUPONT: Fourteen.

MS. NICHOLS: Fourteen.

THE WITNESS: Fourteen. Okay.

MR. DUPONT: Right. O0Of your receilipt.

THE WITNESS: Okay.
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MS., NICHQLS: Thank you very much.
MR. DUPONT: Thank you.

{Deposition adjourned at 3:03 p.m.)

(Signature of Witnessg.)

---000---
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