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Alameda County
District Attormney's Office
John J. Meehan, District Altomey

Auvgust 6, 1993

Hans W. Herb

Attorney at Law

50 Santa Rosa Avenue, Fifth Floox
Santa Rosa, CA 95404

Re: InRethe Property Know As 16035 East 14th Street, Oakland CA.

Mary Peisas, Beatrice 8. Gaﬂegosand&-egowJGmdanentiaﬂy
Responsible Porkies
Dear Mr. Herb:

This office represenis the San Francisco Bay Begional Water Quality
Control Board, and the Alameda County Health Care Services Agency,
Department of Environmental Health Hazardous Materials Program in the
above matter. We are in receipt of the enclosed letter dated August 4, 1993 to
representatives of the Agency apparently protesting a scheduled
fact-finding pre enforcement mesting to be attended by the above agencies
and our office,

While it is rare for persons potentially subject to prosecation for .
administrative, eivil or criminal viclations to not be interested i meeting
with our office and the interested agencies before the necessity for legal
action, we honor your clients apparent decision: Nevertheless, since the
other potentially responsible party Ms Petsas wishes to attend, the
scheduled Review Panel will meet as previously scheduled. Should your
dients change their mind, they are of course welcome fo attend.

Very truly yours,

JOHAN J. MEEHAN
District Attorney

jor Depuky District Attornay

JIM:GAJ: g}
ee: Attached List

Consumer & Ervironmenal Protesion Divisior, Axpor: Gorporzie Contre, 7577 Qakpan Sireet, Sudte 400, Oakiznd CA 5421 Phane: 5800084 T SB3-0505
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Hans W. Herb
Angust 6,1993
Page 2

David Kears, Agency Director

Rafat Shahid, Assistant Agency Director
Edgar Howell

William Attwater, Esq.

Mary Peisas
c/o Mark Johnson Esq.

California Environmental Insider
California Environmental Law Reporter
BNA Toxic Law Reporter

The Daily Journal

The Recorder
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LAW OFFICES OF HANS W. HERB

50 Sania Flosa Avenue, Fiith Floor I s U K
Santa Rosa, Califormiz $5404 )
Psizmns ) . < {707) 576-9757
Crlifarets ; é' J f,{/‘«}.::,,, , -, Telecopier
Washington Avgust 4

¥ia QVERMIGHT MAIL

Mr David I Kears, Agency Dircclor

Mr. Rafat A, Shahid, Agsistant Ageacy Director,
Mr. Edgar Howelll . . '
ALAMEDA COUNTY HEALTH SERVICES Ai
HAZARDOUS MATERIALS PROGRAM

&0 Swan Way Room. 200 )
Uaklasd, A 94421 9

g e L . o
RE: LGP Site: 15055 East 14tk Strect,
Sxn Leandro, A
Our Cficnts Beatrice 8. Gallegos/
Gregory Garela
Our File Mo: $1.126-01

Dear Metsts. Xoars, Shakid & Howelk

In gur ik today We received 3 curious docnment purporting to he from your offices
{see attacked). The hend-addressed eeciified mail letter conlained 2 siagle prece of paper
saptioned “Notiee of Pre-Enforcement Review Fanel

According lo the deocwmeet, 2 "ster chamber af ié%nlaiﬁ:y officials will meet In
Clakland on Angast 31, 3893, b 1045 q.m. o disenes how to avoid Lhe lepal constraints which
prokibit ocur cliemts! participatien i the cleamup of the gbove~roferenced site. The kiles
conteins mo reference to any legal awthority fer such z procedure. The ressnn. for this Is that
the procedare is clearly iliegal, soconstirtional, aad viclative of our dRenty’ dus process righis.

1 twplove the Toumty to seek the advice of competenl legal cupnsel yegarding the
Connty's tohceras. I know the County i npseb and frosirated and iz logkimg fo tlash ouwt™
whereves iz ton. Unforinnately, however, there are fcgel comstraints whick most be respected
by the Connty. Te lsarn more sbout the iogal sonstrainte prohibiting suck aglivity, you abould
ask your attosvey {o review the California Health and Safety Code, beginping at 325230, sud
$15300 6L seq_ of the Calilornie Water Code. The procedure jo addiess your couserns cac be
fopnd azr Tils 23, Chapter 6, 52050 et _seq. Mors importanily, the attormey you schoct wopid

- 4o well to review your local oversight contract with the State Water Regonroes Conurgl Board
whick sequires that )] dispuics be tesolved following the procedares esteblished by the State
Water Resgurces Contiol Bosrd, The State Water Board bag a procedare wherehy petifons zeay
bz reviewed hy the five member Stpic Watcr Regources Control Beoard. The State Waler
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Mr_David Eears, Agency Director

Mr. Rafat A. Shabyd, Assistant Agency Director

Mr. Bdgar Howell

ALAMEDA QOUNTY HBALTH SERVICES AGENCY

HAZAFDOQUI MATERIALS FPROGRAM

Angast &, 1953

Fage 2

Reources Coatrol Bowrd kus a lega? depastzent which cap assist you with snderstanding the
proceduses. Their decisions form the basis for estublishing fatore coges.

In this cass, we bave alresdy explained to the State Water Resourecs Control Board that
fundamcntal aoticas of duc process aud constitutions] law arc imphicated. With ol doe respect
to yon and your staff, the issues fmvelved in our pefition to the State Board awc legal &syes
which requive the amention of experienced lswyers fawmiliax with Califoroiz law. Quoe the
State Doard las isemed Ifs decision ow our petition, you will be advised by thes of the resali.
In vhe megntime, althongh Iappreciate yous [rusiration, thers issimply o Icgal wey 1o procesd
us suggested by the mystery dogmment {f it in fact reslly did come from yoar office).

The wurpose of This lelter s tw adviss you fhat under Coliforniy Code of Civil Frocedure
$1021.5, wa hzve the right apd dnty to bring a legal aclios 1o enjein and probibit the Alnmeda
County Mealth Care Serviees Agescy, Department of Envirouments! Hesltk, Hazardous
Malcrial DAvision frems preceediog with this action, I it is necessary Por us to procsed with
fegal action we will be ensitied to recover all of thr legal fems. The Aluseda fpunly Health
Core Secvioes Agency will bo responsibis for paymeny of thote faes,

Wou should also note that i ia oot our desire Mo heat up" misguided ngeneics, Iastead,
we seck to tacourage govesnnrnts] agencies to voluutarily comply with dheir Jegal ghligations,
1t % eoly ¥ 2@ agemey Will mot vglootarily cease and desist Sa iliegal and uaconstitaticnal
conduet that we will pursae Jegal action. Should we find It Tecessary 1o proceed with legal
action in #his case we will argne that your agency was well aware of the illsgality of the
practics aud was given ample opposiumity to veloatarily cesse gnd desist the practice.

I ouy cypevicnce courts awawd substsotially higher attormey’s fres in cases wheme the
offroding goverrmentsl agemey waz informed hat a practies was illegal, was epcomraged fo
oltan Jegal conosel, and coniimped despite the slesr Teck of authority, For that peoson, we
again cncourage and implors you by vonsider comsuBtation with 2 attoroey 31 least murghaally

familiar with the lssues raised by this matier.

Finally, shonld you decide 1o prorcced with this matter, pleage advise me of all the
applicable peocedares, Toles, authority, end regulation for such 2 proscdnne.  Flease zlso
provide me with writtsn confirmation of the independext ueutral third.pTy's gualifications,
experience and axperticc inthis field. We alse demapd a full; complete, and accorate written
transevint of amy proceedings ' along with copies of all evidenoe, charges, aad other relevam
docpmeats.
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Mr. David Kears, Ageacy Director
Mr, Kafat A.Skahid, Assistant Agency Director

Mf.Edgar Howell
ALAMEDA COUNTY HEALTH SERVICES AGENCY .

HAZARDOUS MATERIALS FROGRAM
Angast 4, 1993
Tage 3

If you bave 2oy comments or guustions, piesse feel oot to contaet mé at 3{}9-767-956:'&.

Very tyuly yours,
LAYF QFFICES OF HANS W.HERB

"

Haxs W. Herh

HWE/bm

ce Atrached List

!
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Mr. David Kcars, Agency Dircetor
My, Rafat A, Shakid, Assistamt :Agency Director
Mo, Bagar Howelt
ALAMEDA COUNTY HEALTH SERVICES AGENCY
HAZARDOUS MATERIALS PROGRAM
Augnst 4, 1493
q

Willlam Arwater, Esq.

Office of Chief Counsel

STATR WATER RESQURsE CONTROL BOARD
P.0.Box 100

Sacramento, CA 9581Z-0100

Gil Jeason, Esg.

District Antoroey’s Office
COUNTY. OF ALAMEDA
1225 Faflan #3700
Oakland, €4 94812

Mary Peisas

&/t Mark Jokgeon

JOHNSON & JUHNSON

44 Moutgomcry St, Sgite 4100
Saq Franeizeo, CaA 54104

CALIFORNLA ENVIRONMENTAL INSIDER
P.0. Box 834973 -
San Fraucisco, CA 94188-4973

'I'1

CALIFOBNIA ENVIRONMENTAL LAW REFURTER
"136 Carbin Rosd
Conklin, NY 15748-1531

BNA TOXIC LAW REPORTER
1231 25th Street, NW.
Waslingroz, DA, 20637

THE DIAILY IOURNAL
1350 Market St,, Suite 1210
Sa3 Fraociseo, Ca 94102

THEZ RECORDER

625 Polk 3., Suite 500
San Frapcizes, CA 94123
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