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B E R N A R D  F :  F O 9 E ,  P I . O .
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Mark Thomson. Esq.
Deputy District Attorney
consuner & Environmental Protection Division
7677 oakport Street, suite 400
oakland, cA 9462I

Ausus'L "''mu,g,TIflf 
D

ii:*t,1f,iy,f,i"v
Re: Harr ison Street carage, L432 Harr ison St. ,  oakland,

cal i fornia;  and,
Alvin Bacharach. et .  a l .  vs.  Steven Davis,  et .  aI .

Dear Mr. Thomson:

This f i rm has been retained by Douglas Motor services, Inc. ,
(t'Doug1as") to represent the company in the matter of the cross-
complaint filed by Bacharach against Douglas for indennification
against Davj-s cross-clains,  relat ing to al leged toxic mater ial-s
on the above-indicated property, lthich Davis brought against
Bacharach .

Anci l l -ary to the above act ion is the issue of responsibi l i ty
for the rernediation of the hydrocarbon contamination discovered
on and near the subject property. There apparently is a
substantial guestion as to r'irho should be named as potentially
responsible parties (PRPS) !,tith regard to the cleanup of this
contamination and Douglas has asked that our firm assist j-n this
aspect of the matter a1so. The following conments would more
properly be addressed to the Alameda County Hazardous Materials
Division ('rcounty'r) Lrhich has been charged with rnaking the PRP
deterrnination but, as I understand it, you represented the county
at hearings before the state water Resources Board and I thought
it best to subrnit these conments througih you so as to not to
commit a breach of professionaL ethics.  To this end, 

'a l though

the fotlowing facts are hrel-I known to you, T $roul-d like to recite
then here briefly to be sure that f have them straight:

Initially, the county issued a cleanup and abatement order
(CAO) to the property owner, Bacharach, al-one. Bacharach then
retained counsef to attempt to shift the responsibility on
Dougtas vrho operated a public parking facility on the prernises
for approximately 16 years. At first Bacharach tried to assign
both the ownership and operation of the tanks to Douglas. when
it became obvious that the facts did not support this contention;
i .e. ,  when i t  came to l ight that,  subsequent to DougLasrs
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vacatinq the prernises, Bacharach proceeded to lease the property
- and the tanks - to Davis, this approached was abandoned.
Bacharach then adopted the position that, as the operator of the
tanks, Douglas still was responsible for the contarnination. At,
I believe, two hearing before the State water Resources control
Board, it became apparent that sufficient evidence to' hold
Dougl-as even partially responsibfe for the contamination was
seriously lacking. The State Board thereupon renanded the case
to the county for a determination as whether or not there ttas
substantial evidence that Douglas should be named as a PRP and
then, and only then, to add Douglas to the cAo as a PRP.

Based on the environrnental reports, it j-s apparent that the
county made exactly the deterrnination caLl,ed for by the state
Board when it initially named onLy Bacharach. The reports show
that the property is rife with underground storage tanks (a11 but
two of which were unknown to Douglas). The reports further
indicate that another tank or tanks had been abandoned at sorne
unknown earlier tirne within feet of the tanks operated by Douglas
( Dougilas guite obviously had no knowledge of these tanks either).
In addition, the county knew that, while Douglas may have
operated two tanks for approximately L5 years, Bacharach owned
them since their installation which may have occurred as nuch as
30 - 40 years before Douglas Leased the property and that during
that tine Bacharach appeared to have taken no steps to determine
the condition of the tanks. FinaIIy, the county ltas aware that
Bacharach and Davis had entered into an lease agreenent regarding
rernediation of any contanination discovered on the property and
that no mention was made of Douglas in that agreenent. In
addit ion, in hj-s deposi t ion, Bacharach stated that he and Davis
had an oral t'gentleman's agreenent[ that, before either of them
dealt with any environmental agency regarding contanination on
the property. they would converse with each other first. Douglas
$/as not at any time even mentioned in the Bacharach deposition
with regard to the tanks or any potential contarnination. 

_

The above facts alone rnilitate strongly i.n favor of the
countyrs in i t ia l  decis ion to hold the property owner solely
I iable for the cleanup. However,  there are a couple of
additional- facts of which you may not be aware and which Douglas
has asked that I  cal l  to the countyts at tent ion for considerat ion
as it evaluates the PRP status of the various entities involved
with the subject property.  These facts,  I  bel ieve, add to and
further substantiate the countyrs original stance that only
Bacharach shouLd be fornally named as a PRP:

L. Fuel was delivered to the Douglas dispensers by means
of a suction (vacuum) delivery systern. This means that, althougth
at one time DougJ.as did experience a problen with one of the Mark
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tanks, the problen, which ruanifested itself in delayed delivery
to the punps, did- not necessarily result in a release of
hydrocarbons to the environment, A suction system can only
operate when the system is tight enough to allow a vacuum to be
pulled. If there are any substantial leaks in the systen, no
vacuum will be drawn and no fuel will be delivered to the punps.
DougLas never experienced such a condition. what Douglas did
experience, as stated above, was a delay in delivery to the
purnps. This nonnally arises in a vacuum system when there in
iact is a sma11 breach in the systemrs integrity which results in
the vacuum being lost when the purnp is shut down and, as a
result, tbe systents rrprimerr also being 1ost. The most comnon
place for such system breaches to occur is in the product lines.
In a suction systern, when the pumps are turned off and the prirne
is fost, any product in the lines inmediately returns to the tank
(i.n the case of a pressure delivery system, product continues to
be punped hthether it be to the nozzles or to the ground). When
an atternpt is made to re-establish the prj-me, if the breach in
the systLrn is too large, no prirne wj-II occur and no fuel will
f low, per iod. f f  the system breach is smaII ,  a pr ime wi} l  forn
but fual will only flohr to the dispensers. When the purnp is shut
off again, any fuel remaining in the lines will return to the
tankt no release to the environment necessarily occurs.

Whil-e parts of the above scenario are' without further
investigation, somewhat conjectural , the sinple fact remains that
the Douglas system lggg a suction delivery system whj-ch further
detracts from Bactrarachts position that Douglas contributed to
the contarnination and, therefore, should be named as a PRP andt
in like manner, frorn any estabLishment of substantial evidence to
that ef fect .

2.  In his declarat ionr Page 8'  l ines 12 -  27, copy
attached, Bacharach states that it was he and Davi.s who entered
into an agreement concerning the "possibility of contaminationrl
under the garage and that they further agreed to ltignore the
problem until, we had to do something about it . . . tt. Bacbarach
qras evidently ahlare that a problern probably existed and v;as
trying to push off whatever responsibility he could on anybody he
could find. Even then, he never considered Douqlas as such a
party, as refLected by the fact that Douglasrs name never came up
in any discussions concerning the site until Bacharach hired
counse] to try to draw Douglas into the fray by appeal to the
State Board.

It is quite apparent that Bacharach knew that Douglas had no
part in the contarnination of the property and, therefore, made no
Ittenpt to brinq Douglas into the natter until his deal with
Davis felL through, at which time, obviously panicing' he cast
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the net far and wide to try to snare anyone he could to
participate in the remediation of any contamination found'

ff you are the wrong person to address these comrnents to, ny
apologieS. rf such is ilie case, I vtould appreci-ate it- if you

woufd- forward the letter to the appropriate party for
consideration. If, on the other hand, either you, or anyone from

the county with your permission, wishes to discuss this natter
further blfore a- finai decision is rnade regardinq PRP5, please

feet free to contact me at your convenience. If not, I hope that

the above discussion will issist you and the county in reaching
the conclusion that the original decision to name only the
property owner as a PRP was the correct one.

Your patience and cooperation in accepting and considering
this let ter is most aPPreciated.

very truly Yours,

RANDICK & OIDEA

fr" -",/1, /.-
Bernard F'  Rose

BFR: Tt

Enclosure
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FFICES OF JACK C. PROVINE
gnacio val ley Road, suite 390 ftSED
tc reek ,Ca l i fo rn iag45g6  F : :ED

9 4 4 - 9 7 0 0

ys for Plaj.nt i f fs/ cross-conplainants JAN 1+ l99l
. BAcgARAcH and

ARBARA JEAN BoRsLrK ttll[_C:.! , .,' :ty Clerl.  .ry ulerrrr f l t l - _  -  . . d .

SI'PERIOR COI'RT OF THE STATE OF CALIFORNIA

COI'NTY OF AI.AHEDA

BACHARACH and ) Consolidated Action
ARBA.RA JEAN BORSTIK,

No .670065 -3
P la in t i f f s ,  )

) DECI,AR,ATION OF ALVIN H.

) BACIIARACIT IN OPPOSITION

TEVEN DAVTS. TEONARD DAVTS, ) TO I{OTTONS TO COI'IPEL
oBERT L. DAVIS, and Does 1 ) DEPoSITIoN ANSwERS AND
o 25, inclusive, ) DocIJlllgNT PRODUCTIoN

)
Defendants.  )  Date:  January ?2.  l99 l

)  T i ne :  9 :3O  a .m .

."*r"" 
"."rr-*rt* 

I B;l:i 
":?", 

ro Be set
)

Alvin H, Bacharach, decfare:

I e of  the plaint i f fs in this act ion and nake this

eclaration in opposition to the tlto l{otions of Davis to compel

Further Ansvers at DePosition and Document Productibn' The

tatenents herein are upon personal knov.I-edge and, i:f called to

est i fy,  I  could and sould test i fy coupetent ly thereto'

My sister and I are the owners of tbe garage located at

1432 Harr ison street in oa)<Iand, Cal i fornia.  The garage extends

from Harrison street to Afice street and provides six stories of

king on the A1ice street s ide. we have ourned the garage since

1945 and have leased i t  to a ser ies of  parking, service stat ion

and garage operators s ince that t iEe.
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3. rn 1987, the garage tras leased to Douglas Parking' The

2l[ease was expir ing at the end of uarch 1988 and ve could either

3 lpelet to Douglas or f ind another lessee.

4 Il it . on or about l'tarch 5, 198? , I received an of fer to

5 jpurchase the garage frou Steve Davis delivered through AI Stephens

5lpt eruUU & Ell is Cornmercial Brokerage Group. A true and correct

I lF"pV of I .{r.  StePhens' Letter to me of } larch 5, 198? and' the

tl
g l$roposea purchase agreenent is attached hereto as Exhibit rrArr ' As

g lptatea in Hr. stePhens t letter, Mr. Davis wanted to purchase the

19 lparaqe in order to provide parking for the tenants of his

ll llapartrnent house across the street. Hosever, neither I nor uy

tz rpister were interested in sel l ing the qarage. Mr. Davis $tas

13 ipersistent and continued in his attenpts to purchase the garage
r j

l+ t l through June of 1987, as shoHn in the at tached let ter f ron Hr.

tS iSt"pn"t t= 
dated June 15, 1987, a copy of which is at tached hereto

l6 i las Exhj.bi t  "Bn .

t t

' t 8

r9

2' l

22

t 1

24

25

5. The attenPts to purchase evolved into proposals to lease

he garage at the teroinat ion of  the Douglas lease which nas

ilcouing up in the f ollowing spring. As shonn by the attached

vhich is attached hereto as20 r l letter fron Al stephens, a copy of

i i i t  "C", ere were gett ing cLose to ruaking a deal on a lease by

end o f  August ,  1987.  '

6. Steven Davis in his Declarat ion f i fed in support of his

t ions at taches an Exhibi t  r ran lExhibi t  "D'  to this Declarat ion) '

h ich he says l ras his rrof ferrr  to lease the garage'  At tbe t ine of

t  docu.ment,  (August 24, LgaT),  we had already been negot iat ing

ince litarch, 198?, and, as shoun by the attached rneno dated August

zo

27

28 '

; lbach\oppdec. ab
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i
, i  ra, t9ez, from AI stephens, (Exhibit  ' rErr hereto), various offers

ii and counter-offers had gone back and forth. There uere a nunber
l l

ji of erovisions in the August 24, L987 offer of Davj-s that r did not

l i  agree with. specif ical ly, I  did not agree with his proPosal at

il paragraph 6 of Addenduu A that his attorney would draw the lease.

r l
ll rt fraa always been rny practi.ce that ny attorney prepares the I'ease

i l  
ana f changed that provision on the Davis Proposal. A true and

j{ correct copy of the changed provision is attached to roy deposition

l l  as nxfr iUit  25 and attached hereto as Exhibit  nF'r.  At Paragraph 6,

l l  f  proviaea that Ey attorney vould prepare the lease and that Davis

r l

l l  nould share the cost of  preparat ion rr50/5o'r  wi th ne. Davis agreed
il
land 

signed the Addendun. I  do not knov l rhy he fai led to at tach

I
: l  the correct Exhibi t  to his Declarat ion other than to t ry to give

I
:, the false inpression that we had agreed tha! ny attorney was to

ialso be his at torney, which Has never the understanding-
!
I
, l  

' t  .  In early sePtenber, 1987, short ly af ter the Davis

t l  er"eo=af, as auended, was agreed upon in principal,  r  $tent to Dy

il attorney Bob Buchman. Because Bob had done legal work for ne in
I

!l the east and I consider hiro to be very expert in preparing leases,

ii r enptoyea Bob to represent me. There was never any dj-scussion
. t
ti ttrat eol would represent anyone but r1e. I ltould never have agreed

I '
t l  to any type of jo int  representat ion as Davis nou contends'  I

: I
i! provided Bob uith various docunents he rtould need to prePare the
I '

i l  f .""".  Around the 23rd of septenber, I  received the Prepared

;1 lease from Bob and I reguired certain revisions to be made to i t '

i
,  l r  Oia not Drovide this ini t ial  draft lease to Davis since i ts

l -
I'  jdraf t ino vas between ne and r ly at torney. Bob del ivered the
t -

t  i revised lease to me on or about septeDber 28, 1987 and I  caused
I

l l
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1 iSnat lease to be del ivered to ur. Stephens for l ' ! r .  Davisr reviev.

Z lP" ty knowledge, at that tine neither Stephens nor Davis had ever
t l

f ilsPoken to Buchman.

*l l  8. Davis, through his real estate broker stephens' returned

5 l lcounents on the' lease to ne, a true copy of which is attached

5lfrereto as Exhibit  rrc' t .  I t  is Dy best recol lect ion that I

t l

7llf orwarAea those conments on to Bob and that he and I discussed
l l

g lltn.t. Neither Davis nor stephens, to ny knowledge, coumunicated

s ilt" 
n"l about those conDents nor Here they authorized to do so.

' |oi l  9. r set up a rneeting at Bobrs off ice on or about septenber

rr i ls, rsez, so ' 'e could iron out the co'ments and get a f inal draft
r l

12 ' lof  the lease. I  invi ted Davis and stephens to be present so l te
' I

rf  i lcoufa get everything sett led in one Beeting. I  arr ived at Bobts
. l

!  t l , ,of  f  ice an hour before Davis and Stephens so I  could neet v i th my

a r l

I  ts iat torney before they arr ived. Davis and stePhens arr ived about 11

: rO, i . . t .  and I  introduced Bob to theu as my attorney'  l {e i ther of  theD

, l
17 i lobjected. Neither gave any indication that they considered Bob

fa ileuchnan to be their attorney. Had they done so we coufd not have

t9 ileroceeded and would have insisted they get their own attorney.

zo ileou never gave them any indication he uas acting for anyone but

Zl i lne. To the best of ny recol lect ion, the fact that I  wouLd be
I 

half  of the attorne s Part of2Z i icol lect ing one-half of the attorneys fees frou Davis a
I

t3 i l tne considerat ion for the lease was not even discussed in Bobrs

zl  i lpresence. I  have read Bob Buch-roanr s declarat ion f  i led in

il
25i lopposi t ion to this rnot ion and I  agree ni th his recol lect ion of

26 lwhat was discussed at the roeet inq, and r  Part icular ly aqree that
. l

I
27 lBob did not give Davis any advise or do anything that would lead

t -

I
28 1

:ibach\oFl)alec. ab
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ibavis to bel ieve he was representing Davis.
i i

li ro. About two days later, r Eet wi.th Bob about the requests

linade at tbe roeeting by Davis and stePhens and authorized hiu to
: l

li"o^ttnic.te rny decisions to StePhens, vhich I au inf ormed he did'

lpn ". 
about october 28' 1987, I  picked up a revised lease fron

lbobts off ice. Both I and ny nepbelt,  uark Borsuk, also an attorney
r l

lladvising De in this matter and who I had asked to make conments on

l l t f t"  f . .=.,  sent addit iona] revisions to Bob. A further revised

l l te.." was received on or about Novenber 15' 1987. on or about

rl
ilNovenber l.9th or 29th, I received further proposed lease revisions

Il frorn Davis (attached hereto as Exhibit  ' rHn). I t  is interesting
r l

lltnat rr" sent these conuents to Be and not to his now alleged
rl
l lattorney, Buchnan. I  sent the Davist proposed revisions to Bob

j,and sorae r,rere incorporated into the final lease. The lease itas

;1not signed in the Presence of Bob Buchnan and to the best of ny

I

t lknowledge and bel ief ,  Bob only Det Davis and Stephens on that one
t l
. loccasion, on october 23, rg81 , Prior to the execution of the
I

r i f" .r".  Davisr statement in his Declarat ion at page 2,l ine 21 that

i l tre ' ,rnet severaf t ines with (Buchuan) in order to discuss the teros

i lof t fre lease,r is siurply a Lie and i l lustrates the lengths to which
: l
, jOavis and his attorneys rr i l l  go in their nutual search for

In Decebber,  198?, af ter the }ease had been signed, I

a bi . I l  f rom Bob for the lease preparat ion'  I  paid the

then sent the bi l l  and a DeDo (at tached hereto as Exhibl t

steve Davis and requested his check be sent to De for hal f

our agreement,  but for some reason'  he sent his

to Buch.nan. I am inforEed that Bob dePosited

i daoages rr

1 1

rece ived

l a i  1 1  Y
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check into a trust account and sent ne a check out of the

t rust  account.  I  received and cashed that t rust  check.

12. Around Apri l  1,  1988, about four nonths af ter the lease

vas signed, I  was inforned ty let ter f roE A1 StePhens that the

forDer tenant,  Douglas, had lef t  the garage in a uess'  A copy of

Stephens'  Apr i l  1 Letter is at tached hereto as Exhibi t  l |Jn'  In

order to $ork out an agreeDent on the cleanup costs, we again net

at  Bob Buchmanrs of f ice around Apri l  ?,  1988. stephens $as again

represent ing Davis as a real  estate broker.  Bob represented ne as

an attorney and Davis never indicated that he considered Bob to be

representing hin in any vay. We negoti'ated an addendum to the

Iease in which I  agreed to pay up to $61625 toeards cleanup of the

Douglas mess, A copy of the addendum j's attached as Exhibit rrKrr

hereto.  I  paid BuchDan.s fees for his services in this Datter.

Davis was not asked to pay nor did he volunteer to pay any of  the

fees .

13. Everything seerned to be going suoothly until January of

1989, uhen I  was contacted by Steve Davis request ing a rent

abatement.  He explained that he had lost  $49,722 \n his f i rst

year of operation. Although we had agreed to a nonthly rent in

the f i rst  twelve Eonths of  912,200 a Donth which lJas to increase

to S12,g1O in uonths thir teen through twenty-four.  f ie uanted me to

reduce the rent to $8,200 per rnonth for at  least three years'  His

personal request was followed uP by a letter froro Al Stephens

attached hereto as Exhibit "Ln. I contacted rny latryer ' Bob

BuchDan, and after consul ' tat ion, directed hiu to coEDunicate uy

reject ion of  the Davis request by let ter,  a copy of vhich is

;r bach\oPPdec. ab
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I iiattached 
as Exhibit "Mrr. Davis and Stephens then requested a

2 i i rneetinq which was held at Bobrs off ice on Apri l  14, 1989. They

3lj"otef. l t"d that parking revenues had not Det their expectat ions

+ llana erospective additional ParkeEs froD the Housing Authority and

s l leost off ice had-not rnateriaLized. Davis said he sas operating at

l l

6lla $r,5o0 negative every roonth and he requested that much of a
ii

7llreduction in rent every roonth. I considered his request over the

II
g l lweekend and consulted rvith my sister. we agreed to give Davis

s |l"""t relief in the foro of a one year abaternent of the rental

l t .
19 l l increase, which vas to have gone into effect in APriL'  19s9. I

l l

l t  i ld i rected Bob Buchran to comunicate that to Davis in ur i t ing. A

il
fZ lcopy of  the BuchEan let ter dated Apri l  20, 1989 is at tached as

r: i lE><hibit "t ' t .
t -

t+t i  14. APparently, Davis continued to lose noney in his

15. joperat ion of  the garage, in that when I  cal led hin aluost one year

15; l later on ApriJ.  14, 1990, to advise hin about the nev lease year '

17 iltfrat the rental abatenent period vas over, that the rent lrould be

19  j l go inq  up  f rom $12 ,200  to  $13 ,450 ,  and  tha t  I  had  dec ided  tha t  i t

1911r." t iue he and r look seriously into the possible toxic problem,

zo i l tre aavised ne he wasnrt paying rent any longler, he wanted out of

Zf i t fre lease since he was losing $4,ooo a Eonth, and wanted his

22: is loo ,ooo secur i ty  depos i t  back  and to  be  Bade who le '  He

t . -
23 rlEnreaEeneo me Dy saying he was going to have the city condenn the

, l
l .  , -  - .  .

24 ttDurror.ng Decause of earthquake structural damage and his advice to

25 r l roe was that I  sel l -  the bui ld ing.
I

26 . / / /
I

27 l / / /
i

7 A  t I  I  I
t ' ' '
;

i
I
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apparently after consultat ion with his lav

school f r iend and attorney on this case, creg Matteosian, he began

to br ing up the toxic non-disclosure al .Legat ions even though the

issue of possible contaroinat ion from the gas tanks on the property

had been discussed before tbe }ease nas signed and Has dealt  wi th

in the lease. He successful ly used the rent f ron the property to

fund a defense to the unlawful  detainer I i t igat ion, delaying

evict ion for almost eight nonths and cost ing tr le over $150,000 in

daEages. On the very day the tr ia l  vas f inal ly to begin,  he

sinply Halked out turning over the keys to ne and steal ing the

NoveDber auto rents.

16. The issue of environmental  conpl iance was discussed in

the lease negot iat ions and was covered in the lease at Paragraph

4.2. A copy of that paragraph is at tached hereto as Exhibi t  rOtr .

Davis and I agreed that even though we both knew that there reas

the possibi l i ty of  contaninat ion under the garage, we would ignore

the problen until we had to do sonething about it and we linited

his exposure by contract for c lean up costs to a DaxiEuD of

$75,000 of which S50,000 would be amort ized over the terD of the

Iease. This supposed contaninat ion never interfered in any l ray

t{ i th Steve Davis '  operat ion of  the garage and he cont inued to

fully operate the garage throughout the eight nonthi he delayed

the evict ion. His content ion that the cleanup of the gasoLine

wi l l  require the destruct ion of  the garage and cost a ui l l ion

dol lars is unreal ist ic and is based upon a hypothet ical  guest ion

posed to an expert  wj , tness. I t  is a fact  of  business that

gasol ine cleanups of th is type are occurr ing al l  the t iDe and we

o
15. Later, and

J

t

: a
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believe, based on expert consultat ion, that the spi l lage here is

not abnorrDally high and can be accouplished uith l i t t le

interference to the parking business operation now being

successful ly conducted by another oPerator '

17. There- is absolutely no nerit  in Davisr contenti .on that

Bob Buch.Dan lras his attorney at any tiue in this transaction or

that ej.ther Bob Buchman or l,{arlc Borsuk !.ere retained by ne to

perpetrate a fraud, This is sinply an effort by Davis and his

Iawyers to construct a case to coDpensate Davis for his business

f  a i l .u re .

Executed this 14th day of January 1991, at walnut creek,

Cafi fornia. I  declare under penalty of perjury under the laus of

the State of cal i fornia that the above is true and correct.


