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This MONTTORING WEILL EASEMENT AGREEMENT (the "Agreement") ig made ag of
Fooe _, 1998 by and between ALBANY BOWL FROPERTIES, a Californis Nwited partnership,
("Granter”) and KAMUR INDUSTRIES, INC., a Califumia corporation (*Grantee®).

RECITALS

A Grandor iz the awner of peveral adjacent paxcels of real property conumonly known as
410 o 540 San Paklo Avemnne in Albany, California (the "Property™).

B. Grantes cwrresntly leases and operates a car wash farility on that cextain real property
commonly known. as 400 San Pablo Avenue in Albany, California (the "Caerh\Proqu"). Uil
1990, Grantee also operated a retail gasoline facility st the Car Wash Property.

C. The Alameda County Health Care Serviceg Agency ("County”) and the San Franciaco
Regional Water Quality Control Board ("Regional Bosxd™) directed Grantee to undertake cextain
investigative and remedial measures at the Car Wash Property ("Remedial Work™) as & result of a
discharge of gasoline from Grantee’s facikity. Shertly theveafber, Grantor caveed to be installed two
groundwater monitaring welle on the Proparty, designated az "MW-2" and "MW-3" ax depicted on the
attached Exhibit A. Grantor and Grastee have been monitoring these two groundwater wells at their
individual expense.

D. Grantor now intends to abandon and clope MW.2 in sccondance with applicable laws,

E. In order to comply with the requirements of the Ragional Board and/or the County,
Graxtee is required to contione monitoring MW-3 until the Regional Board and/er the Connty agree
that they may be abandonad and closed.

F. Grantee wishes to obtain the right to continue to momitor MW-8 ag required Ly the
Regional Board, sand Grantor wishes to convey to Grantee the right 1o continue to monitor MW-3, in
accordance with this Assignment,

NOW THEREFORE, in comsiderntion of the mutual sovensmis and conditions soptained in this
Agreement and other considerstion, the sufficlency and recedpt of which iz hereby ackoowiedged by
the parties, Grantor and Grantee agree as Hllows:
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11 Grant. Gmrborherebygrantstommtheﬁuowmgmwubhommﬂsmgmm
(eollectively the *Easements™) burdening the Property which Easeraends shall be subject to the terms
and conditions of thiz Agreamant:

{0 Until it is closed pursuant to the provigions of Section 3 hereof, a nom-
exlusive ensement in gross to exiract water from MW-3 for the purpose of testing or remediating
8z may be required by the Regional Douxd or vther governmentsl awthorities.

) A nonexclumive eassment in grose to enter on the Property to close and
abandon MW-3 after approval is obtained from the Regional Board. Once such approval is obtained,
Grantee ghall close and abundon MW-3 in acocxrdance with with the provigions of appliceble laws.

© A ponexclusive in groes ingress, egress and access easement over such
portion of the Properly a2 may be reasonahly required to exercige the Eagement rights granted
puxsuant to Sections 1(a) and (b), above. For purposes of this Agreement, reference to "MW-3" shall
include that certain monitoring well as depicted on the atteched Exhihit A and any other replacement
or relocated groundwater well.

1.2  Benefitted Parties The Bageraents shall be in groes, personal to Grantee and Grantes’s
puovessors and assigns, and shall not be appurtenant {0 any land. The Basements may be exercised
by Grantee and Grantee's successors and assigns and their respective agents, contractors, employees,
vam:ndhcemees.
dmwﬂmmmmw&ewo{ﬂmw In addition Grantee shall exercige
ite rights uoder the Easements in compliance with all applicable governmerntal laws, rules and
vegulations.

14  Time of Pgereise. Grantee shall give Grantor at least Hive (B) howrs’ prior oxal ox
written notice of Grantec’s intent to enter the property for the purpose of sxmrcizing Grantee's
Essement rights, Except for exigent circumstances, Geantes shail endeavor to enter the Property only
during customary business hours.

1.5 Term The rights granted to Grantee under this Easement Agreement shall remsin
in foll foxve and effect until the Regiomel Board and all other governmental agencies having
Jovisdiction over Grantee unconditionally release Grantee from any and all obligations to maintain
groundwater monitoring weils on the Property. Upon the termination of thiz Agveement pursvant to
this Section 1.5, the parties shall exevute puch documents ag may be deemed vecwessary by Grantor
orGranheetoemnguishthsﬂghtBandobhgahnmufthapu‘hgahm

16 spections g Cogt, The cosie associated with any mnd all activities,
WOM.MMWWMEMMMMMMMM
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Grantee and the parties agres that Grantor shall have no obligation to pay for or reimburse Gramtee
for any such tests or inspections or the preparation of any relsted reporis.

1.7  Soil Or Groundwater Samples. Grandee, at its sole tost and expense, shall promptly
and properly and in compliance with all applicabie governmenial regulations remove and dispose of
all soil, groundwater and other samples taken from the Property pursnant to this Agreement. Grantee
ghall be solely regpongible for and bear all feer, charges, ipositions, and other coste and expenzes
(specifically inchuding, without lmitation, coets of defexse, settlement and atborneys’ fees) relating to
the remwval and digposal of any sample.

antee’s Right to Relocate. Gaantee shall have the right to relocate MW-2 if requived
by the Regional Bnard,mbscttom&ntufﬂmnmrw!uchmmentshaﬂmtbamthha}d
unreasonably. Any such relocation pursuant to this Section 2.1 may be to any location on the Property
required by the Regional Board; provided, however, that Grantee ghall use ite reasonakle effortz to
restrict such relocation to avoid voreasomable intexfarence with Grawtor’s use and enjoyment of the
Property. Any costs associated with relocation vmder this Section 2.1 shall be paid by Grantes, unless
Grantor requests alternate locations that will cause Grantee to incur materially imcreased
mmmmMmmmmmmmmrmmmmﬁmm

2.2 antor’s Right to Relocate. Grantor thall be entitled to have MW-3 relocated st other
lmahnmmthmtherputymothnpmthtm%dwdnpﬂumpeﬁy guhject to the comsent
of the Regional Board, the County and/or any other governmental agency having jurisdickion over the
Property and MW.3, and subject further to Grantee’s consent, which ghall not be withheld
unreagonably, Any relocation of MW.-3 shall not in any way impede Grantee’s ability to perform ite
obligations pursuant to any order, directive or request from the Regional Boerd, the County or any
other govermmental agency with jurisdiction over the Property. All cogte inctored in relocating MW-
3 pursuant to this Secticn 2.2 shall be paid fully by Grantee, except that Grantor ehall be responsible
for all costs related to sbandoning and cloging MW-3,

3.1 Mﬂaﬂm Wﬁhnnmb{&ﬂ)wsmwmmplehmoﬂhemm
monitoring or remedistion required by the Regional Board o required by other governmental agenvies,
mmWﬁmWﬁhhMMmﬂmwmwmm

3.2 VI r Landsraping of Eagement Avon. Immedistely folipwing the abandonment
and rexpoval of MW-3, Grantee ghall, asappmvedby(}rm pave that portion of the Property where
it was located, in conformance to the adjatent area.

3.3  Costs Paid by Graniee, Bxcept as provided in Section 2.2, all costs associated with the
activities deseribed in this Section 8 shall be paid fully by Grantee.
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d re With Egpement Rights Grantor hall not engage in any act which would
mmum@mmm'swofmm Subje:ttothepromnmnf
Section 2, Grantor ghall not mblmkmastom-s,or(mmmmmw;wersmh
farilities, or drill or excavete at any locations which might endanger MW-3.

4.2 nage Monitoring Well, Grantor shall promptly, upon. receipt of notice of same,
mpm(wmthmdmpmﬁr)mdmgehwamdwﬁmhriﬁm agents, or
invitees or other users of the Property other than Grantes or Grantee's agents, contractors, employees,

action of Apningt Lies pime.  Grantee shall not suffer or permit to be
entbruedagamstthei‘mperty u:rmpartthemof anymchmmsmatmalmns,emmr’s,
gubconiractor's or other lien arizing from the exercise of the Eagement. In the event any such lien,
claim, or demand is recorded sgainst the Property, Grantee shall discharge mich lien, claim or demand
wior to the commencement of any foreclosure action with respect to such lien, either by paying such
YHem, claim or demand or by finnighing & hond as specified in Califterda Civil Code Bection 3143 or any
suceessor stafule thereto,

5.2 : i is op Lieng. If Grantee does not discharge any such lien, claim
udemandmspedﬁgdeuagmphEL&mmdmumthan@tbutmthsduw,hMmh
bond or to pay or cthexwise dscharge, stay or prevent the enforeement or execution of any such lien.
Upom demand Grantee shall reimburee Grantor for all sums paid by Grantor pursuant io this
Paragraph 5.2, together with all Granter’s reasonable attornaye’ foes aod costs related to such metber.

653  Nolices. Any written notice ox conxmunication to any party required or pecmitted
under thit Ensement Agreement shall be deeowed to have been duly delivered on the date of receipt
and may be delivered by personal delivery, by overnight courier or by registeved or certified muail,
postage prepaid, return receipt requested, and addressed t0 the addressee at the address stated
opposite iz name below.

If to Granter: Albany Bowl Properties
540 San Pablo Averme

A]hcm;y CA 24708
Attn: Ken Friedman

¥ to Grantee: Kamma Industrise, Tne.
2251 Shorelime Drive
Alaxanda, CA 94501
Attn: Murray Stevens
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The addresees 22t out above may be changed from time {o time by written notice in complianee
with. thie section.

o4 Attormeve” Fees.

(a2 Pavmant to Provailiog Party. o any dispute between the parties, whether
urmmuhmmhhgmnwmmedﬁaeﬁummemwﬂmgmwhmmmm
from. the other party all reasonable costs, fees and expenses, including, without limitation, reasonable
attorneys’ fees. “Prevailing parties" shall include without Yimitation (a) s party who dismisses an
action in exvhange for sums allegedly due; (b) the party which receives performance from the other
party of an alleged bireached covenamt or a desived remaedy wheve much Pexformance is substantially
equal to the relief spught in an action; or (¢} the party deteymined to be the prevailing party by a court
of law or by axrbitration.

1Y Soope of Fees. Attormeys’ fees wnder this Bection 5.4 shall include
attormeys’ feeg on any sppeal, in any bankruptey or similar or relatad proceeding in fodexal or state
courts, and. in any proceeding (including, without limitstion, sny arhitration). A party entitled to
attorneys’ feen under this Section 5.4 shall be entitled to 2ll cther reagonable coste and expenses
mcmredmmnneehnnmthmehachonormﬂmg

© pva dgment. A party entitled to attorneys’ fees under this
SechonSAslmnalmbemﬁhiedtoremmaﬂm fees and expenses incarred in the collection or
recovery of eny judgment or setilemert related thereto. The provisions of this Section 5.4 shall
swmvive and not be merged with any judgment and is separate and severable from. the rexaainder of
this Agreement.

55 Intexpretatior Agreoment. This Agreement shall be governed by, and interpreted
anﬁcomtmadmmrdannewﬂa the 1aws of the State of Californda. The captions and headings ia
thie Agresment are for convenience of reference cnly sod shall not be used to defize, Limit ar consteue
the meaning hereof. All exhibite attached to thizs Agreemsnt are hereby incorporated herein by this
referenca.

5.6 Sucppazore. Each and all of the terms, agreements and conditions of this Agreement
shall burden and run with the Property and shall be binding on and ghall inure to the benefit of the
successors and assigns of the respective parties. Grantor expressly agrees to inform sy succeesors
in inberest of Grantor of the existence of this Agreement and the xights and obligations of the pearies
hereunder.

57  Severghility. If any term, provigion, covenant ox condition of this Agreement is held
by a court of competent juriediction to be invalid, void or voenforesable, the rest of this Agreement
ghall remain in full fores and effect and shsll in 1o way be affected, impaired or invalidated, and the
parties shall negotiate in good faith to establish appropwiate wording to replace the wording
determined to be invalid, vold ox vnenforcesble.
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58  Entite Apreement. This instrament eontaing the entive agreement of the parties
relating to the rights granted and obligations sssamed in this instrument. Any smendments or
modifications concerning this instruwent shall be of no foree or effect unless specified in a subsequent
writing modification signed by the party 10 be charged.

IN WITNESS WHEREOF, thiz Agreement has been executed by each of the partieg as of the
date get forth above.

GRANTOR:

ALBANY BOWL FROPERTIES,
» California limited partoershi

By
= General Partnex

TOTAL F.&7




