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DIRECT DIAL NUMBER

. July 16, 1993 (415) 677-7117

BY FEDERAL EXPRESS ;

Susan L. Hugo

Senior Hazardous Materials Specialist
Department of Environmental Health

Alameda County Health Care Services Agency
80 Swan Way, Room 200 o
Oakland, California 94621 -

Re: Former P.I.E. Freight Terminal Site
5500 Eastshore Highway, Emervyville, CA

Dear Ms. Hugo:

On behalf of Etna Real Estate Associates, L.P.
("Etna"), I am writing to confirm receipt of your letter to
Maria Burgi dated June 4, 1993. This will also confirm that
Etna owns the above-referenced property (the #Site”), and
that Ms. Burgi provides asset management services for it
through Ztna Realty Investors, Inc. We understand that it
was your intention to address your letter to the property
owner, which was inadvertently misidentified. '

As explained in detail below, Atna believes that
the primary responsibility for responding to your letter
belongs to Eastshore Partners ("Eastshore’), who sold the
Site to ZEtna in 1990. In the sale agreement, Eastshore
promised Etna that it would clean up the property and
indemnify Etna for the consequences of failing to do so. 1In
accordance with that contractual undertaking, ZEtna has
demanded that Eastshore assume responsibility for responding
to your letter, and Eastshore has agreed to do so. However,
Eastshore has rejected Etna's request that it be permitted
an opportunity to review Eastshore’s submission to you in
advance of your July 19 deadline. Although ZEtna trusts that
Eastshore will abide by its contractual and legal
obligations, Etna wishes to make clear to you that, as the
current owner of the property, Etna will take responsibility
for complying with your requests if Eastshore does not.
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As is also explained below, Etna believes that
Eastshore is a "responsible party” within the meaning of
23 Cal. Code Regs.. §2720, even apart from its contractual
obligations. Although we understand that your agency
sometimes elects to proceed only against the current
property owner to minimize the burden on scarce resources,
Etna urges you to include Eastshore along with ZEtna in the
future as a direct recipient of agency reguests.

First of all, the State Water Resources Control
Board has ruled that #[i]n cases involving several
potentially responsible parties, it is appropriate to name
in cleanup orders all parties for which there is reasonable

evidence of responsibility.” 1In the Matter of the Petition
of U.S. Cellulose, Order No. WQ 92-04 at p. 4 (emphasis
supplied) (copy attached as Exhibit A). Indeed, the Board

has made clear many times before that, while current
landowners who did not contribute to contamination
themselves may properly be named as responsible parties,
they should be named only as "“secondarily responsible®. By
contrast, the parties actually responsible for the pollution
should be primarily responsible: #[Blecause [the present
owner and tenant] had nothing to do with the actual
discharge and because the two primarily responsible parties
are capable of and willing to undertake the cleanup [the
present owner and tenant] should be required to perform the
cleanup only in the event of default by [the primarily
responsible parties].” In the Matter of the Petitions of
Wenwest, Inc., Order No. WQ 92-13 at p. 9 (copy attached as
Exhibit B).

In terms of mechanics, the Board has also ruled
that agencies should give secondarily responsible parties
actual notice of default by primarily responsible parties
and a reasonable opportunity to cure the default before
deeming the secondarily responsible parties to be out of
compliance. In the matter of the Petition of Prudential
Ins. Co. of America, Order No. WQ 87-6 at p. 5 (copy
attached as Exhibit C) (sixty-day cure provision); In the
Matter of the Petition of Schmidl, Order No. WQ 89-1 (copy
attached as Exhibit D) (same). As the Board has pointed
out, without such a provision, the secondarily responsible
party is placed in an untenable posgition:

If [the primarily responsible parties]
are to turn in a report on June 1, 1987,
[the secondarily responsible party] will
not necessarily know until June 2 that
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they have not done so. By then it will
be too late for the {secondarily
responsible party] to comply with the
time schedule. Thus, in order for the
[secondarily responsible party] to ensure
that it does not violate the order, it
will have to assume that there will be
non-compliance on the part of both the.
[primarily responsibkle] parties and
comply independently.

The difficult position into which
the [secondarily responsible party] has
been placed does not further any
legitimate public purpose.

In the Matter of the Petition of Prudential, supra at 3-4.1/
Ftna accordingly respectfully requests that DEH clarify
Ftna's status as secondarily responsible only and look to
Eastshore as the primarily responsible party.

To help you understand Etna'’s belief that
Eastshore -- not Ztna -- should be answerable in the first
instance for environmental conditions at the Site, we would
like to explain the history of the Site in some detail.
Ftna purchased it from Eastshore by means of a Purchase and
Sale Agreement (the #Agreement’”), effective February 14,
1990.2/ (Relevant portions of the Agreement are attached as
Exhibit E.) At the time of the purchase, Etna was aware
that petroleum had been released from various underground
storage tanks that had earlier been removed from the Site.
The Agreement therefore clearly provided that Eastshore

1/ Although none of these cases arose under the underground
tank statute, there is no reason for a different result in
cases, like this one, that do.

2/ Eastshore was a California limited partnership, which
has since dissolved. However, Eastshore had three general
partners, all of which ZEtna understands continue to exist:
Emeryville Terranomics Associates, East Bay Park Company,
and Martin-Eastshore. Under California law, general
partners are respensible for the liabilities of the
partnership, even after dissolution. <Cal. Corp. Code
§§15015(b), 15036(1), 15643(b). For ease of reference, the
three general partners are therefore collectively referred
to herein as !"Eastshore’.
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would take responsibility for cleaning up these releases and
indemnify ZEtna for the harm. These environmental warranties
were set out in Section 14.01(s) of the Agreement.

Eastshore had purchased the Site from P.I.E.
Nationwide, Inc. by agreement dated April 11, -1986. That
agreement, as later amended, required PIE to remove leaking
USTs prior to closing -- that is, before Eastshore took
title to the property. ZEtna understands that the USTs were
removed in July 1986. The agreement provided that Eastshore
would "cooperate with [PIE] in the removal of [the] tanks,”
and obligated Eastshore to pay half the cost of removal.
Thus, under the PIE-Eastshore agreement, Eastshore owned the
tanks or at a minimum had control over them "at the time of
or feollowing an unauthorized release of a hazardous
substance’ within the meaning of 23 Cal. Code Regs. §2720.

Eastshore'’s agreement with PIE obligated PIE to
conduct a cleanup, and PIE contracted with CytoCulture to do
so. (A copy of that contract, which Aetna received from
Eastshore, ig attached as Exhibit F.) In the Eastshore-Ztna
Agreement, Eastshore warranted that the CytoCulture cleanup
would be completed. However, Etna understands that, when
PIE ceased paying CytoCulturefs bills, CytoCulture
terminated operation of the cleanup system, apparently in
May or June of 1990. PIE filed a bankruptcy petition in
October of that year.

By letters dated October 7, 1992, and December ‘1,
1992 (attached as Exhibits G and H, respectively), ZEtna
wrote Eastshore’s attorney to demand that Eastshore complete
the cleanup as it had promised to do in the Agreement. On
December 18, 1992, Eastshore’s attorney wrote back (in a
letter attached as Exhibit I) and denied that Eastshore had
any obligation to clean up the property other than its duty
to indemnify Ztna against government claims. Because it
appeared that litigation would be necessary to force
Eastshore to honor its commitments, Ztna sent out a notice
letter on January 11, 1993, pursuant to the citizen suit
provision in the Resource Conservation and Recovery Act,
42 U.S.C. §6972 (attached as Exhibit J). Such a letter is a
jurisdictional prerequisite to instituting a citizen suit to
force cleanup. Eastshore still refused to accept
responsibility for a comprehensive cleanup. (However,
Eastshore has agreed to conduct certain free product removal
activities, as described in the November 9, 1992 workplan
attached as Exhibit K. As of this writing, Etna has not
received any written reports on the project from Eastshore.)
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As soon as Ztha received your June 4 letter (this
office received its courtesy copy on June 14, 1993), we
wrote Eastshore to demand that Eastshore assume
responsibility for responding to you; our June 15, 1993
letter is attached as Exhibit L. In it, ZEtna requested an
opportunity to review Eastshore’s submission in draft prior
to the submission date of July 192, 19293. On June 21, 1993,
Eastshore responded and agreed to accept responsibility for
responding to your letter, but refused Etna's request to
review Eastshore's proposed submission in draft.
(Eastshore'’s letter is attached as Exhibit M.) Therefore,
Etna has had no opportunity to evaluate Eastshore’s response
for adequacy prior to its submission to you. As explained
above, this is the very reason why the State Board has
determined that parties like Etna should be only secondarily
responsible. In our telephone conversation on July 14,
1993, you agreed that ZEtna would be given additional time to
rectify any deficiencies in Eastshore'’s submission if
Eastshore does not do so itself, without being considered
out of compliance with your July 19 deadline.

As previously noted, Etna was never in control of
cleanup activities at the Site, because others were
contractually obligated to conduct them. Therefore, Etna's
ability to answer the information requests in your letter is
incomplete. However, at Etna'’s request, CytoCulture did
prepare a summary of past remedial efforts at the Site on
July 20, 1992 to enable ZEtna to understand the circumstances
under which those efforts had been terminated, and a copy is
enclosed for your reference as Exhibit N; a copy was
previously provided by this office to Eastshore to help it
respond to your June 4 letter. Please be advised that,
although ZEtna has no reason to doubt any of the statements
in the CytoCulture letter, Etna is not in a position to
provide an independent assessment of the accuracy of the
letter.

In closing, let me emphasize that Ztna has every
expectation and hope that Eastshore will comply with your
requests. Nevertheless, we wanted you to understand the
reasons why Ztna will not be answering your questions
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directly and to underscore that Etna wishes to cooperate

fully with your agency in seeing to it the Site is cleaned

up as expeditiously as possible.
-

BS5/1a
Enclosures

cc: Thomas Gram (w/encls.)

David Cooke, Esg. (w/0 encls.)

Richard ¢. Hiett, Regional Water Quality Control Board
(w/encls.)

Rafat A. Shahid, Asst. Agency Director, Environmental
Health (w/o0 encls.)

Gil Jensen, Alameda County District Attorney's Office
(w/0 encls.)

Edgar B. Howell, Chief, Hazardous Materials Division
(w/0 encls.)

#04283 [3284/100]




STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

U.S. CELLULOSE AND LOUIS J. AND
SHIRLEY D. SMITH

ORDER NO. WQ 92-04

For Review of Site Cleanup Require-
ments Contained in Orders Nos. 90-036
and 90-162 of the California Regional
Water Quality Control Board,

San Francisco Bay Region.

Our File No. A-723 and 723(a)

St S Nt St Nyt Nt e St g el e St

BY THE BOARD:

On February 21, 1990, the California Regional Water
Quality Control Board, San Francisco Bay Region (Regional Board)
issued Order No. 90-036 containing requirements for the cleanup of
chemicals (primaxily organic solvents) which leaked into the soil
and ground water from underground storage tanks located at 1547
Almaden Road in San Jose. That Order named the current landowners
(Louis J. and Shirley D. Smith), the tenant who occupied the
premises when the tanks were removed (Pacific States Chemical),
and a prior tenant who occupied the premises and used the storage
tanks to store lacquer thinner and acetone (U.S. Cellulose) as
dischargers. Haz/Control, a firm which had stored methyl ethyl
ketone (MEK) in the underground storage tanks for a brief period
of time was not named.

Pacific States Chemical (Pacific) appealed to the
Regional Board to be removed from the Order, and, following é

hearing on December 12, 1990, the Regional Board amended Order No.

90-036 by removing Pacific as a discharger.




The Smiths and U.S. Cellulose appealed to the State
Water Resources Control Board (State Water Board) requesting that
Pacific and Haz/Control be iﬁcluded in the Regional Board'’'s Order
as dischargers to share the burden of the cleanup.

I. BACKGROUND

The following faéts are undisputed:

The property at 1545-1547 Almaden Road in San Jose,
california included two underground storage tanks, a 6000 gallon
tank and a 2000 gallon tank. The tanks were installed in 1963 by
then-tenant Almaden Paint Company. They were removed in August
1985, at which time evidence of leakage was observed in the
exca#ation. Both tanks were corroded. Soil and ground water
samples were taken in 1985 from the area beneath and around the
excavqﬁion. |

Hazardous substances, including MEK and other organic
solvents (acetone, iéopropanol, toluene, xylene. :thyl benzene,
methylene chloride, trichloroethene, trichlorcethane,
dichloroethene, dichloroethane, tetrachloroethane and
trichlorotriflourcethane) were present in the samples.  MEK was
present in the highest concentration by an order of magnitude:
57,000 parts per million (ppm), followed by acetone and |
isoprbpanol at 2,800 ppm.

Petitioners Louis J. and Shirley D. Smith (Smiths)
purchased the property from Samuel H, and Beulah Tyler and

Robert R. and June T. Rogers in 1968 and have owned the property
L

ever since.




Petitioner U.S. Cellulose purchased the assets of
Richard Castner (who was doing business at the site as a sole
propr{?tor under the name U.S. Cellulose) and continued to lease
the property from the Smiths. U.S. Cellulose stored "lacquer
thinner” (consisting of toluene, acetone, and isopropancl, among
other things) in the 6000 gallon tank and acetone in the 2000
gallon tank until it vacated the premises in 1980.

Respondent Pacific leased and occupied the property
after U.S. Cellulose moved out in 1980, but‘did not use the tanks.

Respondent Haz/Control stored at least 1500 gallons of
MEK in one of the tanks for a short time in October 1982.

CONTENTIONS

Petitioners contend that Pacific and Haz/Control should
be added to the Regional Board order as dischargers because of

their control and use of the underground tanks from which the

discharge occurred.

DISCUSSION

Water Code Section 13304 authorizes Regional Water,
Quality Control Boards to issue Orders requiring cleanup
activities to any person “who has caused or permitted, causes or
permits, or threatens to cause or permit any waste to be
discharged into waters of the state and creates, or threatens to
create, a condition of pellution or nuisance.” In a series of
prior Orders, we have established certain principles regarding
liability for groundwater cleanups. Cleanup liability is broad

and may extend, depending on the facts of the case to old




landowners, present landowners, old tenants, and present tenants.
In cases involving several potentially responsible parties, it is
appropriate to name in cleanup orders all parties for which there
is regéonable evidence of responsibility. There must be
substantial evidence to support a finding of responsibility for
each party named. In reviewing an action of a Regional Board, we
iook at the record to determine whether, in light of the record as
a whole, there is a reasonable and credible basis to name a party.

with these prin:. .ples in mind, we turn to the case at
hand.

A. Pacific

Petitioners contend that Pacific should be named as a
discharger because it was the tenant in possession of the premises
when 3az/Control stored MER in the tanks on the property.
Petitfbners also contend that Pacific controlled access to the
tanks and induced the Smiths to allow Haz/Control to use the
tanks. Pacific argues that it referred Haz/Control's regquest for
temporary use of the tanks to the Smiths, and that Haz/Control |
negotiated access to the tanks, and insurance coveragé; directly
with the landowners.

While we have found that landowners and tenants may be
characterized as dischargers despite the lack of any direct action
causing a discharge, we decline to find that Pacific was a

discharger under the circumstances of this case. Pacific did not

use the underground storage tanks located on the premises it

lease&‘from the Smiths and did not authorize Haz/Control to do so.




We do not accept Petitioners’ argument that Pacific's referral of
Haz/Control to the Smiths for authorization to use the undergrouﬂd
storage tanks located on the premises leased by Pacific was
suffiéient involvement to support the conclusion that Pacific
should be named as a discharger. Although a lessee has exclusive
control of the leased premises, in this case Pacific carefully )
refrained from exercising any control over the tanks and defe:red
control of the tanks to the Smiths as the property owners. ;

B. Haz/Control

Petitioners contend that respondent Haz/Control should
be identified as a discharger because it is the only known source
for the MEK found at the site. Petitioners contend that the
conclusions reached by the Regional Board are not supported by the
evidence presented by the parties, the samples taken at the site,
and the inventory reconciliation information presented by
Haz/Control. In particular petitioners dispute the Regional
Board's findings that: (1) all of the pollution at the site was
the result of leakage from the larger of the two tanks; (2)
Haz/Control used the smaller of the two tanks to store MEK; (3)
the smaller tank did not leak; and (4) Haz/Control accounted for
substantially all of the MEK that it had stored at the site.

Based upon our independent review of the record
developed by the Régional Board, as supplemented by the parties
during the course of this review, we find that there is
substantial direct and circumstantial evidence ihat Haz/Control

caused- or permitted MEK to be discharged to the soil and gfound




water at the site by storing MEK in a corroded tank.

At the time of removal both tanks were characterized as
corroded. The contractor who removed the tanks located a distinct
hole fn the 6000 gallon tank, stated that the 2000 gallon tank
appeared to be in a similar state of decay, and believed that both
tanks had leaked. Despite the absence of direct evidence of holes
in the 2000 gallon tank, the record does not justify a conclusion
that only the larger tank leaked. On the contrary, it suggests
the conclusion that, if one tank leaked, it would be more likely
than not that the other leaked aé well.

The soil and ground water samples taken from the site do
not provide enough information to determine which of the tanks
leaked, or that one of them did not leak. However, the sampling
data are consistent with a conclusion that both tanks leaked.

- The record is not sufficient to account for the full
amount of MEK that Haz/Control put into the tanks. Depending on
the assumptions made in attempting to reconcile the inventory and
sales information presented by Haz/Control, the volume of
"missing” MEK ranges from about 10 gallons to as much as a barrel.
We note in passing that our experience with developing regulations
governing underground storage of hazardous substances convinced us
that inventory reconciliation is a notoriously inaccurate method
of monitoring the amount of liquid that might be in a tank.

More significantly, MEK was the most concentrated
pollutant in samples from the site and Haz/Control is the only

person_ known to have stored pure MEK in the underground storage



tanks at the site since Pacific occupied the premises. MEK was
not identified as a major constituent of any of the chemical
mixtures that were stored in the tanks before 1980. We conclude
that some of the MEK stored in the tanks by Haz/Control in 1982
jeaked out. This accounts for the high concentration of MEK in
the samples taken from the excavation following the removal of the
~ tanks. .

CONCLUSION

We concur with the Regional Board's determination to
delete Pacific from the Order préscribing cleanup and abatement
requirements for the site at 1545-1547 Almaden Road in San Jose.

Wwe conclude that Haz/Control should be added to the
order because it is a known source of the MEK that was such a

dominant constituent of the pollution at the site.




ORDER

IT IS ORDERED that Order No. 90-036, as amended by Order
No. 90-162, is amended to include Haz/Control as a discharger
responsible for cleanup and abatement actions in compliance with

those orders.

CERTIFICATION

The undersigned, Administrative Assistant to the Board,
does herby certify that the foregoing is a full, true, and correct
copy of an order duly and regularly adopted at a meeting of the
State Water Resources Control Board held on March 19, 1992.

AYE: W. Don Maughan
Eliseo M. Samaniego
John Caffrey
Marc Del Piero
James M. Stubchaer

NO: None

ABSENT: None

ABSTAIN: None




STATE OF CALIFORNIA
STATE WATER RESOURCES -CONTROL BOARD

In the Matter of the Petitions of

)
)
WENWEST, INC., SUSAN ROSE, WENDY'S )
INTERNATIONAL, INC. AND PHILLIPS ) :
PETROLEUM COMPANY ) ORDER NO. WQ 92-13
) o
)
)

For Review of Cleanup and Abatement
Order No. 92-041 by the California
Regional Water Quality Control Board,)
San Francisco Bay Region. OQur Files )
Nos. A-799, A-799(a), and A-799(b). )
)

BY THE BOARD:

On April 15, 1992, the California Regional Water
Quality Control Board, San Francisco Bay Region (RWQCB), adopted
Cleanup and Abatement Order No. 92-041 directing the cleanup of
soil and ground water at a site in Concord. The contamination
consists of gasoline and dissolved hydrocarbons at and near a
former service station. The site is now occupied by a Wendy's
hamburger restaurant. The RWQCB named five parties in its order:
the former operators of the service station, the oil company
whose predecessor owned the property, Wendy’s International,
Wenwest--the franchise owner, and Susan Rose, a retired school
teacher in Hawaii who has inherited the real property from her
mother. All but the former operators have filed timely petitions
with the State Water Resources Control Board (State Water Board)-.
All argue that it is improper to name them in the order and, in
the alternatiﬁe, that the RWQCB abused its discretion when it
refused to place them in a position of secondary responsibility.

R




I. BACKGROUND

There has been a service station on the site since near
the end of World war II. From 1960 until 1980, the property was
owned by a subsidiary of Aminoil USA, Inc. and leased to Redding
pPetroleum, Inc. (Redding). Aminoil USA, Inc. merged with
Phillips 0il Company which became Phillips Petroleum Company in
1985, Redding operated a service station at this.location from
1960 until 1984. Redding bought the property from Aminoil in
1980 and transferred title to Mr. and Mrs. Redding. They
transferred it back to ﬁheir corporation for sale to Wendy's
International in 1984. Later ﬁhat same year, after Wendy'’'s found
that Wenwest was qualified to build and run a restaurant, it sold
the site to the franchisee. The following year,'Wenwest sold the
property to the mother of Susan Rose and immediately leased it
back. Before escrow closed, the woman died leaving her daughter
to take title. Ms. Rose still owns the property subject to a
lease with Wenwest.

Contamination problems first came to light in the early
1980's. A neighbor began to detect floating gasoline in his well
located some 150 feet downgradient of the service station. In
1983, responding to a complaint from that neighbor, Redding
determined that an inventory loss of 600-800 gallons had taken
place. .Redding did some cleanup work with an extraction well and
closed the underground tanks. When the property was sold in
1984, Redding ciaims it told Wendy's of the problem. Wendy's
consultant noted in a report that "a gasoline layer was noticed
floating on the groundwater in the borehole.” However, no

2.




remediation was recommended or undertaken. In 1985, after
Wenwest bought the property and built the restaurant, strong
hydrocarbon odors were found in the women’'s restroom. An
investigation by a different consultant was inconclusive and no
action was taken. A subsequent and more extensive investigation
by the second consultant began about three years later. By'1990
they had found strong evidence of gasoline contamination. .Levéls

as high as 210,000 ppb total petroleum hydrocarbons were foundjin

ground water. Those findings are the basis of the order RWQCst

order we now review.

II. CONTENTIONS AND FINDINGS

Contenticon: Each petitioner makes the same basic claim

that the RWQCB should have left them off the order or that they
should have been treated as secondarily responsible for the
cleanup.i

Findings: The RWQCB properly included Phillips
Petroleum as a fully responsible party. Wendy's International
should not have been included as a discharger in the cleanup and
abatement order. Wenwest and Susan Rose are.properly included in
the order but should be treated as secondarily responsible for

the tasks in the order.2

1 All contentions not discussed in this order are denied for failure to raise
substantial Issues appropriate for review. Title 23, California Code of
Regulations, Section 2052(a)(1l). People v. Barry (1987) 194 Cal.App.3d 158,
139 Cal.Rptr. 349,

2 At the time the RWQCB issued its order, work was not progressing on the
cleanup, This led the RWQCB to decide thar the primary|secondary distinction
was inapplicable. This was not an unreasonable conclusion for the RWQCB to
reach. We now take notice that work is progressing satisfactorily and will
address the case as it stands before us.

3.




1. Phillips Petroleum

Although the Phillips name was not associated with
the service station during its years of operation, the entity
which owned the property from 1960 until 1980 was a subsidiary of
what has since become Phillips Petroleum. The question before us
is whether Phillips’ predecessor acted in such a way as to
obligate Phillips to participate in the cleanup. Under precedent
established by this Board (see Petition of John Stuart, Order
No. WQ 86-15), we apply a three-part test to former dﬁners: (1)
did they have a significant ownership interest in the property at
the time of the discharge?; (2) did they have knowledge of the
activities which resulted in the discharge?; and (3) did they
have the legal ability to prevent the dischafge? The answer to
all three questions is affirmative as regards Phillips’
predecessor.

While the only documented discharge of gasoline
occurred in 1983, the record shows clearly that discharges took
place much earlier. Phillips has offered no evidence to rebut.
the reports made by Wendy's and Wenwest's consultant that,
considering the soil in the area and the distance the gasoline
has travelled to reach the neighbor’'s well, discharges took place
at least 12 years before it was detected by the neighbor. That
places the time of discharge well within the ownership of the
property by Phillips' predecessor. Phillips argument that the
1983 leak somehow caused the pollution of the well that same year

flies in the face of common sense and the laws of nature.




That Phillips’ liability arises because of
discharges which took place before 1980 is of no legal
significance. The discharge of hydrocarbons into the State's
ground water was a violation of the law long before 1980.

2. Wendy's International

We have issued many orders addressing the question.
of who is responsible for ground water cleanups. No order issued
by this Board has held responsible for a cleanup a former
landowner who had no part in the activity which resulted in the
discharge of the waste and whose ownership interest did not cover
the time during which that acfivity was taking place.

Considering those facts and the existence of other fully
responsible parties, we see no reason to establish that precedent
in this case. We have applied to current landowners the
obligation to prevent an ongoing discharge caused by the movement
of the pollutants on their property, even if they had nothing
whatever to do with putting it there. (8ee Petition of Spitzer,
Order No. WQ 89-8; Petition of Logsdon, Order No. WQ 84-6; and.
others.) The same policy and legal arguments do not necessarily
apply to former landowners.

In this case, the gasoline was already in the
ground water and the tanks had been closed prior to the brief
time Wendy's owned the site. They were told about the pollution
problem by their consultant and perhaps by Redding. They took no
steps to remedy the situation. On the other hand, they did
nothing to make the situation any worse. Had a cleanup been
ordered while Wendy’s owned the site, it would have been

' 5.




proper to namé them as a discharger. Under the facts as
presented in this case, it is not.

In short, we conclude that it is inappropriate to
include Wendy's as a discharger based on a number of
considerations. Among the factors unique to this case are:

() Wendy's purchased the site specifically for the
purpose of conveying it to a franchisee.

o Wendy's owned the site for a very brief time.

® The franchisee who bought the property from Wendy
is named in the order.

e Wendy's had nothing to do with the activity that
caused the leaks. (In previous orders in which we have upheld
naming prior owners, they have been involved in the activity
which created the pollution problem. [See Logsdon Petition, op.
cit., Petition of Stinnes-Western, Order No. WQ B6-16, and
Petition of The BOC Group, Order No. WQ 89-13.])

] Wendy'’'s never engaged in any cleanup O° >ther
activity on the site which may have exacerbated the problem.

[ ) While Wendy's had some knowledge of a pollution
problem at the site, the focus at the time -was on a single spill,
not an on-going leak.

e Wendy's purchased the site in 1984 at a time when
leaking underground tanks were just being recognized as a general

problem and before most of the underground tank legislaticn was

enacted.




‘. There aré several responsible parties who are
properly named in the oxder.
e The cleanup is proceeding.

3. Susan Rose

As we indicated above,. the current landowner,
however blameless for the existence of the problem, should be
included as a responsible party in a cleanup order. We have
taken that position many times in the past and have never ruled.
to the contrary. Thus, we_find-that the RWQCB was correct in
naming Susan Rose ip its order. |

The issue of secondary liability remains. This
concept is one which we have discussed in a relative few of our
orders. We first used it, without that label, in our order |
concerning the development of solar power plants in the Southern
California desert. (See Petition of Southern California Edison,
Order No. WQ 86-11.) Later we applied the principle to a mining
operation on federal land. (See Petition of U.S. Department of
Agriculture, Order No. WQ 87-5.) 1In both cases, the Regiénal
Water Board had decided to place the petitioner in a position of
secondary responsibility and we concurred.

We first applied this principle over the wishes of the
Regional Water Board in another 1987 order. (See Petition of
Prudential Insurance Company of America, Order No. WQ 87-6.)
There we found that the unique facts of that case (a long-term
lease wi;h little actual access along with a c¢leanup that was
well under way) justified putting the landowner inAa position
where it would have no obligations under the order unless and
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until the owier parties defaulted on their's. 1In 1989, we again
affirmed a Regional Water Board order which utilized the
secondary liability approach. (See Petition of William R.
gchmidl, Order No. WQ 89-1.) We have also required a 3egional
Water Board to include a previously unnamed party and to give
that person secondary liability status in circumstances similar
to the Prudential petition. (See Petition of Arthur Spitzer,
Order No. WQ B9-8.)

Based on our earlier decisions and the information
in the record, we find it appropriate that Susan Rose be listed
in the cleanup and abatement order as secondarily responsible
party. While she is the current landowner, it is clear that she
neither caused nor permitted the activity which led to the
discharge. The order will be redrafted to reflect that change.

4. Wenwest, Inc.

The situation with regard to Wenwest is a little
bit more complicated. Because Wenwest had nothing to do with the
activity which caused the discharge and is, like Wendy's
International, a former owner of the land, it could be argued
that it does not belong in the order at all. However, we find
that the controlling interest which Wenwest has in the property,
springing as it does from a sale/lease back arrangement with an
absentee landowner, places it in a position of some
responsibility. Wenwest exercises all the normal attributeé of .
day-to-day ownership of the property. We see no reason to treat
Wenwest any differently from Susan Rose. Wenwest should be named

as a secondarily responsible party.

8.




III. CONCLUSION

The cleanup énd abatement order issued‘by the RWQCB
must be modified to remove one party.and_change‘the staﬁus‘bf two
others. The RWQCB properly included_Phillips Petroleum whose
predecessor owned the property and leased it to a service statién
operator during a time when leaks from the underground storage
tanks were clearly taking place. Wendy's International has no
present interest in the property.and never owned it during the
time the tanks were actually leaking. There is no basis to
include Wendy'‘s International in the order. Wenwest the ‘
operator of the restaurant on the site, and Susan Rose, the owner
of the property at present, both belong on the order as
responsible parties. However, because they had nothing to do
with the actual discharge and because the two primarily
responsible parties are capable of and willing to undertake the
cleanup, Wenwest and Ms. Rose should be required to perform the

cleanup only in the event of default by Redding and Phillips.

IV. ORDER
It is hereby ordered that Cleanup and Abatement Order

No. 92-041 be amended to remove Wendy's International, Inc. from

the list of dischargers and to state that Wenwest, Inc. and
/77
17/
/1
/77
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susan Rose are only to be held responsible for the performance of
the listed tasks in the event that Redding and Phillips fail to

fulfill their obligations.

CERTIFICATION

The undersigned, Administrative Assistant to the
Board, does hereby certify that the foregoing is a full, true,
and correct copy of an order duly and regularly adopted at a.
meeting of the State Water Resources Control Board held on
October 22, 1992.

AYE: W. Don Maughan
John Caffrey
Marc Del Piero
James M. Stubchaer

NO: None
ABSENT: Eliseo M. Samaniego

ABSTAIN: None

Marché
ative Assistant to the Board
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STATE OF CALIFURNIA
STATE WATER RESOURCES CONTROL BOARD

In tne itatter of the Petition of

PRUDENTIAL INSURANCE COMPANY OF
AFMERICA

"ORDER NO. wQ 87-6
For Review of Order No. 86-90 of the
Cati1fornia Regional Water Quality
Control Board, San Francisco Bay
Region. Our File No. A-460.

BY IHE BUARD: B I

Un November iy, 1986;“£hé“Cai;fofﬁ{é Réé;én;i”ﬂgge;503;i1£§féozﬁéofG
Boara, San Francisco Bay Kegion (Regional Board)'issued waste dfécha?ée
requirements to Micro Power Systems, Inc., Fairchiid Semiconductor Lorporation,

and Prudential Realty Gr&hp.l

At issue was the cleanup of volatile organic
cnemicals found in the soil and ground water under a site used to manufacture,
test, and assemble semiconauctors. The site, located in tne City of Santa
Cclara, is owned by Prudential dnd leased to Micro Power. Faircnild was the
tenant iimegidately petfore Micro Power. All three businesses were named as
discnargers in tne Regional Board order and were required to perform various
TdsSks dccoraing to a tine schedule.

Un Decemoer 12, 1985, Prudential fileg a timely petition asking that
its duties under the waste discharge requirements be distinguished from those

oT tne otner two dischargers.

1 The name "Prudential Realty Group" appedars in tne Kegional Board order ang
was used in the original petition. . However, a request to correct the name o
Prugential Insurance Company of America was received on January 21, 1987 and
that name nas been used in all matters concerning ine petition since tnat date.

1.



I. BACKGRUUND

Prugentiai leased the site 1o Fairchild Semiconauctor for ten years
beginning in 1975. In march 1982, subsurface investigations getected low
levels of volatile organic compounds in the soii.and ground water beneath the
site. A 1983 study concluded that the -source of the contamination was offfsite
and upgradient. Otner evidence places the source on-site. 1In December 1983,
Prudential and Faircnild cancelied the rema1n1ng portion of the lease but 5
Fairchild agreed 1o cont1nue to be responsible ‘for conducting ‘tne 1nvest1gatmon
on tne sie and to accept full 11ab111ty for any cleanup. Prunent1a1 agreed to
guarantee Faircnild full access to the property $0 that 1t could do what was
necassary To ndndlé the investigation and cleanup.

Tne following February, Prudential leased the property to iMicro Power
{wnicn already heig the |ease on tnhe adjoining parcel) for five years. The
lease places the burden on Micro Power to comply witn all hazardous waste and
otner laws and very speciticaily requires_Micro Power 10 cooperate with
Fatrchild in Faircnild's etfort to clean up the existing problem. So far as we
can determine, tnat cooperative erfort has worked well for tine last toree
yedrs.,

Prugential 1s included in the Regional Board order merely pecause of
its ownership of the property. There is no evidence that Pruocential has ever

contriputed directly to the discharge.

11. CONTENTION AND FINDINGS

1. Contention: The petitioner raises only one issue.  Althougn the

petitioner conceded tnat 1t is proper To name a Jandowner as a discharger in.a




pR—

cieanup and dbatement oraer,2 it arghes tndt it is'an apuse of tne Regional
soard's discretion and beyond its Jurisaiction to require the landowner to meet
tne same deadlines as the otner dischargers in conducting monitoring and
completing investigative reports.

Based on the specific and unigque facts of this casé, we agree with
petitioner's argument that it snould only bear secondary responsibility for the
cleanup. Those facts include: (a) the petitioner did not in any way initiate
or contribute to the actual discharge of waste, (b} the petitioner does not
nave tne legdl right to carry out the é1eanub qn]essﬁﬁts'tenaht fails to do so,

N - : L R i < TR TEBEE Y e I g ,
(c) the lease is for & long term, and (d) the site investigation and cleanup
' BRI A eIt v reny SFEMTII G T he s medlaee

are proﬁeeding we]l;
The Regional Board oraer contains a time schedule for tne submission
of a number of technical reports. The first report was due on Marcn 1, 1987
and tne last is due on April 4, 1989. Remedial measures implementing
recommendations contained in tnose reports are also contemplated in the time
scnecuie.3 Tnere is nothiny improper about mdkxﬁg tne petitioner responsible
for doing anytning in the time scnedule which tne other responsible dischargers
fail to ao. But tne loyical fallacy in the Regional Board order nas been
1dentified by tne petitioner. If iicro Power and Fairchild are to turn in a

report on June 1, 1987, Prudential will not necessarily know until June Z that

£ altnougn the Regional Board order is entitled "waste discharge
requirements", we will treat it as a cleanup end abatement order 1n tnis
giscussion and will modity its designation in our order.

3 We do not address the merits of the Regional Board order. Botn Micro Power
ana Faircnild nave filead petitions with us seeking review of tne order. botn
petitions are currently being nela in abeyance at tne request of tne
petitioners.,
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iney nave non*donénﬁo; By then it will pe too late for the petitioner to
comply wiln the time scnedule. Tnus, in orde. fbr the petitioner to ensuEe,
that it goes not vio}até the order, it-will have to assume that there will be
non-compiiance on tne part of both the other parties and comply 1nuépendent1y.
In view of its somewhat limited access 1o property, it will be very difficu]t
for the petitioner to conduct the on-site tests needed to comply. Indeed, only
if micro Power breaches its lease by failing to cooperate with Fairchild or the
Regional Board may Prudential reenter to make tests.

Tne difficult position intorwhich the pe;jtioner has been placed does
not furtner any legitimate publig‘purposé, Tng“pe}jpioner“js naméd in the

i

order and bears ultimate responsibility. for everything 1n.§t;” A‘hofe-ésféfh1
crafting of the Regional Board order would satisfy all concerned whfle
protecting tnhe public's Epterest in seeing that tne pollution is cleaned up.4
Tne petitioner has asked that three references in tne Regional Board
order to "discnargers" be cnanged to reter only to Micro Power and Fairchild.
une of those references is to the time schedule discussed above. By deleting
tne word "discnargers” and Subsi1tuting the names of the otner two parties, the
petitioner would no longer : responsible for meeting the deadlines in the
oraer. This will be done. However, it snould be clear in tne order that tne
petitioner must immediately step into the shoes of the other dischargers and
fultill the requirements of tne order as soon as it is known that.a deadline

will not be met. Language will be added to the order giving the petitioner

4 Tnis discussion responds to tne petitioner's allegation that the Kegional
Board abused its discretion. We do not address the contention that the order
was in excess of tine Regional Board's jurisdiction. '
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sutficient time from tae date of any non-compliance to carry out the order with

regard T0 Thal Lask.
I11. CONCLUSION

For the reasons aiscussed above, we conclude that the order of the
Kegional Board assigniny exactly the same duties to all three dischargers is,
under tnese limited circumstances, untair. The Regional Board can, without
undue difficulty or expense, set a sligntly different standard of performance
for a landowner where, as here, the tenants are primar}]xfﬁe;pbnsip]e for
complying with the order and tne landlord is restricted By lease” conditions
from overseeing tng work until violations'of the order have occurred. The

order will be moaified Lu reflect tnat distinction.

-

lv. GORDER

IT IS HEREBY ORDERED THA1:

The waste discnarge requirements issued by the Kegional Board in Urder
No. 80-3U are herepy amended as follows:

L. In paragrapns 8.2., L.1, and C.2, tne word "discharger” is deleted
anu wie phrase "“micro Power Systems, Inc. ana Fairchild semiconductor
Lorporation" is inserted in iis place.

2. In paragrapns B.2, C.l, and C.2, tne foliowing sentence 1is
inserted: '

"Within 60 days of tne Executive Ufficer's determination and
actual notice to Prudential lnsurance Company that Micro Power Systems,
Inc. or Faircnild Semiconductor Lorporation nas failed to comply witn this
parayrapit, Pfudentidl fnsurance Lompany of America, as landowner, shall

compiy with this provision,”



3. The Regionalluoard's order is hereby retitied “Cleanup and
, p

Apatement Urder."

CERTIFICATION

Tne undersigned, Adminisirative Assistant to the Board, - -.&5 hereby
certify that the foregoing is a full, true, and correct copy of ar order duly
and regularly adopted at a meeting of the State Water Kesources Control Board
neld on June 18, 1987.

AYE: W.Don Maughan
D.E. Ruiz
D. Walsh =~ Ce , .
E.H. Finster A
E.M. Samaniego. . . N e
. LA - P T f -~ 3 H
NU ¢ None -

ABSENT: None

ABSTAIN: None

Mmarcne

Maureen
wcirative Assistant to the Board

Admin




STATE OF CALIFORNIA
STATE WATEZR RESOURCES CONTROL BOARD

In the Matter of the Petition of

MR. AND MRS. WILLIAM R, SCHMIDL AND
MR. AND MRS. RUSSELL P. SCHMIDL

For Review of Cleanup and Abatement ORDER NO., 89-1
Order No. 88-701 of the California
Regional Water Quality Control
Board, Central Valley Region. Qur
File No. A-532.

L P NP PP N PR L S DL

BY THE BOARD:.

On February 5, 1988, the Ca1ifbrnia Regional Water
Quality Control Board, Central Valley Region (Regional Board)
jssued a Cleanup and Abatement Order (No. 88-701) naming Tom De
Kellis, d.b.a. Bowles Flying Service as the primarily responsible
party and the two Schmidl coupies -- who own the land -- as

secondarily responsible parties. On March 1, 1988, the Schmidls

filed a timely but incompliete petition for review of the Regional

Board Order. The Petition was later suppiemented and thereafter
found to be complete on July 28, 1988.
1. BACKGROUND

De Kellis operates Bowles Flying Service, an aerial
pesticide spraying business in Live Oak. The facility consists
of crop dusters, an airstrip and maintenance buildings that are
located on land owned by Mr. and Mrs. William R. Schmidl and Mr.

and Mrs. Russell P, Schmidl. It has been owned and run by De

Kellis, since 1977, when be bought the business from Thomas R,




-

Bowles. The Schmidls bought the land from Thomas R. Bowles ten

years after transfer of the business to De Kellis, in March 1987.

As part of the crop-dusting operation, before 1987, De
Kellis washed the aircraft exteriors and pesticide tanks on an
asphalt and gravel wash areé on the property. Before 1981, tne
rinse water, which contains pesticide residue, was allowed to
flow from the wash pad through a ditch tributary to Morrison
Slough and on to the Sutter Bypéss; In‘198], De Kellis
constructed an impoundment to contain fhé rinse water. Based onr
analysis of samples from the impoundment, the Regional Board
notified De Kellis by letter of December 3, 1985 that the surface
impoundment is subject to the Toxic Pits Cleanup Act (TPCA).1
The Regional Board's initial determinations showed 25,800 pom
copper in the so0il beneath the impoundment.

On June 4, 1987, De Kellis informed the Regional Board
that he had bulldozed over the impoundment and that while
aircraft exteriors were still being washed at the facility, tanks
were not. Also, a berm had been constructed to direct rinse
water back to the wash area. Further Regional Board sampling and

analysis in September, 1987, revealed the presence of the

1, The Cleanup and Abatement Order addresses pesticides
found in a well at the facility, It does not address the TPCA
issues., The Petition itself challenges only the Cleanup and
Abatement Order and does not razise the TPCA issues. Accordingly,
this Order is limited to issues raise in the Cleanup and
Abatement Order, : -
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pesticides thiobencarb, simazine, molinate, and diurdn in a
commercial-use well on the property. The area nas 2 ‘high water
table and the well may be acting as a conduit for pesticide
movement to deeper groundwater, thus creating or threatening a
condition of nuisance and polliution. Residences within one-
quarter mile of the facility are served by the ground water. In
this regard the Regioha? Board's basin plan pfovides that
"facilities developed for handling pesticide reuse waters shall
not allow percolation to underlying soils or ground waters",
Pesticide handling practices at Bow]es-Fﬁying Service may also
have affected the beneficial uses of Morrison Stough, which
"include irrigation, stock watering, and industrial and domestic
supply. The beneficial uses of the Sutter Bypass include
agricultural supply, recreation, and fish and wildlife habitat.

The Executive Officer issued Cleanup and Abatement

Order No. 88-701 on February 5, 1988 requiring De Kellis to: (1)
provide information regarding its business ownership history; (2)
provide a sampling and analysis work plan; (3) implement the
approved work plan; (4) provide a site mitigation plan; and (5)
implement the approved mitigation plan, Deadlines were imposed
for each required task.

'n addition to the tasks required of De Kellis, the

Regional Board ordered that within 60 days of notice to the

Schmicls that De Kellis has failed to perform under the Order,




the Schmidls shall commence performence of .all tasks. It'is tnis
part of the Order to which the Schmidls object.
IT, - CONTENTIONS AND FINDINGS

Contention: Petitioner's sole contention is that, as

the landowner, it had no involvement with causing the pollution

on the land, and, therefore, should not be held responsible, In

support, Petitioner cites Assembly Bill 924 .and Senate Bill 245,
Finding: The Board has in the past upheld Regional

Board findings of responsibility on the part of landowners. In

Vallco Park, Ltd, Order No. WQ 86-18, the Board pointed out that
“[t]he ultimate responsibility for the condition of the land is
with its owner". The initial responsibility for cleanup is with
the operator, but according to Vallco, it is appropriate to look
to the owner to assure cleanup in the event the operator fails in

its obligations. See also, Stinris-Western Chemical Corp. (19856)

Order No. WQ 86-16; J.N.J. Sales and Services, Inc. {1988) Order.

No. WQ 88-8., Similarly, the Board has found it appropriate to
name landowners as responsible perties -- subject to the
lessee/discharger's primary duty -- to comply with waste

discharge requirements. Southern California Edison Co (1986)

Order No. WQ B6-11; U.S. Forest Service (1987) Order No. WQ 87-5,

Again, in the latter two cases, the Board pointed out that while
the user/discharger bears primary responsibility for compliance
with the Regional Board orders, the landowner must assume
ultimate responsibility., These recent orders are ccasistent with

4




longstanding interpretations as to.who is & discharger under the
Porter-Cologne Water Quaiity Control Act and its predecessors.
26 Ops. Cal. Atty. Gen. 88.

In the instant case, fhe Regional Board's order places
primary cleanup and abatement responsibility on De Kellis's
shoulders and specifically requires the Schmidls to assume the
burden only upon his failure to perform. This is in accord with
the State Board's prior decisions, P |

In this Petition, the Schmidls assert that AB-924 and
SB-245 support its position. 'Assembly'8511 924 was enacted as an
urgency statute on February 18, 1988 (Chapter 12, Statutes of
1988) and made part of the State Hazardous Substance Acc0unt'
provisions knowr as the "State Superfund” statute wnich is
contained in Chapter 6.8 of the Health and Safety Code. It
establishes a presumption under Health and Safety Code Section
25360.2 that the owner of a single-family residence is not iiab]e
under the Superfund law for recovery of expenditures from the
account, Among other things, the amended language provides:

"(b) Notwithstanding any other provision of

this chapter, an owner of property which is

the site of a hazardous substance release is

presumed to have no liability pursuant to

this chapter. The presumption may be rebutted
as provided in subdivision (d)

"(c) An action for recovery of costs or
expenditures incurred from the state account
or the Hazardous Substance Cleanup Fund
pursuant to this chapter in response to a
hazardous substance release shall not be
brought against an owner of property unless

5



the department first certifies that, in the
opinion of the department, one of the -
following applies: _

“{1) The hazardous substance release
occurred after the owner acquired the
property.

"(2) The hazardous substance release
occurred before the owner acquired the
property and at the time of acquisition the
owner knew or had reason to know of the
hazardous substance release.

"{(d) In an action brought against -an owner
of property to recover costs or expenditures
incurred from the state account or the
hazardous Substance Cleanup Fund pursuant 'to
this chapter in response to a hazardous
substance release, the presumption
establisned in subdivision {b) may be
rebutted if it is established by a
preponderance of the evidence that the facts
ypon which the department made the
certification pursuant to paragraph (1) or
paragraph (2) of subdivision (c) are true.

"(e) MNotwithstanding any other provision of

this chapter, this section governs liabiiity

pursuant to this chapter for an owner of

property, as defined in subdivision (a)."

(Health and Safety Code Section 25360.2(b).

Emphasis supplied)

Petitioner fails to state specifically how the AB-924
amendments support its position. By its own terms, the amended
provision is restricted in its application to recoveries from
owners of single-family residences under the Hazardous Substance
Account and the Hazardous Substance Cleanup Fund provisions. AB-
925 does not support Petitioner's position because the site which

is the subject of this petition is not a single-family

. 6




residential property and because the amendment has n0'discernib1er
effect on our interpretation of the Porter-Cologne Act.

Senate 8i11 245 was approved by the Governor on
September 28, 1987, and became effective January 1, 1988.

(Chapter 1302, statutes of 1988.) It also amends portions of the

State Superfund law, and similarly does not appear to have
relevance to the Regional Board's order. -Again, Petitioner has
failed to make specific its argument as to how SB-245 supports
its position. Among other things, the SB-245 amendments provide
that no punitive damages can be imposed hpon the landowner by the
Department of Health Services. In part, the amended section
provides that:

"No punitive damages shall be imposed under

this section against an owner of real

property who did not generate, treat,

transport, store, or dispose of any hazardous

substances on, in, or at the facility located
on that real property . . . ."

1;e?. Health and Safety Code
b).

The SB-245 amendments do not affect the Regional

(Emphasis supp
Section 25359(

Board's determination for two reasons. First, this matter does
not involve punitive damages. Second, the SB-245 amendments are

specifically limited in their application to Health and Safety

Code Section 25359,




I1T. CONCLUSIONS

The Regional Board appropriate]y named the Schmidls as
secondarily responsible parties in the Cleanup and Abatement
Order.

IV. ORDER

The Petition is hereby dismissed.

CERTIFICATION

The undersigned, Administrative Assistant to the Board,
does hereby certify that the foregoing is a full, true, and
correct copy of an order duly and regularly adopted at -a meeting
of the State Water Resources Control Board held on January 19,
1989,

AYE: W. Don Maughan, Darlene E. Ruiz, Eliseo M. Samaniego,
Danny Walsh

N0: None

ABSENT: Edwin H. Finster

ABSTAIN: None

Adminkstrative Assistant
to the Board




PURCHASE AND SALE AGREEMENT

By and Between

EASTSHORE PARTNERS,
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and

AETNA REAL ESTATE ASSOCIATES, L.P.,
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"Headlines" means Gensto, a California corporation, d/b/a

Headlines.
"Holdbacks" shall have the meaning provided in Section 3.02(a)
of this Agreement.

"Improvements'" means buildings, structures and improvements

erected on the Land as more fully described in Section 2.01{c) of this
Agreement.

"Indemnitees" shall have the meaning set forth in Section 14.02
of this Agreement.

"Indemnitors" shall mean the following persons: J. David
Martin, Thomas J. Gram, Walter Kaczmarek, Edmund B. Taylor, Jr., Barry
Culbertson and Merrit Sher.

"Land" means certain real proﬁerty situated in the City of
Emeryville, County of Alameda, and State of California, as more
particularly described in Section 2.01(a) of this Agreement and
Exhibit A attached hereto.

"leased'" means that, with respect to any tenant space in the
Property, such space is subject to a lease agreement executed by the
tandlord and & tenant that is not an Affiliate of Seller or Buyer
(except as described in the attached Schedule 4 or otherwise expressly
approved by Buyer in writing), for occupancy purposes only, in form and
content approved by Buyer. Without limiting the foregoing, none of the
space in the Property shall be considered Leased for purposes hereof
unless (1} the tenant thereof 1s responsible for its pro rata‘share of
all Additional Charges relating to the Property or Buyer has expressly

approved any lease specifying tenant's lack of responsibility therefor,



"porsonal Property" shall have the meaning provided in

Section 2.01(d)} of this Agreement.

“prior Harmful Use" shall have the meaning provided in

Section 14.01(s)(1) of this Agreement.

"Property" means the Land and the Improvements, together with
all of the Appurtenances, the Personal Property, if any, and the
Intangible Property, as more fully described in Section 2.01 of this
Agreement. |

"Real Property" means the Land, the Appurtenances and the
Improvements.

"related documents' shall have the meaning provided in

Section 14,01(a)(ii11) of this Agreement.

"Re~leasing Costs' means any énd all costs incurred by Buyer in
1ts sole discretion for tenant improvements, leasing commissions and
other costs necessary to re-lease tenant space in the Property, together
with any costs incurred by or on behalf of Buyer in its sole discretion
in the event of a Tenant Default in connection with legal or other
proceedings to collect Rent or Additional Charges or fo obtain
possession of the leased premises.

"Rent" means all base or minimum rent and percentage rent, if
any, payable under a lease of space in the Property.

"Rent Roll" means a list of all Leases including for each
tenant, a description of: (i) the premises (including suite numbers),
(11) the rentable square feet leased, (iiil) the name of the tenant,

(1v) the base or minimum rent, (v) amount of deposit and prepaid rent,

if any, (vi) lease commencement date and lease expiration date, and
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(s) Environmental.

(1) The Property and its existing and to the best
knowledge of the warranting parties its prior usas,-e#cept solely for
that certain use prior to ownership by Seller or its Affiliates of the
Property as identified on Schedule 4 attached hereto (the "Prior Harmful
Use"), comply with, and Seller is not in violation of, and has not
violated in connection with the ownership, use, maintenance or operation
of the Property and the conduct of the business related thereto, any
applicable federal, state, county or local statutes, laws, regulations,
rules, ordinances, codes, standards, orders, 1i;enses and permits of any
governmental authorities relating to environmeﬁtal matters, including,
without limitation, the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended (42-U.5.C. Sections
9601 et seq.), the Resources Conservation and Recovery Act of 19?6 (42
U.5.C. Section 690! et seqg.), the Clean Water Act (33 U.S.C.

Section 1251 gg_ggg.),'the Safe Drinking Water Act (14 U.S.C. Sections
1401-1450), the Hazardous Materials Transportation Act (49 U.S.C.
Section 1801 et seq.), the Toxic Substance Control Act (15 U.S.C.
Sections 2601-2629), the California Hazardous Waste Control Law’
(California Water Code Sections 25100-25600), the Porter-Cologne Water
Quality Control Act (California Water Code Section 13000 et seg.), and
the Safe Drinking Water and Toxic Enforcement Act (California Health and
Safety Code Section 25249.5 et seq.) together with any amendments or
extensions thereof and any rules, regulations, standards or guidelines
issued pursuant thereto, and all other applicable environmental

standards or requirements (all the foregoing being hereinafter
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collectively referred to as the "Environmental Laws"), in effect as of
the Closing Date. Any and all contamination of the Property relating to
the Prior Harmful Use has been or is being cleaned up in compliance with
all Environmental Laws as required by governmental authorities with
jurisdiction. No coantamination relating to the Prior Harmful Use that
either (i) 1s in violation of any Environmental Law or (i1) does not
conform to any remedial or clean-up measures required at any time and
from time to time by any governmental agency or authority with
jurisdiction, will remain on, under or about the Property (including,
without limitation, the soll and ground water) or any other property in
the vicinity of the Property (where.thé source of contamination on the
other property 1s attributable to contamination of the Property)
following completion of the activities and services described in the
contract between P.I.E. Nationwide, Inc., and CytoCulture
International/Sybron Chemicals Inc. in Joint Venture, dated March 24,
1988 (the "Clean-up Contract")}. The intent of the foregoing
representation 1s that Seller and the Indemnitors shall indemnify and
hold Buyer harmless from and against any and all loss, cost, damage,
liabillity and expense (including without limitation attorneys' fees and
costs) arising from or in connection with the perforﬁance or faillure of
performance of the Clean-up Contract by either party thereto, or by the
fallure, for any reason, of the Property and any other property in the
vicinity of the Property (where the source of the contamination on the
other property is attributable to contamination of the Property) to be
cleaned up or remediation measures to be completed in relation to the

Prior Harmful Use in accordance with the Clean-up Contract and in
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compliance with all Environmental Laws in effect as of the Closing Date
and the requirements from time to time of any governmental authority

with jurisdiction.

(1i) Without limiting the generality of
Section 14.01(s)(i) above, Seller, 1its agents, employees and independent
contractors, {A) have operated the Property and constructed the Improve-
ments, and have at all times received, handled, used, stored, treated,
transported and disposed of all petroleum products and all other toxic,
dangerous or hazardous chemicals, materials, substances, pollutants and
wastes, and any chemical, material or substanges exposure to which is
prohibited, limlted or regulated by any federal, state, county, regional
or local authority (all the foregoing being hereinafter collectively
referred to as "Hazardous Materials™) in compliance with all Environ-
mental Laws in effect as of the Closing Date and (B) have removed or
caused to be removed from the Property all Hazardous Materials (includ-
ing, without limitation, any and all Hazardous Materials relating to the
Prior Harmful Use, to the extent required by any Environmental Law or
from time to time by any governmental agency or authority with Jjurisdic-
tion), except for small quantities of Hazardous Matefials commonly found
in offices or retail stores (such as white out and copy toner) and
eXcept to the extent of the remaining clean-up activities described on
Schedule 4, which activities will be completed in accordance with the
terms of the Clean-up Contract on or before December 31, 1992, subject
to extension upon Bgyer's wrltten approval, which will not be

unreasonably withheld 1f the clean-up is still continulng pursuant to
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the Clean-up Contract and pursuant to the requirements of any
governmental authority with jurisdiction.

(111) Except as disclosed by the reports listed in
Schedule 4 attached heretc, the Property has not been used during.the
period of ownership of the Property by Seller or its Affiliates or, to
the best knowledge of the warranting partles, at any other time, by any
person as a landfill or a disposal site for Hazardous Materials or for
garbage, waste or refuse of any kind. The parties understand and
acknowledge that the Property consists of landfill and that the original
£f111 may have contalned some traces of Hazardous Materials but to the
best knowledge of the warranting parties there were no Hazardous
Materials in the original fill, it being understood that for purposes of
this sentence only, the warranting parties’' knowledge is 1imitedrto the
environmental reports delivered to Buyer. The warranting parties
represent and warrant that they have no knowledge other than the
environmental reports referred to above with regard to any Hazardous
Materials in the original fiil.

(1v) There are no electrical transformers or other
equipment containing dielectric fluid containing polychlorinated
biphenyls in excess of fifty (50) parts per million located in, on or
under the Property, nor is there any asbestos which is or could become
friable contained in, on or under the Property, provided that the
foregoing representation i1s made to the best knowledgé of the warranting
parties as to any activities that may have occurred other than during
the period of ownership or control of the Property by Seller or its

Affiliates.

65




(v) No Hazardous Materials have been released into the
environment on or near the Property by Seller or 1ts Affillates or, to
the best knowledge of the warranting partles, by any other Person,
except solely those released prior to Seller's ownership of the Property
as the result of the Prior Harmful Use, and there are no locations off
the Property where Hazardous Materials generated by or on the Property
have been treated, stored, deposited or disposed of by Seller or its
Affiliates or, to the best knowledge of the warranting parties, by any
other Perscn except for those Hazardous Materiais.disposed-of at;7-
permitted facilities in compliance with all Egv;ronmental 1aws in
connection with the clean-up of the contamination of the Property
relating to the Prior Harmful Use.

(vi) (A) Except as disclosed in Schedule & attached
hereto, no notices of any violation of any Environmental Laws 1n-effect
as of the Closing Date have been received by Seller or any of the
Indemnitors, (B) as of the date hereof, to the best knowledge of the
warranting parties there are no remedial actions, repairs or
construction required to be done, or any capital expenditures required
to be made, pursuant to any of the Environmental Laws in effect'as of
the Closing Date or otherwise required in order to protect the health or
safety of any of the occupants or users of the Property eXcept pursuant
to the Clean-up Contract, and (C) there are no writs, injunctions,
decrees, orders or judgments outstanding, no lawsuits, claims,
proceedings or investigations pending or threatened affecting the
Property and relating to Hazardous Materials or Environmental Laws in

effect as of the Closing Date, nor to the actual knowledge of the
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warranting parties is there any basis for any.such lawsuit, claim,
proceeding or investigation being 1nstitutéd or.filed other than as
disclosed 1n Schedule 4.

(vii) To the best knowledge of the warranting parties,
there are no federal, state, county or local statutes, laws,
regulations, rules, ordinances or codes, including but not limited to
the Environmental Laws in effect as of the Closing Date, which require
prior notice to or the p?ior consent of-anyzgovernmental'agency'to'the
transaction contemplated by this:Agreémeﬁ?;-gﬁai@o thgmﬁgsg;knpwigdgé §£?j
the warranting parties any disclosure of iﬁfc;mgtign ;éﬁﬁired“by any |
statute, law, regulation, rule, ordinance or code has been made in
accordance with such statute, law, regulation, rule, ordinance or code.

(viii) Prior to the Closiﬁg, Seller shall, at no cost to
Buyer, remove or cause to be removed from the Property, the drums marked
as contalning hazardous substances located on or about the area subject
to the Prior Harmful use. The transportation and disposal of such drums
shall be performed in compliance with all Environmental Laws and the
requirements of any governmental authority.

{ix) Nothing in this Section 14.01(s) shall in any way
1imit or otherwise affect the representations and warranties contained
in any other provislion of this Agreement.

(t) Air Navigation. The location of the Land is not such thaﬁ
the Improvements will have a substantlal adverse effect on air
navigation within the meaning of the regulations of the Federal Aviation

Authority.
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(u) True and Correct Documents. All copies of documents

furnished to Buyer in connection with this transaction are true, correct
and complete coples of the originals.

(v) Full Disclosure. Neither this Agreement nor any other

written communication by or on behalf of Seller with Buyer in connection
with this transaction contains, as of the time made, an untrue statement
of a fact or omits a fact necessary to makerthe statements contained
therein or herein not magerially‘misleading. There is no other ‘fact
which Seller has not disclosed to Buyer in writing_(andiwhich_is _.
identified in Schedule 4 attached hereto) whigh;materially adversely
affects, nor to the best knowledge of the warranting parties will
materially and adversely affect fhe Property or the use or enjoyment or
the value thereof, or the ability of Séller, the Indemnitors, the
Guarantors, The Martin Group or Terranomics Leasing to perform the
transactions contemplated by this Agreement. Nothing in.this

Section 14.01(v) shall—in any way limit the representations and
warrantles contained in other provisions of this Article XIV.

(w) Financial Statements. The audited financial statements

for the Property for the 1988 calendar year which Seller furnisled to
Buyer for inclusion in Buyer's prospectus are in accordance with the
books and records relating to the Property, are complete and correct,
and falrly present the income and expenses of the Property for the year
ended December 31, 1988 in conformity with any applicable rules of the
Securitles and Exchange Commission.

(x} Survival. These representations and warranties 1n this

Section 14.01 shall survive the Closing. The representations and
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warranties set forth in this Section 14.01 shall not be assignable to
any successor in interest to Buyer, except solely a successor by

operation of law.

14,02 Indemnification. Seller and the Indemnitors agree to

indemnify, defend and hold harmless Buyer, 1its partners, directors,
officers, shareholders, representatives, and, subject to

Section 14.01(x) above, its successors and assigns {collectively, the
"Indemnitees") from and égainst any and all liabilities, lpsses,lclaims,
damages, judgments, costs and expenses_(1nc1ud1n§,fwi;yq§t iiﬁi£§ti§n,‘
reasonable attorneys' fees) incurred by ény Igdgmnitees as a result of |
any 1lnaccuracy in any of the representations and warrantles contained in
Sectlon 14.01., The obligations of Seller and the Indemnitors under this
Section 14,02 shall be joint and sevefal obligations (except as set
forth above in Section 14.01) and shall survive the Closing, except as

set forth in Section 14.01(x).

ARTICLE XV

GENERAL PROVISIONS

15.01 Governing Law. Thls Agreement is entered into in the State of
Californla and shall be governed by the laws thereof.

15.02 Amendments. This Agreement may be amended only by an
instrument in writing signed by Buyer and Seller.

15,03 Severabllity. If any term or provision of this Agreement is

for any reason deemed illegal or invalid, such illegality or invalidity

shall not affect the valldity of the remainder of this Agreement, and
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construed to be In Buyer's sole discretion, whether or not the words
"sole discretion", "sole judgment" or words of similar import are used

in connection therewith.

15.15 Use of Billboard. Seller will grant to East Bay and Martin a

nonexclusive easement to use the land underlying the Billboard, pursuant
to the Nonexclusive Easement Agreement for Billboard Use in the form
attached hereto as Exhibit T (the "Billboard Easement Agreement"),

15.16 No Partnershig.' Nothing contained in this Agreement .shall ‘be
construed to create a partnership or joint venfﬁte'betﬁééﬁjthélpgfﬁiééJii,
or thelr successors in Interest. |

15.17 Brokers. Neither Buyer nor Seller has had any contact or
dealings regarding the Property, or any communication in connection with
the subject matter of this transaction, through any licensed rea; estate
broker or other Person who can claim a right to a commission or finder's
fee as a procuring cause of the sale contemplated herein, except for
Pacific Eastern Real Estate Group whose commission, 1f any is due, will
be paid by Seller pursuant to a separate Written agreement between
Selier and such broker. In the event that any other broker or finder
perfects a claim for a commission or finder's fee based on any such
contact, dealings, or communications, the party through whom the broker
or finder makes his claim shall be responsible for sald commission or
fee and all costs and expenses {including but not limited to reasonable
attorneys' fees) incurred by the other party in defending against the
same. The provisians of this Section éhall survive the Closing.

15.18 Representation and Warranty by Buver. Buyer hereby represents

and warrants to Seller as follows: Buyer is a limited partmnership duly
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organized and validly existing under the laws of Delaware and is in good
standing under the laws of the State of Californiaj this.Agreement and
all documents executed by Buyer which are to be delivered to Seller at
the Closing are and at the time of Closing will be duly authorized,
executed and delivered by Buyer, and are or at the Closing will be
legal, valid and binding obligations of Buyer, and do not and at the
time of Closing will not violate any provisions of any agreement or
judicial order to which ﬁuyer is a party or to which it is subject.

15.19 Agreement by Seller Not to Compete. Twithqut.firstSDbtaining

Buyer's prior written consent, neither Seller;npr any of its Constituent
General Partners or Affiliates shall for a period of fifteen (15) yvears
after the Closing become engaged or have any interest in any
"promotional” or "power" retail center, including any development
thereof, located within four (4) miles of the Property, which center
includes or would include as a tenant thereof (i) any then current
tenant of the Property, (11) any Person who had been a tenant of the
Property within two (2) years of the date such Person became a tenant of
the other center, or (iil) any Person with whom Buyer or any of its
agents are actively negotiating to lease space in the Property at the
time Seller or 1ts Constituent General Partners or Affiliates become
engaged in or acquire any interest in such center.

15.20 Attorneys' Fees. If any dispute arises under this Agreement,

the prevailing party shall be entitled to recover court costs lncurred
and reasonable attorneys' fees from the nonprevailing party or parties.

15.2]1 Indemnification. Seller and the Indemnitors hereby, jointly

and severally, agree to indemnify and hold Buyer harmless from and
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against contractual obligations and any and all liability or loss,
including reasonable attorneys' fees and costs, arising out of or in
connection with the Property before the Closing Date. The foregoing
indemnity shall survive the Closing.

15.22 Repalr Work. Seller agrees to complete the repair work
described in the attached Schedule 5 (the "Repair Work") or cause the
same to be compléted, in a good and workmanlike manner and in compliance
with all applicable laws and regulations, as soon as possible after the
Closing and in no event later than February 28, 1990. Sellér'shall, at
its expense, obtain and comply with any and all_Permits and approvals
required by any governmental authority and any tenants in connection
with the Repalr Work. Buyer shall withhold the sum speclfied on the
attached Schedule 5 (the "Repair Work Holdback') with respect to the
Repair Work. Upon the satisfaction of the following conditions, in
addition to any other conditions contained in this Section, Buyer shall
pay the Repair Work Holdback to Seller: (1) the completed Repair Work
must be approved by Buyer and its engineers; (11) there must be no stop
notices or lien or other claims for payment in connection with the
Repair Work that would require Buyer to withhold any payment te Seller
under applicable law; (iii) Seller must have delivered to Buyer full
lien releases from all persons or entities that may have a claim to a
mechanics' lien arising out of or in any way connected with the Repair
Work; and (iv) Seller shall have assigned to Buyer any and all
warranties or guaranties Seller shall have recelved in conne;tion-with
the Repair Work pursuant to a written assignment reasonably acceptable

to Buyer and Seller. Seller shall cause sald conditions to be satisfied
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States reglstered or certified mail, postage prepaid, (ii) hand
delivery, receipt requested, (iii) an acceptable overnight delivery
company (Federal Express, Emery Worldwide, Purolator Courier, DHL
Worldwide Express, Airborne Express, United Parcel Service, and Express
Mail (United States Postal Service) being deemed acceptable) or

(iv) facsimile transmission promptly followed by a copy sent by first
class mail, to the respective addreéies set forth below:

Buyer: ¢/o Etna Realty Investors, Inc.
242 Trumbull Street
Hartford, -Connecticut 06156
Attentiont Equities Management
Fax: (203) 275-2654
Confirmation: (203) 275-2358

with coples to!

Etna Life Insurance Company

Law Department

City Place - YFFI

185 Asylum Street

Hartford, Connecticut 06156
Attention: Thomas G. Dudeck, Counsel
Fax: g203) 275-3536

Confirmation: (203) 275-3439

and

Etna Realty Investors, Inc.
1740 Technology Drive, Suite 600
San Jjose, California 95110
Attention®: William M. Harris,

Re: Powell Street Plaza
Fax: (408) 437-5494
Confirmation: (408) 437-5451

and

Morrison & Foerster

345 California Street

San Francisco, California 94104
Attention: Caryl B. Welborn
Fax: (415) 677-6182
Confirmation: (415} 677-7147
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Seller c¢/o The Martin Group
6475 Christle Avenue, Suite 500
Emeryville, California 94608
Attention: J. David Martin
Fax! (415) 652-1967
Confirmatlon: {415) 652-5852

with a copy to:

East Bay Park Company

c¢/o The Martin Group

6475 Christie Avenue, Suite 500

Emeryville, California 94608

Attentiont Thomas J. Gram

Fax: (415} 652-1967

Confirmation: (415} 652-5852

and a copy to!

Emeryville Terranomics Associates

455 Northpolint

San Francisco, California 94133

Attention! Barry Culbertson

Fax: (415) 474-6100

Confirmation: (415) 771-1115

16,02 Effective Date. All notices sent by overnight courier shall be

effectlve on the date the courler service certifies delivery. Facsinmile
notices shall be effective on the date of transmission. Notices sent by
mail shall be effective three (3) business days after they have been
deposited ln the United States mail as required above. Notlices sent by
persdnal delivery shall be effective on the date the messenger certifles

delivery.
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February 5, 1990

Tom Barreira

Aetna Property Services

1740 Technology Drive Suite 600
San Jose, CA 95110

Dear Tom,

Enclosed is the P.I.E."Clean up Contract".

Sincerely,

Patt Sullivan
Property Manager
Powell Street Plaza

cce: Tom Gram - With enclosures

cc: Caryl Welborn - With enclosures
Morrison & Foerster
345 California Street
San Francisco, CA 94104

6475 Christie Avenue, Suite 500, Emeryville, California 94608 {(415) 652-5852 FAX (415) 652-1967




B I—-YMY ER /\  February 1, 1990
ENGINEERS, INC. BE -  BEI Job No. 8648
Mr. Tom Gram ‘ I
EASTSHORE PARTNERS

6475 Christe Avenue
Emeryville, CA 94608

SUBJECT: SITE REMEDIATION -RECE_‘NED
POWELL STREET PLAZA S - 1390
5500 EASTSHORE HIGHWAY FEB -
EMERYVILLE, CALIFORNIA | : THE MARTIN €O.

Dear Tom:

As you have requested, please find enclosed a copy of the expired
contract between P.I.E. Nationwide and .CytoCulture
International/Sybron Chemicals, Inc., a joint venture. As indicated
by P.I.E., BEI is currently negotiating an extension to this
contract. : _

If you have questions, please call.
Cordially,
BLYMYER ENGINEERS, INC.

e AN

James C. Falbo
Manager, Environmental Planning
& Assessment

JCF/ds

Attachment

.'! i“

cc: Mr. John Ster

(415) 521-3773 » 1829 Clement Avenue, Alameda, California 94501-1395 ¢ FAX (415) 865-2594
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THE AMERICAN INSTITUTE OF ARCHITECTS

AIA Document ATl 7

Abbreviated Form of Agreement Between

Owner and Contractor

for CONSTRUCTION PROJECTS OF LIMITED SCOPE where
the Basis of Payment is the COST OF THE WORK PLUS A FEE

1979 EDITION

THIS COCUMENT HAS IMPORTANT LECAL TONSEQUEINCES: CONSULTATION WITH
AN ATTORNEY IS ENCOURAGED WITH RESPECT TQ TS COMPLETION OR MODIFICATION

This document includes abbreviated General Conditions and should act be used with cther Ceneral Cenditions.
1t has Leen approved and endorsad by The Associated Gereral Contractors of America.

AGREEMENT
made as of the i day of  “leren in the vear of Nineteen
Hondred and  Eighcy-Zight

PIE NATIONW1DE

2050 Kings Road

Jacksonville, FL. 32203
o)

BETWEEN the Owner:

and the Contractor: CytoCulture Internatiomal/Sybron Chemicals Inc.

In Jointc Venture

the Project: Emeryville., Californiz
In Situ Site Remediacion of
Soil & Groundwater

BLYMYER & SONS ENGINEERS, INC.
1829 Clemenc Avenus
Alameda, CA. %4501

The Owner and the Contractor agree as set forth below.

the Architect:

Portions oi this document are derived trom AIA Document A107, Abbreviated Ownwr-Contractor Agregment, cooyright
T 1978 and earlier vears, and AlA Document A1, Cost-Plus Ownet-Contractar Agreement. copvright '© 1978 ang eariier
years by The American institute of Arch.tects, New material heretn copyright © 1979 by Yhe American Instituie of Arcbitedts,
Reproduction of the matenal herein ar substantial ouotatian of 115 provisions without written permissiun of Al iolares the
copyright laws of the United States and will be subject (= ingal provecution.

AlA DOCUMENT A11? + ABRREVIATED COST-PLUS OWNER-CONTRACTOR AGREEME™T « MARCH 1979 ZDNTIGN o Ala®
) 1979 = THE AMERICAN INSTITUTE OF ARCHITECTS. 1735 NEW YGRK AVENUE, N.W. WASHINCTON. D.C. 20006 A117-197% 1
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2.1

31

4.1
4.2
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ARTICLE 1
THE WORK

The Contractor shall perform ail the Work required by F ¥ EFRAL Dot fritehier et X Exhibit "A".

{Hure insert the caption descriptive of the Work as used on ather Contract Documents.}
Request for Proposals dated 7/8/87; Exhibit "B" ILtemized
Schedule of Payments and Description of Tasks., Exhibit "C"

CytoCulture Systems' Proposal dated 7/29/87 (revised 10/1/87).
£xhibit "G" CytoCulture letter dated 2/16/8B.

ARTICLE 2 .
THE CONTRACTOR’S DUTIES AND STATUS
The Contractor accepts the relationship of trust and confidence estabiished between the Owner and the
Contractor by this Agreement. The Contractor covenants with the Owner to fumish the Contractor’s best skl
and judgment and to cooperate with the Architect in furthering the interests of the Owner. The Contracror
agrees to furnish efficient business administration and superintendence and to use the Contractor's best efferts
to furnish at all times an adequate supply of workers and materials, and to perform the Work in tha best wav
and in the most expeditious and economical manner consistent with the interests of the Owner.

ARTICLE 3 :
TIME OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

The Work to be pedormed under this Contract shail be commenced 9/18/87
and, subject to authorized adiustments, Substantial Completion shall be achieved not later than 4 /8753

{Here nsert any special orovisions for tiquidated damages relating to failure to comnlete on time.)

substantial Completion is defined in Exhibit “G", CytoCulturs
letter dated 2,/16/88.

ARTICLE 4
COST OF THE WORK AND GUARANTEED MAXIMUM COST

The QOwner agrees to reimburse the Contractor for the Cost of the Work as defined in Article 6. Such reim-
bursement shail be in addition to the Contractor's Fee stipulated in Articte 5. '

The Contractor shall be reimbursed for Changes in the Work on the basis of the Cost of the Work as defined in
Article 6.

The maximum cost to the Owner. including the Cost of the Work and the Contractor's Fee, is guaranieed not
10 exceed the sum of 1TWQO HUNDRED & FIFTY EIGHT THOUSAND dollars
¢ 258,000.00); such Guaranteed Maximum Cost shall be increased or decreased for Changes in the

Work as provided in Article 5 and Article 6.
[Here incert any provision for distributlon of any savings. Delete Paragraph 4 3 it there is no Guarsnteed Maximum Cost.}

AIA DOCUMENT AT17 + ABBREVIATED COST-PLUS OWNER-CONTRACTOR AGREEMENT » MARCH 1979 EDITION ¢ AIA®
1978 o THE AMERICAN INSTITUTE OF ARCHITECTS, 1735 NEW YORK AVENUE, N.W., WASHINGTON, D.C. 20006 A117-1979 2




5.1

5.3

6.1

6.1.1

6.1.2

6.1.3

6.1.4

6.1.5

6.1.6

6.1.7

6.1.8

6.1.9

ARTICLE 5
CONTRACTOR'S FEE

In consideration of the periormance of the Contract. the Owner agrees to pay the Contractor in current funds
as compensation for the Contractor's services, a Contractor's Fee TsTollows: 1n accordance with

Exhibic "B".

For Changes in the Work, the Contractor’s fee shail be adjusted as follows:
In accordance with wristen Change Order to comtracc.

wsia i th

Ui i tive absence of specific provisions herein, i whall he adjusted bv negotiston on the hasis of the fae
cstablished for the unmnal Work,
The Contractor shall be paid ONE HUNDRED . percent ¢ 100% of

the proportional amount of the Contractor’s Fee with each progress payment, and the balance of the Contrac-
tor's Fee shall be paid at the time of final payment. '

ARTICLE 6
COSTS TO BE REIMBURSED

The term Cost of the Work shall include costs set forth below incurred in the proper periormance o! the “Work
and paid bv the Contractor.

Wager prid for kborr the dirett empioy-ot the-Contractor mthe perfurmance of-the Work™ mcicchme vred-
fa te~ pnem plovment cOMPERsaLon, social-sacusity Aand-other benefits.=

Cost of all materials. supplies and equipment incorporated in the Work. including costs of transportation
thereos. All discounts for cash or prompt payment shail accrue to the Contractor.

pavments made by the Contractor to Subcontractors for Work performed pursuant to subcontracts under this
Agreement,

Cost of all matenials, supplies. equipment, temporary facilities and hand tools nct owned by the workers,
which are consumed tn the periormance of the Work,

Reasonable rental costs of all necessary machinery and equipment, exclusive of hand tools, used at the site
of the Work, whether rented from the Contractor or others.

Cost.of premiums=ier—aH -bonds-and insuranee; permit fees. and sales, use or similar taxes related to the Work.

Losses and expenses, not compensated by insurance or otherwise, sustained by the Contracior in connection
with the Work, provided thev have resulted from causes other than the fauit or neglect of the Contractor.

Cost of removal of all debris.

Costs incurred due to an émergenéy affecting the safety of persons and property.
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6.1.10 Other costs incurred in the performance of the Work if and to the extent approved in advance in writing by

the Owner.
{Here insert modifications or limitations to any of the above Subparagraphs.)

ARTICLE 7
COSTS NOT TO BE REIMBURSED

7.1 The term Cost of the Work shall not include any of the items set forth below.

21.1 Salaries or other compensation of the Contractor's personnel at the Contractor's offices other than a fieid
office.

-

7.1.2 Expenses of the Contractor's offices other than a field office.
7.3.3  Any pant of the Contractor's capital espenses. including interest on the Contractor's capital.

7.1.4 Costs due to the negiigence of the Contractor, any Subcontractor, anyone directly or indirectly employed by
any of them, or for whose acts any of them may be liable, including, but not limited to, the correction of
defective or nonconforming Work, disposal of materials and equipment wrongly supplied, or making good
any damage 1o property.

7.1.5 Overhead. general expense, and the cost of any item not specifically or reasonably inferable as included in
the items described in Article 6.

21.6 Costs in excess of the Guaranteed Maximum Cost, if any, set forth in Article 4 and adjusted as provided
therein.

ARTICLE 8
ACCOUNTING RECORDS

8.1 The Contractor shall check all materials, equipment and labor entering into the Work and shali keep such iull
and detarled accounts as mav be necessary for proper financial management under this Agreement. The Owner
shall be afforded access to all the Contractor's records relating to this Contract.

ARTICLE 9
PAYMENTS TO THE CONTRACTOR

9.1 Based on Applications for Payment submitted to the Architect by the Contractor, and on the ‘Architect’s
recommendations, the Owner shall make progress pavments to the Contractor as follows: MONTHLY ,
for the cost of services which have been performed as defined in Exhibit "B".
Payment for services rendered is due in 30 days from receipt of invoice by P.I.E.
92 LIRS (AP ISR LhePHSCSANE DRENISRRall bhk FETU trokh PARETRINRNPR STt ECS
the rate entered below. or in the absence thereof, at the legal rate prevailing at the place of the Project.
tHere 1nsart any rate of interest agreed upon )

12 FERCENT PER ANNUM

fUsury laws and requirements under the Federal Truth in Lending Act. similar state and local consumer credit laws and other regulations at the
Owner's and Contracior's principal places of business, the location of the Proiect and sisewhete may aflect the validity of this provision. Specific
legal advice should be obtained with respect 1o deletion, modificition. or other requirements such as wrilten disclosures or waivers.}
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9.3  final payment, constituting the entire unpaid balance of the Cost of the Work and of the Contractor's Fee,
shall be paid bv the Owner to the Contractor : 30 davs aiter Substantiai
Completion of the Work unless otherwise stipulated in the Certificate of Substantiai Compietion, proviced the
vork has been compieted, the Contract fully periormed, and iinal payment has been recummended by the

Architect.

9.4 'ithe Owner terminates the Contract as provided in the Contract Documents, the Owner shall reimburse the
Contractor for any unpaid Cost of the Work due the Contractor under Articie 4, plus 1) the unpaid balance
of the Fee computed upon the Cost of the Work to the date of termination at the rate of the percentage spe-
aiied in Article 5. or (2) if the Contractor’s Fee is stated as a fixed sum, such an amount as will increasa the
pavments on account of the Contractor’s Fee to a sum which bears the same ratio to the said fixed sum as the
Cust of the Wark at the ime of termunation bears 1o the adjusted Guaranteed Maxamum Cost. i anv, other-
wise 10 a reasonable estimated Cost of the Work when completed. The Owner shall also pav to the Contractos
farr compensation. either bv purchase or rantal at-the election of the Owner, for any equipment retained. In
case of such termination of the Contract, the Owner shall turther assume and become hiabie for obligations,
commitments and unsettied claims that the Contractor has previously undertaken or incurred in good faith in
connection with said Work. The Contractor shall, as a condition oi receiving the pavments referred to in this
Articte 9, execute and deliver all such papers and take ali such steps. including the legal assignment of the
Contractor's contractual rights, as may be required for the purpose of fully vesting in the Owner the rights
and heneiits of the Contractor under such obligations or commilments. ‘

ARTICLE 10 = .
OTHER CONDITIONS AND PROVISIONS -

104 Terms used in this Agreement which are defined in the Contract Documents shall have the meanings desig-
nated in those Contract Documents.

10.2 The Contract Documents, which constitute the entire agreement between the Owner and the Contractor, are
tisted in Article 11 and, except for Modifications issued after execution of this Agreement, are enumerated as

follows:
iList beiow the Agreement. the Conditions of the Contract [Ceneral, Supplemenarv. and other Conditions]. the Drawings, the Specifications,
iz 4w Adrenga and accepied aitersates showing page or sheet nu=rers n 30 cises g dates wnere apoiicable

Txnibir A" - Blymyer & Sons' Request for Proposals letter datec
7/8/87

Exhibit "B" - CytoCulture/Sybron Itemized Schedule of Payments (with
partial task description) dated 10/6/87

txhibit "C" - CytoCulture/Sybron Proposal dated 7/29/87 (revised

10/1/87).

Exhibit "D" - Alton Geoscience Time & Materials Schedule dated
5/1/87. '

Exhibit "E' - CytoCulture/Sybron Proposal Work Schedule

Exhibit "F' - Alton Geoscience Work Description & Costs dated
9/25/87 '

Zxnibit “G" - CytoCulture letter to Blymyer & Sons Zngineers

dated 2/16/88.
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GENERAL CONDITIONS

ARTICLE 11
CONTRACT DOCUMENTS

11.1 The Contract Documents consist of this Agreement
with General Conditions. Supplementary and other Con-
ditons. the Drawings, the Specifications, accepted alter-
nstes, all Addenda wsued prior to the execution of this
Agreement, and all Modifications issued by the Architect
siier oxecution of the Contract such as Change Otrders,
wrilten nterpretations and  written orders for minor
changes in the Work. The intent ot the Contract Docu-
ments 15 to include all items necessary for the proper
evecution and completion of the Work. The Contract
Docurments are complementary, and what is required by
snav one shall be as binding as if required by all. Waork not
co.ered in the Contract Documents will not be required
\~iess it is conustent tharewith and reasonably inferable
thereitom as being necessary to produce the intended
rasults. 7

11.2  Nothing contained in the Contract Documents shall
create anv contractual relationship between the Owner or
the Architect and any Subcontractor or Sub-subcontrac-
tor.

11.3 txecution ci the Contract by the Contractor-is a
-epresentation that the Contractor has visited the site and
s tamihar with the local conditions under which the
v oork 1 to be performed. :

114 The \Work cimprises the completed construction
required by the Contract Documents and includes ail la-
bar necessary to praduce such canstruction, and all mate-
nale and equipment incorporated or to be incorporated
nsuch construchion.

ARTICLE 12
ARCHITECT

12.1 The Architect will provide administration of the
Contract and will be the Owner's representative during
construcuon and until final payment is due.

12.2 The Architect shall at all times have access to the
\tork wherever it is in preparation and progress.

12.3 The Architect will visit the site at intervals appro-
priate to the stage of construction to become generally
rarmiliar with the progress and quality of the Work and to
determine in general if the Work is proceeding in accord-
ance with the Contract Documents. However, the Archi-
tect will not be required to. make exhaustive or con-
unuous on-site inspections to check the quality or quan-
utv of the Work. On the basis of the Architect's on-site
observations as an architect, the Architect will keep the
Owner informed of the progress of the Work, and will
erdeavor lo guard the Owner against defects and defi-
ciencies 1n the Work of the Contractor. The Architect will
not have control or charge of and will not be responsible
for construction means, methods, techniques, sequences
or procedures, or for safety precautions and programs in
connection with the Work, and will not be responsible

for the Contractor's failure to carry out the Work in ac-
cordance with the Contract Documents, :

12.4 8ascd on the Architect's observations and an evaiu-
ation of the Contractor's Applications for Payment, the
Architect -will make recommendations as to payment
owed the Contractor, :

125 The Architect will be the interpreter of the require-
ments of the Contract Documents, The Architect will
make decisions on all clasims, disputes or other matters in
question between the Contractor and the Owner, but will
not be liable for the resuits of any interpretation or deci-
sion rendered in good faith, The Architect's decisions in
matters relating to actistic effect will be fir.al if consistent
with the intent of the Contract Documents. Alt other de-
csions of the Architect, except those which have been
waived by making or acceptance of final payment, shall

" be subject to arbitration upon the wrntten demand of

either party. :

12.6 The Architect will have authority to reject Work
which does not conform to the Contract Documents.
12.7 The Architect will review and approve or take nther
appropriate action upon the Contractor's submittals such
as Shop Drawings, Product Data and Samples, but anly
for conformance with the design concept of the Work
and with the information given in the Contract Docu-
ments. ,

ARTICLE 13
OWNER

13.1 The Owner shall furnish all surveys and a legal de-
scription of the site.

132 Except as provided in Paragraph 14.5, the Owner
shall secure and pay for necessary approvals, easements,
assessments and charges required for the construction,
use or occupancy of permanent structures of permanent
changes in existing facilities.

13.3 The Owner shall forward all instructions to the
Contractor through the Architect.

13.4 If the Contractor fails to correct defective Work of
persistently fails to carry out the Work in accordance with
the Contract Documents, the Owner, by a written order,
may orcer the Contractor to stop the Work, or any por-
tion thereof, until the cause for such order has been
eliminated: however, this right of the Owner to stop the
Work shail not give rise to any duty on the past of the
Owner to exercise this right for the benefit of the Con-
tractor or any other person or entity.

ARTICLE 14
CONTRACTOR

141 The Contractor shall supervise and direct the Work,
using the Contractor's best skill and attention, and the
Contractor shall be solely responsibie for all construction
means, methods, techniques, sequences and procedures
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and for coordinating ail portions of the Work undtﬁ‘t’h-
Contract,

143 Unless otherwise specifically provided in the Con-
tract Documents, the Contractor shall provide and pay
for ail labor, materials, equipment, tools, constructien
equipment and machinery, water, heat, utilities, transpor-
tation, and other facllities and sarvices necessary for the
proper exacution and completion of the Work, whether
temporary or permanant and whether or not incorporated
or to be incorporated In the Work.

143 The Contractor shall at all times enfores strict dis-

cipline and good order among the Contractor's em- -

ployees and shall not employ en the Work any unfit per-
son or anyona not skilled in the task assigned to them,

144 The Contractor warrants to the Owner and the A
chitect that all materials and equipment incorporated in
the Work will be new unless otherwise spacified, and
that all Work will be of good quality, free from faults
and defects and in conformanca with the Contract Docus
ments. All Work not conforming to these requirements
may be considered defective, :

143 Unless otherwise provided in the Contract Docu-
ments, the Contractor shall pay all sales, consumer, use,
and other similar taxes which are legally in force at the
time bids are received, and shall sacure and pay for the
building permit and for all other permits and govemn-
mental fees, licenses and inspections necessary for the
proper execution and compietion gf the Work,

146 The Contractor shall give all noticas and comply
with all laws, ordinances, rules, regulations, and lawiul
orders of any public authority beanng on the perfarm-
ance of the Work, and shall promptly notify the Architect
If ge Drawings and Specifications are at variance there-
witn.

147 The Contractor shall be responsible to the Owner
for the acts and omissions of the Contractor's employees,
Subeontractors and their 2gents and employees, and other
persans performing any of the Work under a contract
with the Contractor,

143 The Contractor shall review, approve ard submit
all Shop Drawings, Product Data and Sampias required by
the Contract Documents. The Work shail be in accord-
ance with approved submittals.

14,9 The Contractar at al! times shall keep the premises
free from accumulation of waste materiais or rubbish
caused by the Cantractor's operations. At the completion
of the Work the Contractor shall remove all such waste
materials and rubbish from and about the Project as well
as the Contractors tools, construction equipment, ma.
chinery and surplus matedials.

1410 The Contractor shall pay ali royaities and license
fees; shall defend ait suits or claims for Infringement of
any patent rights and shall save the G wner harmiess from
less on account thersof.

1411 To the fullest extent parmitted by law, the Con-
tractor shail indemnify and hold harmiess the Cwner and
the Architect and their agents and employees from and

| /’f-f/ISy/““’" f‘?"f"“

e - -
4{-2‘(“’ . }
"against all claims, damages, losses and expenses, Includ-

ing but not limited to attomeys’ fees arising out of or
resuiting from the performance of the Work, provided
that any such claim, damage, ioss or expense (1) is at-
tributable to bodily injury, sickness, dissase or death, or
to injury to or destruction of tangible property (other
‘than the Work itsell) including the loss of use resulting
therafrom, and (2) Is caused in whole or in part by any
negligent act or omission of the Contractor, any Subzon-
tractor, anyona directly or indicectly employed by any of
them ot anyone for whose acts any of them may be
liable, regardiess of whether or not it is caused In part by
a party indemnified hereunder. Such obligation shall not
be construed to negate, abridge, or otherwise rediice any
ather right or obligation of indemnity which would oth-
erwise exist as t0 any party or person described in this
Paragraph 14.11, In any and all claims against the Owner
or the Architect or any of their agents or employees by
any employee of the Contractor, any Subcontractar, any-
one directly ar indirectly employed by any of them or
anyone for whose acts any of them may be liable, the
indemnification obligation under this Paragraph 14.11
shall not be limited in any way by any limitation on the

 amount of type of damages, compensation or benefits
payable by or for the Contractor or any Subcontractor
under Workers' or Workmen's Compensation Acts, dis-
ability benefit acts or other amployee benefit acts, Tha
obligations of the Contractor under this Paragraph 14.11
shall not extend to0 the liability of the Architect, the Archi-
tect's agents or employees, arising out of (1) the prepara-
tion or approval of maps, drawings, opinlons, reports,
surveys, change orders, designs or specifications, or (2)
the giving of or the failure to give directions or instruc-
tions by the Architect, the Architect’s agents or employees
provided such giving or failure to give is the primary
cause of the injury or damags,

ARTICLE 18
SUBCONTRACTS

18.1 A Subcontractor is a person or entity who has a
direct contract with the Contractor to perform any of the
Work at the site.

15.2 Unless otherwise required by the Contract Docu-
ments or in the Bidding Documents, the Contractor, as
soon as practicable after the award of the Contract, shall
furnish to the Architect in writing the names of Subcon-
tractors for each of the pringipal portions of the Work.
The Contractor shall not employ any Subcontractor to
whom the Architect or the Owner may have a reasonable
objection. The Contractor shall not be required to con-
tract with anyone to whom the Contractor has 2 reason-
able objection. Contracts between the Contractor and
the Subcontractors shall {1} require each Subcontra:tor,
to the extent of the Work to be performeu by the Sub-
contractor, to be bound to the Contractor by the terms of
the Contract Documants, and to assume toward the Con-
tracter all the obligations and responsibilities which the
Centractor, by these Documents, assumes toward the
Owner and the Architect, and (2) allow to the Subcon.
tractor the banefit of all rights, remedies and redress
afforded to the Contractor by these Contract Documents.

7 ANZ-1979
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ARTICLE 16

WORK BY OWNER OR BY
SEPARATE CONTRACTORS -

16.1 The Owner reserves the right to perform work re-
lated to the Project with the Owner's own forces, and to
award separate contracts in connection with other por-
tions of the Project or other work on the site under these
or similar Conditions of the Contract. If the Contractor
claims that delay or additional cost is involved because

of such action by the Owner, the Contractor shail make

such claim as provided elsewhere in the Contract Docu-
ments,

16.2 The Contractor shall afford the Owner and separate
contractors reasonable opportunity for the introduction
and storage of their materials and equipment and the
execution of their work, and shall connect and coordinate
the Contractor's Work under this Contract with theirs as
required by the Contract Documents. )

16.3 Any costs caused by defective or ill-timed work
shall be borne by the party responsible therefor.

ARTICLE 17
MISCELLANEOUS PROVISIONS

17.1 The Contract shall be governed by the law of the
place where the Project is located. :

172 All claims or disputes between the Contractor and
the Owner arising cut of, or relating to, the Contract

Documents or the breach thereof shall be decided by

arbitration in accordance with the Construction Industry
Arbitration Rules of the American Arbitration Association
then obtaining uniess the parties mutuaily agree other-
wise. Notice of the demand for arbitration shall be filed
in writing with the other party to the Owner-Contractor
Agreement and with the American Arbitration Associa-
ticn and shall be made within a reasonable time after the
dispute has arisen. The award rendered by the arbitrators
shall be final, and judgment may be entered upon it in
accordance with applicable law in any court having juris-
diction thereof, Except by written consent of the person
or entity sought to be joined, no arbitration arising out
of or refating to the Contract Documents shall include,
by consolidation, joinder or in any other manner, any
person or entity not a party to the Agreement under
which such arbitration arises, unless it is shown at the
time the demand for arbitration is filed that (1) such per-
son or entity is substantially involved in 2 common ques-
tion of fact or law, (2) the presence of such person or en-
tity is required if complete relief is to be accorded in the
atbitration, {3) the interest or responsibility of such per-
son or entity in the matter is not insubstantial, and (4)
such person or entity is not the Architect or any of the
Architect's employees or consultants. The agreement
herein among the parties to the Agreement and any other
written agreement to arbitrate referred to herein shall be
iv.peciﬂcally enforceable under the prevailing arbitration
aw.

ARTICLE 18
TIME

18.1 All time limits stated in the Contract Documents
are of the essence of the Contract. The Contractor shall

expedite the Work and achieve Substantial Completion
within the Contract Time,

182 The Date of Substantial Completion of the Work is
the Date certified by the Architect when construction is
sufficiently complete so that the Owner can occupy or
utilize the Work for the use for which it is intended.
18.3 If the Contractor is delayed at any time in the

" progress of the Work by changes ordered in the Work,

by labor disputes, fire, unusual delay in transportation, -

- adverse weather conditions not reasonably anticipatable,

unavoidabie casualties, or any causes beyond the Con-
tractor's control, or by any other cause which the Archi-
tect determines may justify the delay, then the Contract
Time shall be extended by Change Order for such rea-
sonable time as the Architect may determine.

: ARTICLE 19
PAYMENTS AND COMPLETION

19,1 Payments shall be made as provided in Article 9 of
the Agreement. :

19.2 Payments may be withheld on account of (1) defec-
tive Work not remedied, (2! claims filed, (3) failure of the

‘Contractor to make payments properly to Subcontractors

or for labor, materials or equipment, (4) damage to the
Owner or another contractor, or {5) persistent failure to
carry out the Work in accordance with the Contract
Documents,

193 When the Architect agrees that the Work is sub-
stantially complete, the Architect will issue a Certificate
of Substantial Compietion,

19.4 Final payment shall not be due until the Contractor
has delivered to the Owner a compiete release of all liens
arising out of this Contract or receipts in full covering
all labor, materials and equipment for which a lien could
be filed, or a bond satisfactory to the Owner indemnify-
ing the Owner against any lien. If any lien remains unsat-
isfied after all payments are made, the Contractor shall
refund to the Owner all monies the latter may be com-
pelled to pay in discharging such lien, including all costs
and reasonable attomeys’ fees. )
19.5 The making of final payment shall constitute a
waiver of ail claims by the Owner except those arising
from (1) unsettled Jiens, (2) faulty or defective Work ap-
pearing after Substantial Completion, (3) failure of the
Work to compily with the requirements of the Contract
Documents, or (4) terms of any special warranties re-
quired by the Contract Documents. The acceptance of
final payment shall constitute a waiver of all claims by
the Contractor except those previously made in writing
and identified by the Contractor as unsettied at the time
of the final Application for Payment.

ARTICLE 20 _
PROTECTION OF PERSONS AND PROPERTY

20.1 The Contractor shall be responsible for initiating,
maintaining, and supervising all safety precautions and
programs in connection with the Work. The Contractor
shall take all reasonable precautions for the safety of, and
shall provide all reasonable protection to prevent dam-
age, injury or loss to (1) all employees on the Work and
other persons who may be affected thereby, (2} all the
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ARTICLE 21
INSURANCE Roud 42188

tz insurance shall be purchased
ontractor for protecuon frrom
Workmen’'s Compensation Acts
claims for damages be-
including death, and from claims
other than to the Waork itself, to property
rise out of or result from the Contractor's
whether such operations
r anyone
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212 The Owner shall be responsible for purchasing and
maintaining Owner's liability insurance and, as an option,

may mai

ntain such insurance as will protect the Owner

against claims which may arise from operations under

the Contract.
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plicable to the Work, except such npgh,‘," ::Y ﬁ:n:::::‘ h::;
to the proceeds of such insurance held by the Owner as
;mstee.f T:e Comracn:; shall require similar waivers in
avor of the Owner an the Contractor

and Sub-subcontractors. by Subq_mtnc,tors

~ ARTICLE 22
CHANGES IN THE WORK

22.1 The Owner, without invalidating the Contract, fnay

order changes in the Work consisting of additians, dele-
tions, or modifications, the Guaranteed Maximum Cost, if

any, and the Contract Time being adjusted accordingly.
‘all such changes in the Work shall be authorized by writ-
ten Change Otder signed by the Owner and the Architect.
222 The Cuaranteed Maximum Cost, it any, and the
Contract Time may be changed only by Change Order.
223 The cost or credit to the Owner from a change in
the Work shall be determined by mutual agreement.

-

ARTICLE 23
CORRECTION OF WORK

3.1 1he Lonraclor shall prunglly wunect any Work
reiected by the Architect as defective or as failing to con-
form to the Contract Documents whethar cbserved De-
fore or after Substantial Completion and whether or not
fabricated, instalied or completed, and shall correct any
Work found to be defective or nonconforming within a
pariod of ane year from the Date of Substantial Comple-
tion of the Contract or within such longer period of time
as may be prescribed by law or by the terms of any ap-
plicable special warranty required by the Contract Docu-
ments. The provisions of this Article 23 apply to Work
done by Subcontractors as well as to Work done by
direct employees of the Contractor.

ARTICLE 24
TERMINATION OF THE CONTRACT

241 If the Architect fails to recommend payment for a
period of thirty days through no fault of the Contractor,
or if the Owner fails to make payment thereon for a pe-
riod of thirty days, the Contractor may, upon seven addi-
tional days’ written notice to the Owner and the Archi-
tect, terminate the Contract and recover from the Owner
payment for all Work executed and for any proven loss
sustained upon any materials, equipment, tools, and con-
struction equipment and machinery, including reasonable
profit and damages applicabie to the Project.
242 If the Contractor defaults or persistently fails or
neglects tn carry out the Work in accordance with the
~ Contract Documents or fails to perform any provision of
the Contract, the Owner may, after seven days’ written
notice to the Contractor and without prejudice tu any
other remedy the Owner may have, make good such
deficiencies and may deduct the cost thereof, including
compensation for the Architect’s additional services made
necessary thereby, from the payment then or thersafter
duell.he Contractor or, at the Owner's option, and upon
certification by the Architect that sufficient cause exists
to justify such action, may terminate the Contract and
take possession of the site and of all materials, equip-
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ment, tools, and construction equipment and rr_lag:hunery
thereon owned by the Contractor and may finish the
Work by whatever method the Owner may deem expe-
dient: and if the unpaid balance of the Guaranteed Maxi-

mum Cost. if any, exceeds the expense of finishing the
Work, such excess shall be paid to the Contractor, but if
such expense exceeds such unpaid balance, the Contrac-
tor shall pay the difference to the Owner,

ARTICLE 25 |
OTHER CONDITIONS OR PROVISIONS -

1. ~Ll involices Srom CytcCultur2/Sybreon shall te accempanied by a
cemelercd Standard Lien Felease form for the poerticn of work
currently invoiced.

2. All rurciased and inwveiced ¢uuipment shall Le the progerty of
F.I.z. tlacienwide.

3. Tunds will se paid by TLILDL laticnvide te CyieoCulture/Syilren,

C/C wells Farco EBani.
. ZSubstantial completicn will ke as defineé in Exhibkit
CytoCulture's letter dated Z/l€/&S.
. Notwithstandino any provisicns to the contrary herein, with
al : lrcsses and expenses vhich are
- diszesal or clean up or envircnmental
ity, Cwner shall defend, incennify and hold harmless Con-
r frecm and against all such claims, damaces, losses and
5 arising out of or relatinc to perforrance of services
nis acreement arnd/cr arisinc out of or relating to the
except to the extent that such claims, cdamaces, lcsses
~enses arise from the neclicence of Contractor in rcerform-
rvices hereunder.
*
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CytoCulture/Sybron Remediation Project:

Task

_ Estimated
Jescription of Services Billing Amt.

Schedule of Payments

Estimated

Billing Date

Construet concrete pads, fence $10,000
for 3 bioreactor syvstems

Arrow: $ %,800
Cvro: $ 1,200

|

Excavate trenches for french $10,000
drains and reinjection pipe;

Provide gravel bedding

Remove fill from site

Caonnect plumbing to existing
subsurface PVC

Hatton: $§ 6,000
Cvro: § 4,000

Design and fabricate pumps, $43,000
controls, micro~-circuitry,

plastic tanks (two/svstem)

and ancillary equipment

on: 37,000
01 $ 6,000

Al
Cv

it

Inszall and start up §12,000
mechanical equipment, tests

lrton: $12,000
vto: $ 2,000

o=

Start up bacterial cultures $28,000
5 day site visit by Sybron

Testlng of indigenous strains

Nutrients, supplies

Svbron: $22,000
Cvto: $ 6,000

within 1
month of

within 1|

month of

within |
month of

within 1
month of

within 1}
month of

NTP

NTP

NTP

NTP




CytoCulture/Sybron Remediation Project: Schedule of Pavments

Estimated Estimated
Task Description of Services Billing Amt. Billing Date
9 Compfehensive Maintenance: $ 8,000 within 5
 Monthly Sybron visits ‘ days 'after
Monthly supply of cultures, each month
nutrients, testing of service
Svbron: $3,700
Monthly Alton visits and
equipment tune up & repair
Alton: $1,800
Weekly/semi-weekly CytoCulture
maintenance and testing
with reports on system operation
Cvro: $2,500
ASSUME 10 MONTHS OF OPERATION: $80,000 total
10 Test total hydrocarbon and 
polyaromatic hydrocarbons of
discharge water:
Srarc up Phase Analysis with $ 4,000 within 2
Reports to Regional WQCB months of NTP
Tech.4dnal.: $3,000
Cvto: $1,000
Monthly analysis of weekly samples $ 1,000 within 3
Monthly Reports to Regional WQCB ' days after
(Costs subject to increase with number each month
of samples required for Regional WQCB)
Cvto/Tech.Anal.: $1,000/mo, '
ASSUME 10 MONTHS OF OPERATION:. 314,000 total
11 Prepare and submit final $ 5,000 within 5
reports to P.I.E. and agencies days of
Cvto: $5,000° completion
circa 1 vr
after NTP

Total Estimated Billing: $258,000
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CvtoCuiture/Sybron Bioreclamation Proposal

EXECUTIVE SUMMARY

CvtoCulture International, Inc., a local environmental
biotechnology company, and Sybron Chemicals, Inc. have formed a
joint venture-to develop an in situ site remediation program rer
soil and groundwater contaminated with Ziesel ZIuel hvdrocarbons
at the former P.I.E. Nationwide trucking facility in Emeryville,
Ci. The remediation program is based on the use of individually
selected strains of aerobic bacteria which biodegrade specific
classes of hvdrocarbons at much higher rates than naturally
occuring microbes. 4 blend of seven pseudomonas strains nas
been formulated at Svbron Chemicals, Inc. to optimize the

"Augmented Bioreclamation”™ of diesel 2nd gascline contaminated
groundwater. The bacterial cultures will be uged to treat ZInts-
minated brackish water which will be contianuously drawn up Irom
french drains placed in the tidal groundwater downstream of the
contaminated areas. The water will be retained in a series of
stainless steel chemostat bioreactor vessels above ground until

rhe biodegradation has lowered the concentration of contaminants
to an acceptable ievel. The treated water will taen be aerated
and mixed with fresh cultures of bacteria before being injected
back into the ground upstream of the contamination areas. This
continuous addition of high concentrations of enriched bacterial
~v1tuves should allow for extensive Sigdegradation i tne
hvdrocarbon product remaining in the soil and at the moving
soil/tide water interface. At least two, and possibly three,
separate bacterial bioreactor treatment and delivery systems of

this type are planned for the site.

in collaboration with Alton Geoscience, Inc., CvtoCulture
international will conduct further soils and groundwater inves-
rigations to maximize the effectiveness of the planned biorecla~
mation svstems behind Buildings A and B and to determine whether
a separate system will be needed in the Pad K area. Eleven
monitoring wells will be drilled by Alton Geosceinces in consul-
tation with Blvymver & Sons Engineers; several of these wells will
later be integrated with the bioreactor systems to continuously
monitor the impact of the remediation program. CytoCulture
International, Alton Geoscience and Sybron will be respomnsible
for the design and operation of the bacterial bioreactor treat-
ment and delivery systems. The bioreactor systems will be
equipped with automated process controls for continuous delivery
of bacteria to designated groundwater injection sites and
occasional batch delivery to the subsurface PVC perforated pipe
svstem beneath Buildings A, B and C. Although the Augmented
Bioreclamation program is designed for nearly a year of site
remediation, prior success and early closures at two similar
hydrocarbon groundwater decontamination projects in California
strongly suggest this site could be closed much earlier.
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CytoCuiture/Sybron Bioreclamation Proposal

PROPOSED BUDGET
Task Task Deﬁcription _ - Allocation
]. Start up studies, assessment of prior data 4,000

site visits by hydrogeolcgists and reports

2. Applications for required permits; 6,000
presentations to local regulatory agencies

welis in keeping with scope of work

4, Additional soil and water investigations of 10,000
Pad K area, and areas east of Buildings A & B
(assume 6 borings) with tests and reports

5. Construction of concrete pads with enclosed fence 10,000
for each of three bioreactor systems

6. Excavation, placement and gravel bedding of french - 4,000
drains (assume 3) with plumbing to groundwater pumps
fxcavation, plumbing and gravel bedding of piping for 6,000
1 igfiltration trenches and manifolds for connecting
to existing subsurface PVC perforated pipe (Bldegs A-C)

7 Design, construction and installation of 43,000
steel tankage, pipes, pumps, monitors, and
controls for three complete bioreactor systems
Installation of pumps and start up of bioreactors 12,000

8. Start up costs for bacteria, materials and labor, 28,000
including preliminary testing for RWQC Board

9. Monthly operational costs ($8,000) over 10 months 80,000
including bacteria, supplements, labor, equipment
parts & service, water testing services and reports

10. Sample analyses: Total Hydrocarbon, phenol and 14,000
polvaromatic hydrocarbons as required by RWQC Board

11. Final report, presentation of results to regulatory 5,000

agencies, evaluations, and technical recommendations

Total Projected Budget: $258,000
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PROPOSED WORK SCHEDULE

TASK FIRMS* MONTH
T TS U S e T s e 10 1112
T x T
2 ALT ¥
3 ALT X
4 ALT X
5 ARC X
) HAT X
7 ALT X b
€YB
2 SYB X
9 SYB X X X ¢ X X X X X X
ALT o

10 SYB : X
* Participating subcontracting firms:

SYB

= Svbron Chemicals
ALT = Alton Geoscience
ARC = Arrow Construction Co.
HAT = Hatton Construction Co.




CrtoCulture/Sybron Bioreclamation Proposal 4

PURPOSE AND OBJECTIVES

The purpose of the proposed site remediation project is :o
render the P.I.E. trucking site to levels of contamination
acceptable to the State of California Department of Health
Services, the San Francisco Bay Regional Water Quality Control
Board, and Alameda County Department of Health. The contami-
nation on site consists of petroleum hydrocarbons, primarily
diesel fuel, from leaking underground storage tanks, above-ground
storage tanks, and product delivery lines. The leaking equipment
has since been removed from the site prior to the commencement of.
the current construction of a new shopping center. ~

Contamination exists as free-product on the groundwater anig
is adsorbed in the soil. The soil in the most heavily contami-
nated areas has been scraped down to six feet below the surface
and is currently being treated on site by another contractor with
ennanced bioreclamation techniques (spraying nutrients to enhance
the growth of indigenous bacteria in the soil). The scraped
soil has been replaced with engineered fill but the mud beneath
the fill is still heavily contaminated in several areas.
Saturation of the soil with diesel fuel at the level of the
groundwater has been observed,.

The orimary objective of the proposed site remediaticn
prozect 1s to design, construct and operate an Augmented Biore-
clamation system using Svbron bacterial cultures to biodegrade
the diesel fuel contaminating both the soil and the groundwater
S0 as to bring the site into compliance with current regional
water quality regulations. Treatment will involve both above
ground bacterial bioreclamation of water extracted from the
contaminated water table and subterranean bioreclamation of the
contaminated soil with aerated bacterial cultures injected back
into the ground with the treated water. -

A second, and equally important, objective is to achieve
compliance with regional water quality regulations in as short a
time and as cost-effectively as possible. Therefore the project
has been designed to optimize the application of bacterial
Augmented Bioreclamation technology to this particular site by
employing three individual bioreactor systems at the three most
heavily contaminated areas on the site. If reasonably high flow
rates (> 5 gal/min) of contaminated water through the system can
be maintained, the site could potentially reach compliance
levels of contamination in less than one vear. Sybron Chemicals
and Alton Geoscience are already setting precedents in Cali-
fornia by applying to state regulatory agencies for early
closures at two similar Augmented Bioreclamation sites involving
polyaromati¢ "hydrocarbon contamination of soil and groundwater.




CvtoCulture/Sybron Bioreclamation Proposal

CYTOCULTURE PROJECT LEADERSHIP

Project Director: Randall J. von Wedel, Ph.D.

dr. von Wwedel is President and Director of Research Ior
CvtoCulture Internmational, Inc., San Francisco, CA. He is a
biochemist with extensive experience in project management
ranging from biomedical research programs in both industrial anc
university laboratories to environmental biotechnoiogy projects
in the field. Besides establishing CytoCulture as a R & D and
consulting firm in biotechnology, he has also set up a consulting
firm, AmbienTech, in San Juan, Puerto Rico to deal directly with
the application of bioaugmentation technologies <o lpcal muni-
cipal and industrial wastewater or groundwater contamination
needs. Or. von wedel will oversee the construction, testiag 3=nd
operation of the bioreactor treatment ang delivery systems on
site. He will be coordinating the various sub-contractors
narticipating in all phases of the project from the site evalu-
ations through the construction of the bioreactors. He will then
be responsible for submitting all reports to Blymyer & Sons
P.I.E, Nationwide and the various construction =zand

. e

Engineers,
water quality control regulatory agencies.,

Sroject Manager: Jose F. Mosquera, M.:>.

Mr. Mosquera, 2 Research Engineer in Sanitary/Environmental
Engineering at the University of California, Berkeley, will work
for CvtoCulture International as the Project Manager Ior the
proposed Augmented Bioreclamation program at the P.I.E. trucking
site, He will be responsible for overseeing the day to day
operations of this project at the site. He will be there to
monitor, adjust and maintain the three proposed bioreactor
systems described in this proposal. His extensive experience in
designing and maintaining bacterial bioreclamation systems will
be essential for his key role in this project.

The Curricula Vitae for Dr. von Wedel and Mr. Mosquera are
enclosed in Appendix 1. '

Dr. von Wedel and Mr. Mosquera have also submitted a Step I
(Feasibility Studv) Grant Application to the California Hazardous
Waste Reduction Grant Program sponsored by the Office of Alter-
native Technologies, Toxic Substances Division of the State
Department of Health Services. The title of the grant proposal

is:

Bacterial Biodegradation of Hazardous Wastewater: Phase I Study

A copy of this proposal is available for background reading.




CytoCulture/Sybron Bioreclamation Proposal

THE JOINT VENTURE WITH SYBRON CHEMICALS

For over a vear, CytoCulture International, Inc. has been
the Northern California representative and contracted distributor
for the Svbron Biochemical Division of Sybron Chemicals, Inc..
involved wich the production of novel bacterial cultures sold
for municipal and industrial wastewater treatment. Svbren
Chemicals has been a world leader in this field for nearly
forty vears. An arrangement has been made between the companies
whereby Dr. von Wedel, as Project Director and Mr. Jose Mosquera,
as the CytoCulture Project Manager, will work closely with Mr.
Garv Hater. Manager of soil and groundwater treatment technology
faor Svbron. The Joint Venture will become a formal, binding
agreement wnen CytoCulture 1s awarded the contract for this
project. See the Letter of Collaboration from Mr., Hater, the
C.V.'s for Mr. Hater and Dr. Goldsmith and additional technical

literature from Svbron in Appendix 2.

THE COLLABORATION WITH ALTON GEOSCIENCE

$1«+n “soscience, Inc, has been working om two similar
Augmented 3ioreclamation projects with Svbron Chemicals as their
contracted representative for soil and groundwater applications
in southern California. Alton Geoscience is a recognized leader
and pioneer in the development of alternative remediation
technologies for contaminated soil and groundwater, including air
stripping of hydrocarbons, high efficiency incineration and
Augmented Bioreclamation (in collaboration with Sybron). Alton,
Sybron and CvtoCulture are working to establish a closer business
relationship for future Augmented Bioreclamation projects in
Northern California. Please refer to the Letter of Collaboration
from Yr. Jeff Wiegand and technical literature from Alton

Geoscience in Appendix 3.




CytoCulture/Sybron Bioreclamation Proposal 9

PROJECT DESCRIPTION BY TASKS

The following Task Descriptions summarize the scope of
work, estimated costs and projected schedule for the impleme-
ntation for the proposed Augmented Bioreclemation project at the
P.I.E. trucking site in Emeryviile. The proposed costs ana
scheduling have been summarized on nages 4 and 3 respectively.

1. Start Up Studies, Fvaluations and 3ssessment nf Prinr Jata

CytoCulture and Alton Geoscience will review data from
previous consultants regarding prior site investigations and
activities. This will involve inspections on site, assessment
of the data and an evaluation of the validity if the concliusions
of the previous reports, & brief report will be filed. The net
cost is estimated to be $4,000. Work would begin within I month
of receiving a contract from P.I.E./Blymver.

2. Applications for Required Permits

CvtoCulture and Alton Geoscience will be submitting appli-
cations for permits pertaining to drilling, construction and
treatsent operations on the site. These permit applications
will be filed within the first month of the contract period.

Thig work is roughly estimated to cest 36,000,

3. Tnstallation of Eleven Groundwater MMonitoring Wwells

Alton Geoscience will be subcontracted to perform the
drilling, installation, testing and operation of the eleven
monitoring wells specified in the original scope of work. The
sites for these wells will be selected in consultation with
CvtoCulture, Sybron and Blymyer & Sons Engineers with the
intention of making as much use of these wells as possible in
the normal operation of the bioreactor treatment and delivery
systems. The drilling would begin within 10 davs of receiving
approval from the regulatory agencies and would be completed
within 2 weeks. The maximal cost estimated for this phase of
the project is $36,000, but it is likely to be considerably less
given the accessibility and geological nature of the site.

4. Additional Soil and Groundwater Investigations

Alton Geoscience will be subcontracted to carry out addi-
tional site borings (at least six) to characterize the soil.
and groundwater contamination in the Pad K area and along the
access road to the east of buildings A and B. This phase of the
project has been advanced to first priority to accomodate
construction plans on site. The costs for the boring, sampling,
laboratory analysis and report is expected to be around $10,000.



CytoCul:zure /Sybron Bioreclamation Proposal - . 10

5. Consctruction of Concrete Pads and Fencing for Bioreactors

Arrow Construction Company (Novato, CA; California General
Building Contractor License Number 420628) will be sub-contracted
to design and build the concrete pads (10 ft x 16 ft) which will
suppors the bioreactor systems. Each 5 iach slab will be
reinforced with # &4 reinforcing rods spaced 1 ftr on centers.
The cos: for building three concrete pads at the site is $6,500.

Chain link fencing (6 ft) with redwood slats will be built
around each pad and equipped with a 10 ft swinging gate at one
end to allow complete access to the pad for installing or
maintaining the equipment. The cost of fencing all three bio-
reaczor nads will be approximately 332,300, so the combined costs
of construction for three pads 1is £10,000, Construction would
hegin bv the 2nd of the first month of che contract period.

6. Excavation and Installation of French Drains and Injection
Trenches

Hatton Construction Company (San Bruno, CA; California
Txcavation Contractor's License # 319158) is one probabdle
backhoe service which would be sub-contracted to dig trenches
for the installation of the french drains, injection pipes and
-he subsurface PVC pipe manifolds (Buildings A, B and C).

Three french drains are planned at this time, to be located,
for example, between buildings B and C, west of building A and
vest of the Pad K area. These locations are fairly speculative
and woulid be determined for certain after consultations with.
Blymyer & Sons Engineers and Alton Geoscience, following their
borings, monitoring well installations and site characterization.
The french drains, from which contaminated water would be drawn
for treatment in the bioreactor systems, will be bedded in pea
gravel at about 15 feet below the surface or well below the low
mark for the rising tidal groundwater. The piping will consist
of 6 inch well casing pipe with 0.2 inch cuts. Connections to
the bioreactor will be made at both ends or in the center. The
trenches will be on the order of 50 feet in length, oriented
parallel to the nearest building wall. The cost of digging the
trenches, laving the pipe, bedding with pea gravel and plumbing
the pipes to the bioreactors will be approximately $4,000 for 3
bioreactors. :

The injection trenches will be designed to maximize the
surface area for returning treated water to the soil with fresh
cultures of bacteria. One likely possibility, to save cost and
effort, would be to dig a six foot trench parallel to the south
sides of buildings B and C, and the east sides of buildings A
and B, just beyond the ends of the subsurface PVC pipes pro-
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truding from the buildings (3 ft below the surface). In this
way, the manifold can be connected to each pipe in the same
trench where a perforated PVC pipe can be installed six feet
from the surface. This greatly cuts the cost of labor and
materials (pea gravel) and minimizes the disturbance %o the
existing site. The injection piping could be on the order of 50
to 75 feet in length, providing a large surface area for infusing
fresh bacteria. The entire trench would be filled with gravel
to maximize diffusion.

The PVC manifold for the cubsurface PVC piping would be
equipped with a manual valve to allow periodic (e.g., once &
month) batch infusion of bacterial culrures under the tuildings.
The continuous infusion of bacteria into the soil will otherwise
only occur by way of the injection trenches, the exact location

and specifications for which will be determined jointly withn
ilton Geoscience, Sybron and Blymyer & Sons Engineers.

The cost for building these injection trenches, gaining
access to the subsurface PVC piping (as described) and plumbine
the effluent system to the bioreactors is estimated to be around
$6,000. This work would take place in the beginning of the
second month of the contract period.

7. Desien, Construction and Installation of Bioreactor Svstems

Alton Geoscience has also been selected to contract with
CvtoCulture in the design, fabrication and installation of the
hioreactor systems, complete with microcircuitry logic ‘controls,
groundwater pumps and process controls. As indicated before,
ilton has worked closely with Sybron on similar Augmented
Bioreclamation projects in California for which they also
supplied the bioreactor hardware. CvtoCulture will assist in
the decsign and operation phases of the bioreactor development.
Alton Geoscience and CytoCulture have estimated the cost of
design and fabrication of three complete bioreactor systems toO
be approximately $43,000. Delivery, installation and start up
costs will run up to $12,000 including the acquisition of
permits. See Appendix 3 for more details on the quotations from
Alton Geoscience (subject still to CvtoCulture's contribution to
this phase of the project and a mark up of approximately 13%).

8. Start Up Costs for Initiating Treatment

Sybron and CytoCulture would work together to test the
bioreactor systems and initiate the Augmented Bioreclamation
project with Sybron bacteria. This would involve at least two
people from Sybron (see Appendix 2 for detsils) and two people
from CytoCulture over a period of nearly a week. The cost of
hacteria, supplements, testing equipment and labor for this phase
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of the work for the combined parties is estimated not to exceed
$28,000 (down from the original $32,000).. This work would begin
in the second month of the contract period if there are no major
delavs in the installation of the drains, pumps, plumbing and

bioreactors.

9, Monthlv Operation of Bioreactors

CvtoCulture would assume the primary responsibility for the
day to day monitoring and maintenance of the three bioreactor
systems once the systems were up and running. At this time, we
are projecting a running period of 10 months, with an overall
contract period of just one vear. Svbron will make a monthly
visir for mechanical and biological maintenance (see Letter from
Mr. Hater in Appendix 2) for under $4,300 per month.

Alton Geoscience will charge an additional $§1,800 for their
monthly mechanical maintenance and rental charges on their
equipment. CvtoCulture will have the Project Manager on site
almost daily and will perform weekly chemistry tests on the
cultures as well as to take weekly samples for total hydrocarbon
and poivaromatic hyvdrocarbon analyses.

The combined cost of monthly maintenance for the system is
therefzre -rojected to be around 38,000 per month includinz
bacteria, supplements, replacement parts, rentals and labor.

10. Routine Analvsis for Monitoring Hvdrocarbon Levels

CytoCulture will collect samples of treated and untreated
ground water at the site for routine analysis {probably at
Technical Analvtical Laboratory, Hayward) according to the
guidelines specified by the Regional Water Quality Control Board
in authorization #2198.11 (see Blymver's call for proposals).
The sampling and analytical testing costs will be charged as
time and materials and is not expected to exceed $4,000 during
the start up phase and $1,000 per month over the following ten
months.

11. Final Report and Presentation of Results

At the conclusion of .the 10 month treatment period, a
report will be submitted to P.I.E./Blymyer & Sons Engineers
detailing the progress of the Augmented Bioreclamation project.
The report will emphasize the communication which will be
majintained with the state and regional water quality control
boards as a demonstration of our "best efforts” policy to
maximize the efficiency of the bioreclamation project, This
report will include our evaluation of the various phases of the
project and our technical recommendations how to proceed with or
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close down the bioreclamation projec: at that time. Out of that
report will come a formal report to be submitted to the state
and regional water qualtiy control boards and Departments of

Health.

The cost of preparing these reports with their recommen-
dations and test results on water quality improvement is mnot
expected to exceed $5,000.

The total estimated budget for the proposed Augmented
Ripreciamation project over the course cf one year is $258,500.

Several factors could reduce this budgetr total substan-
tiallyv, such as the decision to only install two bioreactor
systems (e.g., delete the Pad K area) or reducg the projected
length of tnhe project or simplify the construction scheme
presented in this proposal. These are issues which will be
discussed at upcoming meetings with Blymver & Sons Engineers.
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July 8, 1987
BSE Job No. 8648

CYTOCUILTHRE
1208 Fourth Avenue
San Francisco, CA, 94122

Attn: Dr. Randall von Wedel

SUBJECT: REQUEST FOR PROPOSALS
IN-SITU SITE REMEPIATION
5500 EASTSHORE HIGHWAY
EMERYVILLE, CALIFORNIA

Near Nr. von Wedel:

Thia letter constitutes a formal request far proposal for the
sub ject work, The purpose of the site remediation is to render
the site to levels of contamination acceptable to State of
California Department of Health Services, San Francisco Bay
Regional Water Quality Control Board, and Alameda County

Department of Health, The contamination on site consists of
petrnleum hydrocarbons, primarily diesel fuel, from leaking
underground storage tanks, above~-ground storage tanks, and

product delivery lines. Contamination exists as free-product on
the groundwater and is adsorbed in the soil. Both phases of con-

tamination require treatment,

The scope of work is as follows:

1. Conduct any necessary feasibility treatability, or start-up
studies as required by the proposed treatment system or

systems;

2, Conduct further soils and water investigation to determine
the extent of contamination on the weast side of the
property, most specifically 1in the area of Pad K on the
enclosed drawing;

3. Install no less than eleven (1l1) groundwater monitoring
wells on site to monitor groundwater quality; locations for
wells shall be chosen in consultation with Blymyer & Sons
Engineers and should have a minimum depth of 20 feet, or as
required by the proposed treatment system;

4. Design a remediation system, based upon the above work and
work done previously at the site, to remove the hydrocarbon
contamination both in the soil and on the groundwater.

5. Purchase all necessary equipment for full implementation of
the designed system, including any necessary tanks, pumps,
piping, bacteria, nutrients, and any accessories.

6. Obtain all necessary permits from and make any required
demonstrations to San Francisco Bay Regional Water Quality
Control Board or any other agencies required by Federal,
state or local regulation;

187G Clement Avenue, Alameda, California 94501-1396 - Phone (415) 8213773 « TLX 364412 INTR
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7. Install the remediation system as approved by San Francisco
Bay Regional Water Quality Control Board, any other
requisite Federal, state, or local agency, and P.I.E.
Nationwide, including all necessary components, lines, and
discharges; included 1in this phase is all . drilling,
excavation, trenching = and resurfacing necessary for
installing the system.

8. Start-up and test the system to insure proper operatinn and
compliance with San Francisco Bay Regional Water (Quality
Control Board authorization #2198.11 (enclosed)}.

9. Maintain and monitor the system on A monthly basis to insure
proper operation and compliance, including all necessary
foreseeable servicing of equipment and reports to the RWQCB.

Based upon the above scope of work please provide a cost and
srhedule for each work step. The scope of work may be
reorganized or phased for bid purposes, as long as each work step
is clearly indicated in the hid.  Any work conditional on a
previous work step should be indicated in the proposal with
possible contingencies. If precise costs cannot be specified
because of a lack of data for any work step, ranges of rcosts
should be given with applicable assumptions stated,.

All hidders should have previously received copies nf the
following documents for use in making hids:

1) Groundwater Technology Assessment dated September 3, 1986.

2) Peter Raldveer and Associates Assessment dated August 15,
1986.

3) fGeotechnical bore logs from Geomatrix Consultants, dated
October 9, 1986, )

4) Laboratory analyses of soil samples analyzed for  hydrocar-
bons, dated April 23, 1987.

5) Laboratory analyses of soil samples, analyzed for pesti-
cides, PCB's, and metals, dated January 13, 1987. :

6) Laboratory analyses of soil samples, analyzed for total

petroleum hydrocarbons as diesel, dated April 27, 1987.

) Bore 1logs for Wells GT-9 through GT-13, dated Octoher 1,
1986 through December 15, 1986.

8) Laboratory analyses of soil samples, analyzed for priority
pollutants, dated October 15, 1986.
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In addition, the following documents are included with this
request for proposal:

1) Site plans for the development rurrcently taking plare on
site, 1including the location of PVC perforated pipe huried
under buildings A, B, and part of C, for use in any soil
venting or nutrient introduction system, '

2) Geotechnical soils bores done in the area of Pad K, in which
hydrocarbon odors were noted, by Laver R. Loper and
Associates,

P.T.E. Nationwide has purchased some equipment for groundwater
remediation, To save costs, this equipment may he incorporated
into any designed treatment system. However, using the equipment
13 not mandatory for the treatment System to he considered. The
purchased equipment includes one probe scavenger, one water table
depression pump, and the accessories for each,

Please send a proposal by July 29, 1987, covering all above-
referenced points, addressed in the following manner:

P.I.E. NATIONWIDE

C/0 BLYMYER & SONS ENGINEERS, INC.
1829 CLEMENT AVENUE

ALAMEDA, CALIFORNIA 94501

1f there are any questions, please «call my office at:

(415) 521-3773. Also, if CYTOCULTURE declines to bid - on the
project, please inform Blymyer & Sons of that fact as soon as .

possibhle,
Cordially yours,
BLYMYER & SONS ENGINEERS, INC.

Il

"

Chris Falbo

CF/ds

Attachments

cc: Mr. John Ster-P.I.E. NATIONWIDE, JACKSONVILLE, FL.
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111 JACKSON STREET, FOOM 4040
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November 2, 1986
i\ File Mo. 2198.11

Mr. Jim Skelton

r.I1.F. Natiorwide

F.O. Box 2408

Jacksommrille, Florida 32203

Subject: HFDES Permit for Diesel Leak Cleamup, P.1.E. Natiomwide,
5500 Eastshore Higiway, Emeryville

Dear Mr. Skelton, .

Under State and Federal law, discharges of pwlluted water to surface
waters require an NFDES parmit. We aclncwledge receipt of the EPA forms 1
and 2C NFDES arplications and the application fee, I cannot at this time
provide you with an estimated date for the Pegicnal Board to consider your
NPUES permit application at the required public hearing. However, I
lelieve it is in the public interest to have the discharge of hydrocarbon
contaminated grouxdwater proceed in this specific instance, withoat my
recommenddation to the Pegional Board for enforcement action, provided the

fol lowing requirements are met:

1. At no time shall the total dissolved hydrooarbon content of the
T discharge exceed 100 ug/l. Total phencl shall be analyzed specifically
ard will contribute to the hydrocarbon total. At no time shall poly-
aromatic hydrocarbons detected by EPA method 610 exvsed 15 ug/l. If these
1imits are exceeded, the discharge will cease immeiiately and the Regiomal
Board shall be notified at the earliest cyportunity at 415-464-1255.

2. Discharge shall not occur until at least a 24 hour pilot operation
of the treatment system meets the standards listed in item 1..

3. Sampling shall occur daily for the first three days of discharge.
Thase ramples shall be analyzed on the most rapid basis practically
available.

4. Follewing this start-up phase, sampling shall oocur weekly, and
analysis can ooccur on a more normal basis.

5. Reports shall be sumitted on a weekly basia for the first three
weeks of operation, and on a monthly basis thereafter, detajling the
results of effluent analysis, flow rate of effluent, and general:
description of the cperation and maintenance of the recovery system.

6. After this four week start up phase, gensral reports shall be
sutmitted quarterly, describing the overanll status of the investigation and
recovery operation, incluling precise water an] proxhuct levels in



groundwater monitor wells.

A detalled technical review of the investigation and remedial action
proposad for this gite has not been wrdertaken by our staff, and due to the
large rumber of cases of this type ard limited staff availability, a review
of this type is not anticipated in the near future.

We appreciate your cleamp activities. Any questions on this matter
should be directed to Dale Bowyer at 415-464-0846.

Sincerely,

. Q'D\ h“‘_
mzz B. Jis.
/btemtiwe'office.r

cc: Mr. Chris Falbke
Blymyer and Sons
1829 Clement Ave.
Alameda, CA 94501

Mr. T. M. Gerow

Alameda Oounty Div. of Envircrmental Health
470 27th st., Rm. 324

Oakland, CA 94612
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APPENDIX 1

Resumes and Roles in Project for Key Personnel at CytoCulture

Project Director: Randall J. von Wedel, Ph.D.

Or. von Wedel will be the Project Director and Prineipal
Scientist for the multifaceted Augmented Bioreclamation site
remediation program described herein. Dr. von Wedel will
coordinate the various subcontracting firms in their Tespective
tasks and will be the principal contact between them and Blymver
& Sons Engineers, Inc./P.I.E. Nationwide, Inc.

dr. von Wedel is a biochemist originally trainied at the
University of California, San Francisco Medical Center in
biomedical research. His post-doctoral research in cell culture
and immunology led him to consulting work for the then embrvonic
biotechnoliogy industry. After two vears as Research Scientist
for a Bay Area biotechnology firm (large scale mammalian cell
culture facility), Dr. von Wedel established an independent
consulting business in 1985 which evolved into his current
biotechnology research and development companvy, CytoCulture
International, Inc. Soon after he began consulting, he became
interested in bacterial biodegradation as an alternative tech-
nology suitable for hazardous wastewater treatment, an area he
had been {ollowing for vears.

Dr. von Wedel became acquainted with Sybron Biochemical in
late 1985 and in February 1986 he completed a training course at
the Sybron facility in Virginia for technical representatives and
distributors, Since then, CytoCulture has assisted in making
west coast contacts in industry for Sybron and exploring new
sites for treatability studies, The most recent new project
involves the use of bacterial cultures for the nitrification of
ammonia contaminated wastewater at a major refinery in the Bay
Area. Dr. von Wedel has also been -involved in Sybron wastewater
treatment studies in Puerto Rico through his affiliated company
there, AmbienTech. Dr. von Wedel's curriculum vitae is attached.




CURRICLULUM VITAE

Randall J. von Wedel, Ph.D.

Personal Data

Date of birth: September 11, 1952 Place: New York, New York
Marital status: Single Soc. Sec. No.: 584-52-7179
Home/work address: 1208 Fourth Avenue, San Francisco, CA 94122

Home/work telephone: (415) 564-1516

Education

Dartmouth College, Hanover, N.H.; B.A., Biology/Chemistry, 6/74
University of California, San Francisco; Ph.D., Biochemistry, 9/81

Professional Record

Senior Consultant, CvtoCulture International, Inc. - present
Independent Consultant in cell culture research, 10/85-10/86
Staff Research Scientist, Bio-Response, Inc., Hayward, CA 1/84~10/835
Consultant to Bio-Response, Inc., San Francisco, CA: 3/83-12/83
Postdoctoral Research Fellow, Department of Pathology,
University of California, San Diego: 10/81-8/83
Postdoctoral Research Fellow, Department of Immunopachology,
Seripps Clinic & Research Foundation, La Jolla, CA; 10/81-12/82
Research issistant, Department of Biochemistry,
Universitv of California, San Francisco; 9/75-9/81
Postgraduate Research Biochemist, Department of Biochemistry,
University of California, San Ffrancisco; 9/74-9/73
Undergraduate Research Assistant, Department of Biochemistry,
Dartmouth Medical School, Hanover, N.H.; 1/73-8/74
Snvironmental Biologist, Environmental Quality Board,
Commonweaith of Puerto Rico; 6/72-8/72

Awards

National Research Service Training Grant Recipient, 10/81-12/82
National Research Service Award Graduate Student Stipend,10/77=-10/79

Professional Organizations

Tissue Culture Association
American Society for Microbiology
N.Calif. Assoc. Professional Consultants (Co-founder, Dir. Programs)

Foreign Languages

Spanish (bilingual); German (working knowledge)




Randall J. von Wedel, Ph.D.

Postdoctoral Research Areas

Characterization of antibodies and immune effector cells directed
to host antigens; experimental models of auto-immune disease:
Role of persistent virus infections in triggering auto-immune
disease in the CNS:; experimental models of multiple sclerosis.
In vitro models of inflammation:; role of anaphvlatoxins
Purification, characterization of the C5a receptor from a human
monocyte cell line; biological response modifiers in culture,

Current Research Emphasis

Development of practical laboratory and Pilot scale mammalian cell
culture systems utilizing continuous perfusion methods for the
production of vaccines, wenzymes, recombinant proteins and other
biologicals from high density adherent cell lines;

Automated process control, biosensors, integration of cell culture
with downstream processing to achieve one continuous operation

Preparacive HPLC and large scale protein purification technology

Immunoconjugation and protein derivatization methods

Jdiagnostic assavs, vaccine development for infectious diseases

Specialized bacterial cultures for toxic wastes biodegradation

Maior Responsibilities as Staff Scientist at Bio-Response:

Project Director for only research contract at Bio-Response:
2 year contract, U.S. Army: $367,000: 2-4 people under
my supervision to characterize cell lines secreting
acetylcholinesterase, isolate high secreting variants,
mass culture the cells and purify the secreted enzyme,
Developed new solid phase assay for AChE. '

(see annual report, poster session presentations)

Project Director for human-human hybridoma collaboration for
the mass culture, purification and characterization of
human monoclonal antibodies to human tumor antigens.

(see poster session material, SBIR proposal)

Research Proposal Writer: two proposals (pending) as Principal
Investigator, one to the U.S. Army for mass culturing
16 cell lines ($689,800 over 3 years) and the other to
the NIH (SBIR; Phase I, $39,764) for human hybridomas
secreting antibodies to cancer antigens (scored 182 - see
enclosed NId response and critique)

Patent Officer for Bio-Response, culminating with a
personal interview in Washington with 3 patent examiners
to defend 3 pending patent applications (one since issued)



Alton Geosclence will perform this work in a manner that will
represent the best interests of the client; that is, we will
do all we can to seek closure of this site as quickly and

aconomically as possible.

Please call if you have any questions.

Respectfully submitted,

(}}¢++&2rnh4gb$:
Jeffery Wiegand, Ph.D. CEG 331
Vice President.



ALTON GEOSCIENCE

ALTON GEZOSCIENCE--STATEMENT OF QUALIFICATIONS

Alton Geoscience provides assessment and mitigation of
subsurface contamination. The firm has enjoyed very rapid
growth based on the ability to perform BOTH the assessment as
well as the clean-up phases, and based also on its cost-
effective mitigation alternatives. Alton Geoscience also
provides technical investigations in the geoclogic
disciplines. The offices of the firm are located in Irvine,

California.

Specifically, the company performs the necessary functions to
characterize a contamination incident, then carries out the
mitigation through final requlatory clesure approval. These
func=ions include the following disciplines:

1. Hydrogeology ~ assess the underground contamination ¢f

soil and ground water and relate it to the
nydrogeclogical system in order to develop the most
cost-effective remedial measures.

2. Mechanical engineering - design, fabricate, install and
cperate customized mitigation systems including
automated pumps, and effluent separation and water
treatzent facilities.

(W]
.

Biotechnology =- perfora clean up of contaminated soil
and ground water utilizing specially adapted bacter:ia
from Sybron Chemicals Incorporated. This cost-
competitive technology is already operaticnal. Alten
has the capability to biodegrade contaminated soil and
ground water in place as well as decontarinate soil
above ground that has been excavated.

4. TField technology - perform reading of monitoring wells,
pump out contaminated wells with two 600 gallen licensed
trailers, and install and operate alternative mitigation

systens.

5. Mobile laboratory =~ analyze soil and ground water
samples in the field to greatly reduce the time of site
clean up.

The company does NOT own its own drill rigs, nor does it haul
ccntaminated soil. Alten does not benefit by hauling and

16510 Asion Street ¢ irvine, CA 92714 » (714) 261-067¢




disposing of contaminated soil.

A typical contamination assessment and remediation project
includes four phases: '

Bngé_eungs_}sg:mslmiﬂ

perfora a background review of the site, including
determining the local scils and hydrogeolegy, and nature of
#wa incident, for a proposed site characterization plan. This
plan is suitable for submission to the appropriate regulatory
agency for approval. This plan is developed by acquisition
and analysis of published and unpublished reports, well logs,
maps, aerial imagery, and other data sourcas, as well as
incerviews witl knowledgeable individuals. This phase also
sroposes a sita investigation plan with details regarding the
purpcse, raticnale, methcd and approved procedures to be

followed.



Phase II: Site Gharacterization

This phase includes subsurface data acquisition by excavaticn
of borings, sampling, and associated laboratory tests and

analyses. Included in this phase are:

1. Perform underground utility sﬁrvey as necessary to aveid
encountering underground structures.

2. Acquire permits such as for drilling, as required, and
drill borings and install meonitoring wells. All wells
ara useable for extraction or recovery as well as

monitoring.

3. Steam clean augers before drilling first hole and
between holes. Wash saxzpler in triscdium poly-
phesphate before taking each sample. Utilize Chain of
Custedy proteocsls. : :

4. The day after drilling, visit site with a truck and tank
trailer and pump cut four te ten volumes of water from
the wells to properly develcp them, then take a sample;
requires a geologist on site.

5. Allow at least one day more for wells to equilibrate:
visit site again and survey wells and depth to water
table with a surveyor's level; tie the survey inte an
estaslished bench mark. Verify alil data by closing the
survey. Reduce data in the office; have this part cof
the work confirmed and signed by a professional
engineer.

6. Lockable caps and locks are installed on each
monitoring well to prevent tampering.

The outcome of Phase II is a comprehensive report of findings
including a preferred remedial action plan. The size of this
report is kept to a minimum consistent with achieving the
overall goal of regulatory closure of the incident. The
report includes an index map, a site plan showing location of
facilities, borings, and monitoring wells and their relaticn
to the adjacent streets. Also included are a detailed text,
boring logs and well completion schematics, cross sections,
contour maps showing the extent of contamination pluues and
the flow direction of the ground water, laboratory results,
anéd Chain of Custoedy documents.
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Mitigation ¢f the contamination is performed during Phase
TII. Alton has a strong commitment to utilizing alternative
mitigatien technologies which are most cost-effectlve. This
commitment comes froa having performed over three hundred
such projects. Specifically, the alternative mitigation

technologies include:
| Landfarming

We have pioneered in acguiring needed permits for
landfarming (aeration) of contanminated soils either on-
site, or at a separate site. The lattar option requires
a much more lengthy permitting procedure but can be
urilizad for treatzent of contaminated soils from
saveral sites. landfaraing technology can be augmented
or accalerated by utilizing bioreclamation at the sane
time. Final disposal of the soil can be at a municipal
sitsa or at an engineered landfill. The costs for this
alternative will be on the order of 60-70 percent less
than disposal at a Class I site. .

Incineration

Al=-n cecscience has performed the first test
inecineration of contaminated soil at an asphalt concrete
batching plant. The test was successful and should socn
1ead to making this alternative available elsewhere. We
are in the process of perfecraing a sacond test
incineration in the Los Angeles area. This alternative
nas merit when the site doces not lend itself to land
farming. Air quality permit acquisition is the pre-
eminent issue with this alternative. The costs for this
alternative will be approximately 60~-70 percent less

than disposal at a Class I site.




Bioreclamation

Alton Geoscience is the sole distributor in california
of the augmented bioreclamation products and services of
Sybron Chemicals Incorporated, a Fortune 500 firm which
nas been at the forefront of the biochemical waste
rreatment industry for over forly years. The first on-
sita bioreclamation project in Orange County for
reclaining contaminated soils is currently operational
in Buena Park, California, by Alton Geoscience and
Sybron. The process includes taking samples of
indigenous bacteria, then culturing a population
specific for metabolizing the contaminant. These
pacteria are reactivated in a water nedium with
nutrients, and applied to the contaminated soils and
ground water through pipes, or above ground by direct
application. This alternative has immense potential ZIcr
the very cost-effective mitigation of organic compounds.
Bioreclamation can also be used to help clean up
contaminated water for either recharge inte the
subsurface or discharge to the sewer.

Alton Geoscience has developed a proprietary air sparging
system for volatilizaticn of hydrocarbons in the dissolved
phase from ground water. This process alcne is sufficient in
scme cases to clean up the water o standards for discharge.

mwere have been no problems with the permitting of this
option with the air quality requlators.

We are currently performing remediation at approximately SO
sites in California; the recovery systems at several of these
are uniqua and innovative to the industry. Several of tlhem
are automated. '

Alton Geoscience has its own pump out trailers:; and designs

cabricates, installs and operates lts own recovery/mitigation
systems. .



se IV: Monitoring and Closure

The final phase involves monitoring and requlatory approval
of closure of an incident. This includes determining, with
the regulatory authorities, the level of clean up that is
most practical, equitable, and cost-effective.

In this regard, we believe our success rata in achieving
closures is the best available in keeping with the spirit of
the environmental quality regulations.

OTHER CAPABILITIES

Tn addition to performing assessment and mitigation of
hazardcus wastes, the firm perioras a large numker of site
acguisition and site divestlent studies for sellers and
buyers of commercial and industrial real estate. The purpose.
of these studies is to establish that the pertinent property
is free from contamination at the time of purchase. '

Alton Geoscience also performs other earth sciences-related
studies, including: engineering geology, ground water heat
pump applications, gecthermal exploration and development,
and due diligence investigations.




MANAGEMENT AND PROFESSIONAL PERSONNEL

Teueman W. Hiller, President

Industrial engineer. Mr. Hiller is experienced in all phases
of assessment and mitigation of leakage from underground
stzraga tanks. He previocusly was involved in the design o2
service station pumping and leak control equipment.

Formerly Operations Manager for the Marley Company, Red
Jacket Pumps Divisien, Trvine, Califernia. Mr. Hiller was
also Product Development Manager and Industrial Engineering
Manager of the Red Jacket Pumps, Davenport, Iowa, Divisiecn.

Mr. Hiller is a holder of 6 patents on deep well pump and
vapor control technology. Member, American Institute of

rndustrial Engineers (AIIZ).

Seffery W. Wiegand, Ph.D., Vice President

Engineering geclogist. Formerly Vice President of Leighton &
Associates, Irvine, california. Previcusly was Project
Supervisor for D'Appeclonia Consulting Engineers, Irvine,
california. :

nr. Wiegand has managed the assessment and cleanup of over
<wvpe hundred incidents of soil and ground water
contamination by petroleum products for major oil companies.
Ze has practiced engineering geclogy since 1960 in a variety
of projects, including six major dams in North and South
America:; the national highway develcopment program for
Bolivia; harbors; military installations; and residential and
commercial development. He has authored 17 published
technical papers; the most recent was in May, 1587, on
natural radicactivity in ground waters in Southerm

California.

pr. Wiegand directs the firm's geological operations and
business development program. He is a california Registered
Geclogist and a California Certified Engineering Geologist,

and is a Registered Geologist in Arizona.




Joe M. Quires, P.E., Vice President

Mechanical Engineer. Mr. Quircs has a comprehensive
background in the design and installation of sarvice station
equipment. He is equally cocmpetent in the assessment and

mitigation of leakage from underground tanks.

Formerly Engineering Manager for the Marley Company, Red
Jacket Pumps Division, Irvine, california. Mr. Quiros was
responsible for the West Coast engineering functions,
including directing the installation of vapor contrel

systems.

Mr. Quiros directs the design and implementation of pumping
and treatment systems for underground hydrocarbeon extraction
and separation.

My, Quircs is a Registered professional Mechanical Engineer

in california and Arizona. He is-also a .licensed general
contractor in the State of California.

He received his M.S. in Mechanical Engineering from the
University of Arizona.




The following professionals are all currently working on
several projects each:

1. william Hunt, Manager of Geolegical Services; geologist:
graduated in 1985 in gecleogy from California State
University at Leng Beach? has developed innovative
systems for recovering free product; has performed
approximately £ifty investigations related to
contamination f£rom underground tanks; worked for four
years as a senior technician at the Orange County Water

District.

2. Michael Paules,.hydrogeologist and-geochemist:.graduated
in 1985 with an M.S. in geclogy from West virginia
rniversity; worked #or Murzhy Petroleum for two Years,
and for Global Geochemistry:; experienced in gas
chromatography and mass Spectroscopy.

3. Robert Logan, geologist; graduated in 1986 with an M.S.
in geology from San Diego State University. Published
technical papers on the geology of Westerm Arizona. Has
performed approximately forty contamination
investigations. :

4. Erik Block, geclogist, formerly with Chevren, USA, for
two years: he has a Master's Degree in geology from
caiifornia State Gniversity, Los Angeles.

5. Wilbert Gaston, hydrogeologist, was formerly with Gulf
0il Corporation for six years, and a petroleun
engineering consulting firm. He has a Master's Degree in
geclogy from the University of Houston (1379) and a
Bachelor's in geoclogy from Lamar University, Beaumont,
Texas (1975).

&. Terrence FoX, geologist, graduated from Long Beach State
University with a Master's Degree in geology in 1984, and
a Bachelor's Degree in earth science from Fullerton State
University in 1980. He worked for the U.S. Army Corps of
Enginears for two years perforzing engineering geoclogy
studies. '

7. Stephan Resen, geologist, graduated from Hobart College
in geoclogy in 1982. He worked for Lamont-Doherty
Geophysical institute for 4 1/2 years performing
oceanologic geclogy studles.




8.

10.

1l.

12.

Jaffrey Maxwell, geologist, graduated from the University
of Califernia at Santa Barbara in 1985, and did graduate
work in hydrogeclogy at San Diego State University in

1986.

Eric Mears, geologist, graduated from Eastern Illincis
University in 1986. Has worked for the U.S. Geological

survey for one year including performing investigations
at Superfund sites for the U.S. Environmental Protection

Agency.

Daniel Ramsay, geologist assistant, graduated from Long
Beach State University in 1985 in geology. He worked for
one year for a consulting geotachnical company in Orange

County.

John Nordenstam, geologic intern, in senior year at
california Stata University, Long Beach.

Marlaigne Hudnall, chemist/biologist, graduated in 1985
from the University Of california at Riverside with a
B.S degree in chemistry. She was employed as an
environmental chemist at Edwards S. Babcock and Sons

in Riverside, california, for three years:; she is
experienced in gas chromatography applications and
maintenancs.




proiect Experience
alton Geoscience has performed the following site assessments
and clean ups: _

l.

2.

Major Oil Companies = 300 plus projects

Industrial Companies - 83 plus projects

has alsc performed the following related work:

Investigation of the technical aspects of perm tting
a Class I disposal site; performed for Imperial
county Planning Department. :

Engineering geology investigations for private
developers. ,

Gecthermal energy and ground water heat pump
investigations. :

Research on a high temperature hazardous waste
treatment technology.

Client List

-

The following are representative clients:

1.
2.
3.
4.
5.
6.

7.

Mobil 0il Corporation

The Southland Corporation, 7=-Eleven Division
General Dynamics -~ Convair Division

cargill Corporation

Casa Swvayne

Warner Lambert

Hormel Corporaticn

Union 0il of cCalifornia




BUSINESS REFERENCES

Mobil 0il Corporation
7800 West Alameda Avenue
Suite 700
Los Angeles, California 91505

ENVIRONMENTAL:

Mr. Ralph Edwards
Western Regional Manager
(818) 953-2517

G N

Mr. Harry Ericsen ~ Mr. Glenn Nakano
Los Angeles County | Los Angeles County
(818) 953-2602 (818) 953-2608

The Southland Corporation
7=Eleven Division
1240 South State College Boulevard
Anaheim, Califormia 92806

ENVIRONMENTAL & ENGINEERING

Mr. Larry Morris
(714) 635-7711
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ALTON GEOSCIENCE

@IME & MATERTAL SCHEDULE

May 1, 1987

Professional Fees per hour:

Licensed Geologist $95.00
Project Hydrogeologist 80.00
Project Geologist 70.00
Licensed professional Engineer 85.00
pProject Engineer ' - 70.00
Technician 45.00
Draftsperson ' ' 35.00
Typist . 25.00

mwa above rates do not apply for the preparaticn and presentation
of expert testimony.

Travel:

Auto or pickup truck. $.50 per mile beyond a 20 mile radius
#~om Irvine, CA, plus the appropriate rate per hr. over the
f£irst hour of travel. '

The Following Rates Include Vehicles:

Puxmp=-out rechnician $100.00
Construction superintendent 55.00
Permit Runner 30.00

Add $10.00 per hour to the above rates for nighttime or weekends.
Airline fares. Actual cost plus 15% cverhead and prbtit.
Overnight stay. $30.00 per day plus ledging. $30.00 minizum.

Materials: List price, or cost plus 15% overhead and
profit, whichever is highest.

m=ucking, dump fees, perxits, cutside laboratory tests, and
subcont-actors: Actual cost plus 15% overhead and profit.

Pumpcut Services: site specific. Typical range is from $550 to
$750 per trip, depending_upon t»e number of wells and distance

to the dispesal site. Dispcsal fees are additional and will
be billed at cecst plus 15% overhead and profit.

16510 Aston Street * lrvine, CA 92714  (714) 261.0674
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CytoCulture/Sybron Bioreclamation Proposal

PROPOSED WORK SCHEDULE

TASK FIRMS MONTH
e A R TR T
SemmmmTm Tt
2 ALT X
3 ALT X
4 ALT X
3 ARC X
6 HAT X
7 ALT X X
SYB
8 SYB X
9 SYB x X ¥ X ¥ X x ¥ X X
ALT |
10 SYB ' X

* Participating subcontracting firms:

SYB

= Sybron Chemicals
ALT = Alton Geoscience
ARC = Arrow Construction Co.
HAT = Hatton Construction Co.
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FOR CYTQ SULIVRE

TASK § WORK DESCRIPTION BILLING AMT BILLING DATE

rTagk 1 Review of Literature p111 $3,000 1 month

after NTP.*

Task 2 Acquire permits; plan pill $4,000 1 month
site characterization after NTP.

caci o Drill 11 MW'sl perform 3111 819,000 2 months
sampling and analysis. after NTP.

TA6K 3 Survey, purge, & sample Bi11 46,000 3 months
wells, & submit final : after NTP.
report.

Task 77 Design and acquire per- Bi11 $5,000 3 months
mits for systenm. : after NTP.

cage Fabricate pumps, controls, Bill $15,000 4 months

' micro-circuitry logic, after NTP.
tanks, & anclllary systens.

—pck Install and start up pi11 $10,000 5 months
system. (No Sybron costs atter NTP.
included) :

u/n Tune—up—6ye 5%—————8&%&*&37&007——56—days
J_preparc—quarterly-ropoxt.___-—ettr—————&Eeez—etra
oends~—

T 2 Maintenance ~(riewp®S Bi11 $1,800/ within 30
In'&l.”l,l.y ge—op N1 € . d 5 Mo. daya after

/ the month

«NTP Notlce to Procead

during which
service was
performed.

e W) e
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February 16, 1988

Chris Falbo/Mike Randtz
Blymyer & Sons Engineers, Iac.
1829 Clement Avenue

Alameda, CA 94501

Gentlemen:

In accordance with our discussions by telephone 1last week,
the following text from Cy;oCulture/Syhron Chemicals may be
inserted as an additional provision to Article 3.1 (Time of
Commencement and Substantial Completion) of our pending contract
for the clean up of‘the P.I.E. Emeryville site in order to better
define the goals of ‘our in-situ augmented bioreclamation program:

Progress in groundwater bioreclamation at this
site will be documented by the decrease in levels of
total petroleum hydrocarbons in the effluents of three
bioreactors compared to their respective influents of
contaminated water. Hydrocarbon ljevels for these
effluents must meet RWQCB discharge standards assigned
to this site 1in effect at the time of permitting for
groundwater treatment. In situ reinfiltration for soil
remediation will be monitored by the appearance of
added tracers and/or bacteria in samples taken from
observation wells downfield of the leachfields. It is
expected, but not guaranteed, that these reinfiltration
indicators will be followed by an overall drop in the
levels of petroleum hydrocarbons detected 1in downfield

wells.

Substantial completion of each phase of this
bioreclamation progran will be determined by the
submission of a progress report for each phase to the
client, the Department of Health Services (local office
and Section on Alrternative Technologies) and the RWQCB
as follows: : :

Phase I - Report on Site.Characterization Study
(COMPLETED)

1208 Fourth Avenue San Francisco CA 94122 USA 415/564-1516

- L. van i EEAANSAROT




CytoCulture/Sybron Chemicals Bioreclamation Project | 2
Additional Provision for Contract Article 3.1

Phase IT - Report on Hydrogeology and Contamination
from 18 Monitoring Wells On and Off Site

Phase II will be complete when a report has been
submitted describing the petroleum hydrocarbon levels,
groundwater gradient data and other relevant hydro-
geology informaticn pertaining to the bioremediation of
the former P.I.E. property. This report will better
dJefine the extent of contamination in the property
under discussion and provide hydrogeology parameters
required for the final design, installation and permit-
ting of the bioreactor and reinfiltration systems. All
products and services provided by the contractor and
subcontractors will be due within 30 days of their

invoices.

Phase III - Report on the Treatment of Contaminated
Groundwater with Three Bioreactor Systems

Phase III will be complete when a report has been
submitted documenting the bioreclamation of contaminated
groundwater drawn up from trench drains installed
downfield of major contamination zones on the property
under discussion. Discharge levels for dissolved phase
total petroleum hydrocarbons in the bioreactor effluent
will be reduced more than 953 from levels in the
bioreactor influents found at the commencement of
treatment. As indicated in the proposal, the three
bioreactors will be kept in operation for a period of
ten months from the commencement of groundwater treat-
ment. During this ten month operation, each system is
expected to treat approximately 1 million gallons each
of contaminated groundwater, assuming a flow rate of at
least 2 gallons per minute can be maintained. Treated
water will be discharged to a storm sewer Or sanitary
sewer until permission has been received to reinfiltrate
the water with bacteria into the leachfield system.
All payments for products and services provided by the
contractor and subcontractor for this phase of the
project will be due within 30 days of their invoices.

Phase IV - Final Report on In Situ Bioreclamation of
Soil and Groundwater ‘

Pending approval by the RWQCB and the Department
of Health Services, the discharged treated water will
be augmented with bacteria and nutrients for reinfil-
tration to the contaminated soils on the property under
discussion until the ten month period of bioreactor
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operation (Phase III) has concluded. Phase IV will be
complete when the Final Report has been submitted to
document the bioreactor treatment of contaminated
groundwater (for ten months) and the reinfiltration of
nutrients and bacteria into the contaminated soil. The
Final Report will summarize results of total petroleum
hydrocarbon levels in the bioreactor effluents and
monitoring wells downfield of the contamination zones

on the property.

The overall project, as currently budgeted, will
be complete upon the submission of this Final Report.
All final payments for the products and services
provided by the contractor and subcontractors will be
due within 30 days of the submission of their invoices.

Please contact us if you have any questions regarding the
proposed wording for this added provision in the contract. We
look forward to signing the contract in the very near future and
commencing the monitoring well drilling shortly thereafter.

Thank you.

Sincerely, :

Berneair ] s> S

Randall J. von Wedel, Ph.D.
Project Director

cc: Gary Hater, Sybron Chemicals, Inc.
Robert Copeland, Sybron Chemicals, Inc.




MORRISON & FOERSTER

LOS ANGELES ATTORNEYS AT LAW NEW YORK
SACRAMENTO WASHINGTON, D.C.
ORANGE COUNTY 345 CALIFORNIA STREET LONDON

WALNUT CREEK SAN FRANCISCO, CA 94104-2675 BRUSSELS

PALO ALTO TELEPHONE (415} 677-7000 HONG KONG
DENVER TELEFACSIMILE (41S) 677-7522 TOKYO

TELEX 34-0154 MRSN FOERS SFO

DIRECT DIAL NUMBER

October 7, 1992 {415) 677-7117

BY HAND DELIVERY

David D. Cooke, Esq.
Beveridge & Diamond

Suite 3400

One Sansome Street

San Francisco, CA 94104-4438

Re: Powell Street Plaza, Emeryville

Dear David:

We represent Aetna Real Estate Associates ("Aetna')
with respect to environmental issues at the Powell Street
Plaza in Emeryville (the #Plaza’) and are writing today
concerning the Purchase and Sale Agreement for the Plaza
between Aetna as purchaser and Eastshore Partners
(”Eastshore!) as seller dated February 14, 1990 (the
"Agreement’”). We understand that Eastshore is a limited
partnership, and that you represent its general partner
Martin-Eastshore, which is itself a general partnership.

You are hereby notified that Aetna considers Eastshore to be
in material breach of Section 14.01(s) of the Agreement.

In 1986, Eastshore acquired the Plaza property from
P.I.E. Nationwide, Inc. (”P.I.E."), which had operated it as
a trucking terminal, utilizing certain underground storage
tanks. As you know, these tanks leaked substantial
guantities of petroleum hydrocarbons into the soil and
groundwater at the property.

Environmental contamination was a significant
concern to Aetna at the time of its purchase of the Plaza
property from Eastshore; as a consequence, six full pages of
environmental representations, warranties, covenants and
indemnities were negotiated. These provisions recognized
that P.I.E. was already conducting a cleanup, but required
that Eastshore guarantee the successful completion of the
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project. As you know, P.I.E. is bankrupt and the cleanup
project has been terminated well short of completion. Under
the Agreement, Eastshore is obligated to assume direct
responsibility for the cleanup or to reimburse any and all
expenditures that Aetna may incur in doing so itself.

In paragraph 14.01(s)(1) of the Agreement,
Eastshore warrants that:

No contamination . . . that either (i) is
in violation of any Environmental Law or
(ii) does not conform to any remedial or
clean-up measures required at any time
and from time to time by any governmental
agency or authority with jurisdiction,
will remain on, under or about the
Property (including, without limitation,
the soil and ground water) or any other
property in the vicinity of the Property
(where the source of contamination on the
other property is attributable to .
contamination of the Property) following
completion of the activities and services
described in the contract between P.I.E.
Nationwide, Inc. and CytoCulture
International/Sybron Chemicals Inc. in
Joint Venture, dated March 24, 1988 (the
"Clean—-up Contract?),.

Paragraph 14.01(s)(1) then provides that, if the
contamination is not remediated to regulatory action levels
pursuant to the Clean-up Contract, then Eastshore and its
principals, including J. David Martin and Thomas J. Gram:

shall indemnify and hold [Aetna] harmless
from and against any and all loss, cost,
damage, liability and expense (including
without limitation attorneys’ fees and
costs) arising from or in connection with
the performance or failure of performance
of the Clean-up Contract by either party
thereto, or by the failure, for any
reason, of the Property and any other
property in the vicinity of the Property
(where the source of the contamination on
the other property is attributable to
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contamination of the Property) to be
cleaned up or remediation measures to be
completed . . . in accordance with the
Clean-up Contract and in compliance with
all Environmental Laws in effect as of
the Closing Date and the requirements
from time to time of any governmental
authority with jurisdiction.

Paragraph 14.01(s)(2) of the Agreement then requires that
the cleanup be completed by December 31, 1992.

It is Aetna’s understanding that substantial soil
contamination, floating product and dissolved hydrocarbon
constituents in groundwater remain at the Plaza property,
and that the contamination has migrated off site to the
south and probably to the west. Specifically, 1.32 feet of
floating product was measured in one monitoring well in
1988; moreover, when CytoCulture, P.I1.E.'s cleanup
contractor, excavated interception trenches on the south and
west property lines in late 1988, substantial amounts of
floating product were encountered. Hydrocarbon soil
contamination has been measured as high as 17,000 ppm, and
BTXE recordings in groundwater have also been high. For
example, it is Aetna’s understanding that the groundwater
influent treated by CytoCulture contained benzene up to
630 ppb.

As far as Aetna is aware, there are no government
cleanup or investigation orders or directives outstanding.
However, the environmental conditions at the Plaza property
(and in property in its vicinity to the south and west) in
all three media (floating product, soil, and groundwater)
are clearly well over levels that will concern the
responsible agencies., To take just one example, the benzene
readings that have been recorded in groundwater exceed the
maximum contaminant level of 5 ppb by up to a factor of over
one hundred twenty.

Even if Eastshore were to assume direct
responsiblity for completion of the cleanup today, it would
certainly not be possible to achieve completion by the
December 231, 1992 deadline set by the Agreement. However,
if Eastshore provides a written commitment to Aetna by
October 16, 1992 that it will take immediate steps to resume
and complete the cleanup and will permit Aetna to provide
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appropriate input into the cleanup design, schedule and
implementation, then Aetna will consider an extension of the
contract deadline. (Aetna will also expect Eastshore and
its principals to toll applicable statutes of limitations as
of today’'s date.) However, Aetna will not waive any
consequential damages that may result from Aetna'’s inability
to market the property after December 31, 1992 due to the
contamination, or from its inability to realize full market
value if a sale is negotiated.

If Eastshore fails to provide this written
commitment by October 16, 1992, Aetna intends to avail
itself of any and all legal and egquitable remedies available
to it, including rescission and restitution, specific
performance, an assumption of the cleanup itself, and/or any
combination thereof. If Aetna elects to assume
responsibility for the cleanup, Aetna will look to Eastshore
for full reimbursement under the indemnity provision of the
Agreement, including attorney fees.

Aetna understands that The Martin Group owns the
property directly to the south of the Plaza property and is
engaged in environmental investigations and perhaps
remediation there. If this is so, it seems to us that
Eastshore could realize significant cost savings by
coordinating those efforts with activities at the Plaza
property by assuming cleanup responsibilities there rather
than paying for two sets of contractors. That cost
inefficiency would result if Eastshore forces Aetna to
engage separate contractors for which Eastshore would be
required to indemnify Aetna under the Agreement.

We look forward to your prompt response to this

letter,
Very truly yours,
Barry S. Sandals
BSS:beh

YB1040 ([3284/4T)
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cc: The Martin Group
6475 Christie Avenue, Suite 500
Emeryville, CA 94608
Attn: J. David Martin

East Bay Park Company

¢/0 The Martin Group

6475 Christie Avenue, Suite 500
Emeryville, CA 94608

Attn: Thomas J. Gram

Emery Terranomics Associates
455 Northpoint

San Francisco, CA 94133
Attn: Barry Culbertson

Y81040 [3284/47]
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LOS ANGELES ATTORNEYS AT LAW NEW YORK
SACRAMENTO WASHINGTON, D.C.
ORANGE COUNTY 345 CALIFORNIA STREET DENVER
PALO ALTO SAN FRANCISCO, CA 94104-2675 LONDON
WALNUT CREEK TELEPHONE (415) 677-7000 BRUSSELS
SEATTLE TELEFACSIMILE (415) 677-7522 HONG KONG

TELEX 34-0154 MRSN FOERS 5FO TOKYO

DIRECT DIAL NUMBER

December 1, 1992 ' (415) 677-7117

BY HAND DELIVERY

David D. Cooke, Esqg.
Beveridge & Diamond

Suite 3400

One Sansome Street

San Francisco, CA 94104-4438

Re: Powell Street Plaza, Emeryville

Dear David:

Thank you for your letter dated November 12, 1992,
enclosing the November 9, 1992 proposal by PES
Environmental, Inc. ("”PES”) for free product removal at the
Powell Street Plaza site. In my letter to you dated
October 29, 1992, I indicated that Etna Real Estate
Associates L.P. ("Etna”) expected Eastshore Partners
("Eastshore”) to evaluate the PES proposal promptly and
advise k£tna whether Eastshore were willing to implement it.
Your November 12 letter did not speak to that point, and I
am writing today to inquire, among other things, if
Eastshore has made a decision.

Etna representatives have reviewed the PES
proposal, and believe that free product removal should be
implemented, although the specific proposal in question is
at best a beginning and will require prompt follow-through
to insure adequate cleanup. ZXEtna wants your client to
proceed with free product removal, and is prepared to speak
with you about arrangements for PES access to the Plaza
property that will avoid interference with EBtna'’s tenants.
Nevertheless, while free product removal would be a step in
the right direction, it falls well short of Eastshore'’s
contractual commitment to Etna under the Purchase and Sale
Agreement ("Agreement”), as outlined in my October 7, 1992
letter to you.

You have several times expressed the view that
Eastshore has no contractual cleanup obligations other than
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to respond to government cleanup directives. This is
clearly wrong both as a textual matter and as a matter of
contractual intent; ZEtna bargained for the completion of a
cleanup that was already in process when the contract was
signed, and Eastshore'’s breach leaves Etna in the position
of holding title to property that will be difficult to
market because of the environmental contamination that
Eastshore has failed to clean up. Specifically and to begin
with, in Section 14.01(s)(ii) of the Agreement, Eastshore
warranted and covenanted that the cleanup described in the
contract between P.I.E. Nationwide, Inc. and CytoCulture
International/Sybron Chemicals Inc. (the “Clean-up
Contract”) "will be completed in accordance with the terms
of the Clean-up Contract on or before December 31, 1992,
subject to extension upon [Ztna’s] written approval, which
will not be unreasonably withheld if the clean-up is still
continuing pursuant to the Clean-up Contract. . . .7 You
have suggested that this sentence merely expressed the
"expectation” of the parties, rather than creating an
enforceable contractual obligation. But as we have pointed
out, if the December 31, 1992 completion date were merely
hortatory, the parties would hardly have provided a
mechanism to extend the deadline, with ZEtna's approval, if
cleanup progress were still being made.

As you know, CytoCulture abandoned the Clean-up
Contract in approximately May, 1990, and no work has
proceeded since that time. Moreover, Eastshore has never
asked ZEtna for approval of an extension of the December 31,
1992 deadline. Finally, because the cleanup is not "still
continuing pursuant to the Clean-up Contract,” ZEtna would
have been fully justified in withholding such approval even
if Eastshore had made such a request. Eastshore has
therefore breached the Agreement. At a minimum, if
Eastshore wishes to avoid a suit for rescission and/or other
appropriate relief (including attorney fees pursuant to
Section 15.20 of the Agreement), Z£tna will reguire Eastshore
to assume and complete the Clean-up Contract at its own cost
and expense on as expedited a schedule as possible.

Moreover, Eastshore has self-effectuating, positive
cleanup obligations under the Agreement beyond the Clean-up
Contract. This is because, in Section 14.01(s) of the
Agreement, Eastshore also warranted and covenanted that
contamination at the Plaza property did not violate any
"Environmental Law"” as defined. In fact, however, the
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remaining contamination violates Environmental Law in at
least the following material respects: '

1. There is petroleum hydrocarbon contamination
at the Plaza property caused by leaks in underground
storage tanks owned by Eastshore and Eastshore, as owner
of the tanks, has viclated, and is continuing to
violate, requlations promulgated pursuant to the
Resource Conservation and Recovery Act Section 9003,

42 U.S.C. § 6991b, at 40 CFR Part 280, by, inter alia:
(1) failing to respond, as required by subpart F, to the
confirmed release of Hazardous Waste, in viclation of
40 CFR § 280.60; (ii) failing to measure for the
presence of a release where contamination is most likely
to be present at the Property, in violation of

§ 280.62(a)(5): (iii) failing to submit a report to the
implementing agency summarizing the initial abatement
steps taken under § 280.62(a), in violation of

§ 280.62(b); (iv) failing to assemble adequate
information relating to surrounding populations, water
guality, use and approximate locations of wells
potentially affected by the release, climatological
conditions and land use, in violation of § 280.63(a);
(v) failing to assemble information relating to the
results of free product investigation and failing to
begin free product removal as soon as practicable, in
violation of § 280.62(a)(6); (vi) failing to conduct
free product removal in a manner that minimizes the
spread of contamination into previously uncontaminated
areas, in violation of § 280.64; and (vii) failing to
determine the full extent and location of soils
contaminated by the release and contamination of
dissolved product contamination in the groundwater, in
violation of § 280.65(a):

2. Eastshore ig in violation of the California
Health and Safety Code, as amended, in that:
(i) Eastshore has disposed and continues to dispose of
hazardous wastes at the Plaza property despite the fact
that Eastshore does not hold a valid hazardous waste
facilities permit or other qrant of authorization to use
the Plaza property for such ‘disposal, in violation of
Health and Safety Code §§ 25203, 25189 and 25189.2, and
(ii) Eastshore has not taken adequate corrective action
in response to the unauthorized release of petroleum at
the Plaza property to ensure protection of human health,
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safety, and the environment, in violation of Health and
Safety Code § 25299.37;

3. Eastshore is not in compliance with the
california Water Code, as amended, in that:
(1) Eastshore has caused or permitted, and continues to
cause or permit, oil and residuary products of petroleum
to be deposited in or on waters of the state without
compliance with waste discharge requirements, in
vieclation of Water Code § 13350(a)(3); (ii) Eastshore
has caused or permitted, and continues to cause or
permit, hazardous substances to be discharged in or on
waters of the state where they have created a condition
of pollution or nuisance without compliance with waste
discharge requirements, in viclation of Water Code
§ 13350(b); and

4. Eastshore is in violation of the california
Code of Regulations in that: (i) Eastshore has failed
to take adequate interim remedial actions to abate or
correct the effects of the continued release of
Hazardous Waste at the Plaza property in violation of 23
Cal. Code Regs. § 2722(b); (ii) Eastshore has failed to
submit an adequate corrective action work plan to the
responsible regulatory agency in violation of 23 cal.
Code Regs. § 2722(c); (iii) Eastshore has failed to
conduct an adequate Preliminary Site Assessment in
violation of 23 Cal. Code Regs. § 2722(a) and § 2723;
(iv) Eastshore has failed to conduct adequate
investigations of the unauthorized release of Hazardous
Waste at the Plaza property and surrounding area
possibly affected by the release in violation of 23 cal.
Code Regs. §§ 2722(a), 2724 and 2725; and (v) Eastshore
has failed to carry out an adeguate and cost-effective
alternative for remediation or mitigation of the actual
or potential adverse effects of the unauthorized release
of Hazardous Waste at the Plaza property in violation of
23 Cal. Code Regs. § 2726.

Please let me know promptly what Eastshore intends
to do to cure these violations of law.

In a letter to me dated November 11, 1992, you
asked for information regarding the "possibility that
Building D was constructed over highly contaminated soil.”
Among others things, we relied for the guoted statement
(from my earlier letter to you) on several personal



MORRISON & FOERSTER

David D. Cooke, Esq.
December 1, 1992
Page Five

communications between XEtna representatives and
representatives of various contractors who have performed
investigative and cleanup work at the Plaza property in the
past. If we obtain more particulars, we will advise you.
However, the fact that highly contaminated soil is left at
the site is also documented in reports that we assume are
already in your possession. One is the "Report on
Additional Site Characterization Studies” prepared by Altcn
Geoscience for CytoCulture and dated April 28, 1988.

Figure 6 to that report provides readings for total
petroleum hydrocarbon (#“TPH") contamination in soils that
was apparently measured between October 1987 and March 1988,
well after the completion of the soil remediation that we
understand to have been performed at the site earlier in
1987, TPH measurements in borings B-7, B-~11, and B-18, all
surrounding Building D, ranged from 10,000-17,000 ppm. If
you do not have a copy of this report, please let me know
and I will supply one.

We await your response.

cc: The Martin Group
6475 Christie Avenue, Suite 500
Emeryville, CA 94608
Attn: J. David Martin

East Bay Park Company

c/o The Martin Group

6475 Christie Avenue, Suite 500
Emeryville, CA 94608

Attn: Thomas J. Gram

Emery Terranomics Associates
455 Northpoint

San Francisco, CA 94133
Attn: Barry Culbertson

Wa4856 [3284/100)
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(204 585-8162

Barry S. Sandals, Esq.
Morrison & Foerster

345 California Street

San Francisco, CA 94104-2675

Re:  Powell Street Plaza, Emeryville
Dear Barry:

This responds to your letters written on behalf of Aetna Real Estate Associates L.P.
("Aetna"), dated October 7, 1992 and December 1, 1992, regarding the Purchase and Sale
Agreement dated February 14, 1990 ("Agreement”) by and between Eastshore Partners
("Eastshore")Y, as seller, and Aetna, as buyer, of the Powell Street Plaza Property (“the
Property"); the clean-up of the Property; and PES Environmental, Inc.’s ("PES") recently
proposed work at the Property and the adjacent Shellmound III site. In sum, Eastshore
denies Aetna’s assertion that Eastshore is in breach of the Agreement, and rejects Aetna’s
analysis of the Agreement whereby Aetna concludes that Eastshore has an affirmative or
enforceable obligation under the Agreement to clean up, or pay for the clean-up, of the
Property.

Cleanup Duties and Indemnity. As you know, the parties contemplated, and the
Agreement reflects, that P.I.LE. Nationwide, Inc. ("P.I.E.") would be responsible for the
cleanup of the property pursuant to the clean-up contract ("Clean-up Contract") between
P.LE. and Cytoculture International/Sybron Chemicals Inc., dated March 24, 1988.
Eastshore understands Aetna’s position to be that Eastshore is the guarantor of P.L.E.’s
performance, and that, in light of P.I.E.’s default, Eastshore must conduct the clean-up in
accordance with the Clean-up Contract. Eastshore disagrees, and contends that Aetna
confuses the representations in the Agreement with its covenants, and misapprehends or
disregards the remedies specified in the Agreement.

1/ For ease of reference, all references in this letter to Eastshore shall include Eastshore
Partners and its individual guarantors.
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Section 14 of the Agreement contains the relevant provisions.  In section
14.01(s)(i), Eastshore represented that following the completion of the activities and services
under the Clean-up Contract, no contamination relating to the Prior Harmful Use? that
either is a violation of an environmental law, or which does not conform to a requirement of
a governmental agency, will remain on the property. (Agreement, §14.01(s)(i), p. 63.) In
that same section, the parties spelled out their intent with respect to this representation:

The intent of the foregoing representation is that [Eastshore] shall
indemnify and hold [Aetna] harmless from and against any and all loss,
cost, damage, Lability and expense (including without limitation
attorneys’ fees and costs) arising from or in connection with the
performance or failure of performance of the Clean-up Contract by
either party thereto, or by the failure, for any reason, of the Property
and any other property in the vicinity of the Property (where the source
of the contamination in the other property is attributable to
contamination of the Property) to be cleaned up or remediation
measures to be completed in relation to the Prior Harmful Use in
accordance with the Clean-up Contract and in compliance with all
Environmental Laws in effect as of the Closing Date and the
requirements from time to time of any governmental authority with
jurisdiction.

(Id., §14.01(s)(i), pp. 63-64.) Notwithstanding Aetna’s characterization of the fdregoing as
establishing a guaranty or suretyship arrangement, the Agreement unambiguously limits
Eastshore’s obligation with respect to the clean-up of the Property to indemnification.

Had the parties intended a different type of obligation, such as a guarantee to
complete the clean-up in the event of a default of the Clean-up Contract, they were capable
of expressing it clearly. For example, in an unrelated provision the parties agreed that
Eastshore would (1) complete certain tenant improvements, and (2) indemnify and hold
harmless Aetna from losses, costs, damages, liens, and expenses arising out of or in
connection with such improvements. (Agreement, §14.01(), pp. 55-56.) The specific
language of section 14.01(j) establishing both Eastshore’s affirmative obligation to perform
certain work and to indemnify Aetna stands in contrast to the limited indemnity provision
adopted by the parties in section 14.01(s).

2/ The "Prior Harmful Use" was defined in Schedule 4 of the Agreement in the
following terms: “Prior use of most of the Property as a truck terminal (including
maintenance facilities) by PIE Trucking and East Texas Motor Freight caused hydrocarbon
contamination to be released into the soil and water." (Agreement, Schedule 4, 98, p- 3.

—+
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For its theory that Eastshore is responsible to Aetna to perform the Clean-up Contract
in P.LLE.’s place, Aetna also relies on section 14.01(s)(ii). Section 14.01(s)(ii) contains
representations, not covenants. It states, in pertinent part:

Seller ... (A) ha[s] operated the Property and constructed the
improvements, and ha[s] at all times received, handled, used, stored,
treated, transported and disposed of alt petroleum products [and other
toxic, dangerous and hazardous chemicals] in compliance with all
Environmental Laws in effect as of the Closing Date and (B) ha[s]
removed or caused to be removed from the Property all Hazardous
Materials . . . except for small quantities of Hazardous Materials
commonly found in offices or retail stores (such as white out and copy
toner) and except to the extent of the remaining clean-up activities
described on Schedule 4, which activities will be completed in
accordance with the terms of the Clean-up Contract on or before
December 31, 1992, subject to extension upon Buyer’s written
approval, which will not be unreasonably withheld if the clean-up is
still continuing pursuant to the Clean-up Contract and pursuant to the
requirements of any governmental authority with jurisdiction.

(Agreement, §14.01(s)(ii), pp. 64-65.) You argue that the parties’ adoption of a mechanism
for the extension of the clean-up period after December 31, 1992, means that Eastshore has a
"self-effectuating, positive cleanup obligation" to perform the clean-up in the event of a
default by P.ILE. Once again, Eastshore disagrees. That is certainly not what the
Agreement says, and the parties were more than capable of expressing directly what Aetna
now claims that they inferred in a most oblique manner. In fact, as in Section 14.01(s)(i),
the parties specifically set forth their rights and duties in the event of an inaccuracy in the
representations contained in section 14.01(s)(ii). Section 14.02 provides:

[Eastshore] . . . agree[s] to indemnify, defend and hold harmless
[Aetna] . . . from and against any and all liabilities, losses, claims,
damages, judgments, costs and expenses (including, without limitation,
reasonable attorney’s fees) incurred by [Aetna) as a result of any
inaccuracy in any of the representations and warranties contained in
Section 14.01. ...

Agreement, §14.02, p. 69.

To sum up: Aetna claims that Eastshore covenanted to perform the clean-up if P.LE.
defaulted, that Eastshore is in breach of this covenant, and that on this basis a court would
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issue an order compelling Eastshore to perform this work. Because the Agreement does not
contain such a covenant and in fact twice sets forth different, more limited remedies,
Eastshore rejects Aetna’s demand.

Although your letters do not specifically charge Eastshore with a breach of its
indemnity obligations under the Agreement, we take this opportunity to point out that no
such breach has occurred. First, no potential for any indemnity obligation could arise in any
event until 1993. Second, we are not aware of any governmental or third party requiring
Aetna to clean up the property. Aetna’s assertion that the environmental conditions at the
Property are at levels that “will concern responsible agencies” is speculation. The possibility
that a regulatory agency might be concerned about the clean-up of the Property would not
transform the expenses you have suggested that Aetna may incur into costs and expenses that
are recoverable under the indemnity provision. Aetna may choose to pay for a clean-up of
the Property in the absence of any claim or legal obligation compelling Aetna to make such
payments, but if it does so Aetna would be acting as a volunteer. Such voluntary payments
are not recoverable under the Agreement or under the California law of indemnity.

Nor has Aetna established the existence of any "loss” that might fall within the scope
of the indemnity provisions. You have suggested that environmental conditions at the
property affect its market value, but you have also indicated that the property is not on the
market. If Aetna adopts a bona fide plan to market the property, please let us know.
Meanwhile, there is no reason whatsoever to believe that the value of the property to Aetna -
- as an income-generating commercial development -- has been affected in any way by
P.ILE.’s default of the Cleanup Contract.

"Violations of Law." Your December st letter suggests that the representations
contained in section 14.01(s)(ii) apply to currently existing conditions at the Property.
Eastshore disagrees. The representations plainly concerned the use of the Property and its
status at the time the parties entered into the Agreement; it did not address any future use of
the Property by Eastshore, much less suggest that Eastshore had any obligation to insure the
Property’s continued compliance with environmental laws, or to correct any alleged non-
compliance which could arise at the Property in the future. Thus, the violations of law
which you allege in pages three and four of your December 1st letter are irrelevant in a
discussion of Eastshore’s representations and obligations under the Agreement.¥

3/ In light of this conclusion, we do not address specifically the various supposed
"violations" of law detailed in your letter. We do note, however, that most of the violations
you have alleged are violations that only a current owner can commit.
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Free Product Removal. As we have advised, Eastshore has engaged PES
Environmental, Inc. ("PES") to conduct the free product removal project outlined in PES’s
letter to Thomas Gram of November 9, 1992, and forwarded to you on that date for you
review. The only prerequisite to the commencement of this work is the execution of a
mutually acceptable site access agreement, which you stated that you would prepare and send
to us. We await receipt of your draft, and will respond promptly.

Eastshore looks forward to an amicable resolution of this matter with Aetna. If you
have any questions, or would like to discuss these issues further, please contact me at (415)
983-7710.

Very truly yours,

SN/

David D.Cooke

ce: Thomas J. Gram, Esq.

NV 037241 80u1r\24 1 8dde 002




MORRISON & FOERSTER

LOS ANGELES ATTORNEYS AT LAW NEW YORK

SACRAWN'!D ) WASHINGTON, D.C.

ORANGE COUNTY 345 CALIFORNIA STREET DENVER

PALO ALTO SAN FRANCISCO, CA 94104-2675 LONDON

WALNUT CREEK TELEPHONE (415) 677-7000 BRUSSELS
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DIRECT DIAL NUMBER

January 11, 1993 (415) 677-7117

BY CERTIFIED MAIL --
RETURN RECEIPT REQUESTED

William Reilly, Administrator Eastshore Partners

United States Environmental c/o The Martin Group
Protection Agency 6475 Christie Ave., Suite 500
401 M Street S.W. Emeryville, CA 94608

Washington, D.C. 20460 Attn: J. David Martin

Eastshore Partners

James Strock, Secretary c/o0 East Bay Park Company

California Environmental c/c The Martin Group
Protection Agency - 6475 Christie Ave., Suite 500
555 Capitol Mall, Suite 235 Emeryville, CA 94608

Sacramento, CA 95814 Attn: Thomas J. Gram

Eastshore Partners

c/0 Emeryville Terranomics Assoc.
455 Northpoint

San Francisco, CA 94133

Attn: Barry Culbertson

Re: Notice of Intent to File a Citizen Suit
Pursuant to RCRA Section 7002(a)(l)(A),
42 U.S.C. § 6972(a)(1)(A); and Notice of
Endangerment Under RCRA Section
7002(a)(1l)(B), 42 U.5.C. § 6972(a)(1)(B)

Dear Sirs:

This letter constitutes a notice of violations of
the Resource Conservation and Recovery Act ("RCRA¥) and of
conditions that may present an imminent and substantial
endangerment to health or the environment, pursuant to RCRA
Sections 7002(b)(1)(A) and 7002(b)(2), 42 U.S.C.

§§ 6972(b)(1)(A) and 6972(b)(2). Please take notice that
our client, Etna Real Estate Associates, L.P. ("Etna’), may
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file a civil action against Eastshore Partners ("Eastshore)
and its individual general partners, or any of them, in the
United States District Court for the Northern District of
california, pursuant to RCRA Sections 7002(a)(1)(A) and
7002(a)(1)(B), 42 U.S.C. §§ 6972(a)(1l)(A) and 6972(a)(1)(B),
with respect to the property in Emeryville, california
commonly known as the Powell Street Plaza (sometimes
referred to herein as the-*"Property”), if alternative means
of resolving the claims identified herein are unsuccessful.

FACTS

Etna is the present owner of the Powell Street
Plaza, having acquired it from Eastshore pursuant to a
Purchase and Sale Agreement dated February 14, 1990 (the
"Agreement”). Eastshore or its predecessor, East Bay Park
Company (collectively "Eastshore”), acquired the Property in
1986 or 1987. During its ownership of the Property,
Eastshore owned and operated a number of underground storage
tanks (the "Tanks"”) which had leaked and which continued to
leak various petroleum hydrocarbon wastes. Eastshore was
aware of these conditions, and in the Agreement, promised
Etna that the conditions would be abated. Some remediation
work was performed, but the effort has been abandoned. ZXEtna
understands that various state regulatory agencies have been
involved with investigatory activities at the Property, and
that the lead agency is presently the Alameda County
Department of Environmental Health (#DEH”), pursuant to the
UST Local Oversight Program. The Property is apparently
listed in DEH records as the "P.I.E. Nationwide” Site at
5500 Eastshore Highway in Emeryville, in reference to the
now bankrupt owner of the Property prior to Eastshore.

Eagtshore and its general partners are all
“persons,” as that term is defined in RCRA Section 9001(6),
42 U.5.C. § 6991(6), who are in violation of the standards,
regulations, conditions, requirements or prchibitions that
have been promulgated pursuant to RCRA Section 9003(a),

42 U.S5.C. § 6991b(a).

Eastshore and its general partners are all "owners”
and "operators” of the Tanks as those terms are defined in
RCRA, Sections 9001(3) and 9001(4), 42 U.S.C. §§ 6991(3) and
6991(4). :

Eastshore and its general partners are all persons
who were owners and operators of the Property and the Tanks
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and who-have contributed to the past handling, storage,
transportation, or disposal of hazardous waste, as defined
in Section 1004(5) of RCRA, 42 U.5.C. § 6903(5), or solid
waste, as defined in Section 1004(27) of RCRA, 42 U.S.C.

§ 6903(27), including, but not limited to, petroleum fuel-
related contaminants (i.e., total petroleum hydrocarbons
(gas), total. petroleum hydrocarbons (diesel), oil and
grease, benzene, toluene, ethylbenzene and total xylenes),
tetra-ethyl lead, and chloroform and other volatile organic
compounds (collectively the "Contaminants®). The above-
identified Contaminants may present an imminent and
substantial endangerment to health or the environment at the
Property and the surrounding environment, including
underground aguifers.

The Tanks are “underground storage tanks” ("USTs?)
as that term is defined in RCRA Section 9001(1), 42 U.S.C.
§ 6991(1), and 40 CFR § 280.12, and are *“petroleum UST
systems? as defined in 40 CFR 280.12.

The Contaminants contained in the Tanks and
released into the environment are each “regulated
substances,” as that term is defined in RCRA
Section 9001(2), 42 U.S.C. § 6991(2), and 40 CFR § 280.12.
The Tanks contained "petroleum” as that term is defined in
RCRA Section 9001(8), 42 U.S.C. § 6991(8).

There have been "releases,” as that term is defined
in RCRA Section 9001(S), 42 U.S.C. § 6991(5), and 40 CFR
§ 280.12, of the Contaminants from the Tanks into the
environment at the Property.

Eastshore and its general partners are all persons
who have contributed to the past handling, storage, or
disposal of the Contaminants, which may present an imminent
and substantial endangerment to health and the environment
at the Property. The Contaminants are currently migrating
through the soil and into the groundwater beneath and
adjacent to the Property thereby further contaminating, or
threatening further to contaminate, the waters of the State
of california.: ‘

THE VIQLATIONS OF RCRA SUBTITLE I

Eastshore and its general partners are obligated to
comply with Subtitle I of RCRA and the regulations
promulgated pursuant to RCRA Section 9003, 42 U.S.C.
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§ 6991b, at 40 CFR Part 280. Eastshore and its general
partners have failed to comply with the standards and
requirements of Subtitle I of RCRA and the regqulations
promulgated pursuant thereto. Such violations include, but
are not limited to, the following:

1. Eastshore and its general partners have
violated and are in violation of 40 CFR § 280.60 in that
they have failed and refused and continue to fail and refuse
to comply with the requirements of 40 CFR § 280.65, which
was promulgated to assure prompt and effective response to
the release of regulated substances that may endanger the
public health, safety and welfare and the environment. 1In
response to confirmed releases from the Tanks, Eastshore and
its general partners have failed and refused and continue to
fail and refuse to timely investigate and continuously
pursue to completion corrective action regarding the release
of the Contaminants, the release site and the surrounding
area p0551b1y affected by the release of the Contaminants,
as required by 40 CFR Part 280, Subpart F, notwithstanding
the evidence that groundwater has been affected by the
release and that contaminated soils are in contact with
groundwater,

2. Eastshore and its general partners have
violated and are in violation of 40 C.F.R. § 280.62(a)(5) in
that they have failed to measure for the presence of a
release where contamination is most likely to be present at
the Property.

3. Eastshore and its general partners have
violated and are in violation of 40 C.F.R. § 280.62(a){6) in
that they have failed to begin free product removal as soon
as practicable and in accordance with 40 C.F.R. § 280.64.

4. Eastshore and its general partners have
violated and are in violation of 40 C.F.R. § 280.62(b) in
that they have failed to submit reports to the implementing
agency summarizing the initial abatement steps taken under
40 C.F.R. § 280.62(4) - (6).

5. Eastshore and its general partners have
violated and are in violation of 40 C.F.R. § 280.63(a) in
that they have fajled to assemble adequate information
relating to surrounding populations, water quality, use and
approximate locations of wells potentially affected by the
release, climatological conditions, and land use. Eastshore
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and its-general partners have also failed to assemble
information relating to the results of free product
investigation required under 40 C.F.R. § 280.62(a)(6).

6. Eastshore and its general partners have
violated and are in viclation of 40 C.F.R. § 280.63(b) in
that they have failed to submit the information collected in
compliance with Section 280.63(a) in a manner that
demonstrates its applicability and technical adequacy.

7. Eastshore and its general partners have
violated and are in violation of 40 C.F.R. § 280.64 in that
they have failed to conduct free product removal in a manner
that minimizes the spread of contamination into previously
uncontaminated zones and that properly treats, discharges or
disposes of recovery by-products in compliance with local,
state and federal regulations. Eastshore and its general
partners have also failed to submit to the implementing
agency free product removal reports.

8. Eastshore and its general partners have
violated and are in violation of 40 C.F.R. § 280.65(a) in
that they have failed to determine the full extent and
location of soils contaminated by the release and the
presence and concentrations of dissolved product
contamination in the groundwater by investigating the
release site and the surrounding area possibly affected by
the release. :

The full name, address and telephone number of the
person on whose behalf this Notice is being given is:

Ztna Real Estate Associates, L.P.
c/o REtna Insurance Company
CityPlace

Hartford, CT 06156

The full name, address and telephone number of
legal counsel representing Etna is:

Morrison & Foerster

345 California Street
San Francisco, CA 94104
Tel. (415) 677-7000
Attn: Barry S. Sandals
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- This notice is given pursuant to RCRA
Section 7002(b)(1)(A), 42 U.S.C. § 6972(b)(1)(A) and RCRA
Section 7002(b)(2), 42 U.S5.C.- § 6972(b)(2).

cc: Jeffery R. Berry, Esq.
Etna Insurance Company, Law Department YFF1
CityPlace
Hartford, CT 06156

David D. Cooke, Esqg. (counsel for Eastshore)
Beveridge & Diamond

One Sansome Street, Suite 3400

San Francisco, CA 94104

Daniel McGovern, Regional Administrator

Region IX, United States Environmental Protection Agency
75 Hawthorne Street

San Francisco, CA 94105

Alameda County Department of Environmental Health
Hazardous Materials Division

80 Swan Way, Room 200

Oakland, CA 94621

William F. Soo Hoo, Director

California Department of Toxic Substances Control
400 P Street, 4th Floor

P.Q. Box BO6

Sacramentco, CA 95812-0806

Walter Pettit, Executive Director
California Water Resources Control Board
901 P Street '

P.O. Box 100

Sacramento, CA 95812-0100

Steven R. Ritchie, Executive Officer
California Regional Water Control Board
San Francisco Bay Region

2101 Webster Street, Suite 500

Oakland, CA 94612

W55058 ([3284/100)
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Noverber 12, 1992 @os Se3-Bi6R

Barry §. Sendals, Esq. Bx kand
Mortison & Foerster
345 Californiz Street
San Francisco, CA 94111

Re:  Powell Streat Plaza
Dear Barry:

Enclosed as you have requested s a copy of PES Environmental, Inc,’s proposal to
conduct a free-phase hydrocarbon product removal program and water-level investigation at
the Powell Street Plaza site in Emeryviile,

Very uuly yours,

N
/ /,,,,,,

Pavid D. Cocks

Enclosure
cc {w/o encl.):

Thomas J. Gram
Robert 8. Creps
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PES &nvironmental, inc.
Engirtesring & Environmaental Services _ .

November 8, 1992
P241.01

Mr. Thomas Gram
$800 Sheilmousnd, Suite 210
Emeryville, California 94608

PROPOSED SCOPE OF WORK AND FEE ESTIMATE
PRODUCT REMOVAL AND WATER-LEVEL INVESTIGATION
POWELL STREET PLAZA AND SEELLMOUND III SITES
EMERYVILLE, CALTFORNIA

Dear Tom:

“This lettar presents PES Envirommental lnc.'s (PES) proposal to conduet a free-phase

hydsocarbon product temoval program and water-level investigation at the Powell Street

Plaza site (formeriy the Paeific Intermountain Bxpress (P.1.E.] Trucking facility) and the s
Shellmound III site located on Shellmound Strest in Emeryvills, California. This proposal

has been prepared ia response to our telephone conversaticn of October 20, 1592, PRBS

understands that wish to initiate a program o remove accessible product from monitoring

weils at the two sites. PES also uaderstands that you have requested a roview of the site

history relstad to ramedial activities. .

BACKGROUND

Wells MW-1 through MW-18 were insalled by Alton Geoscisnce, Ing. in 1988
for the P.1.E. parties for investigation of groundwater conditions refated to the P.I.E. site,
Moritosing Weils MW-8, MW-9, aad MW-10 are located in the Shellmound Streer xight-ofs
way and Monitoring Wells MW-16, MW-17, and MW-18 are located on the Shellmound T
site. The remaining P.1.E. monitoring wells ave located within the P.IE. site boundary,
Monitaring Well MW-17 is no longer accessible. Monitoring Wells MG-1, MG-2,

MG-3, MG-4 and MG-7 and piezometer P2-1 ave located on the Shellmound I site and
were installed by Tenera in 1989 (Wells MG-1, MG-2, MG-3, MG-4) and FES in 1591
(Wells MG~7 and PZ-1) to investigate groundwater conditions at that site.

Water-Jevel and product thicknass measureatants have been colleeted sporadically since April

1988 and June 1989 for the P.LE. and Shellmound III sites, respectively. Huwever, there

hag been 0o regular monitoring of product at the two sites; P.LE. was inst checked in May,

1990 and Shelimound IIF was last monitored in July, 1992. s

1682 Novato Beuievard + Sulte 100 * Novato, California 34847 o (415) 808.1800 FAX (415) 2051601
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PES Rnvirenmerntsai, Ine.

Mr. Thomag Gram
November 9, 1992
Puge 2 -

Water-level elevations for the two sites have ranged from approximately 0.5 to 2,9 fest
above mean ¢ea ievel (MSL)mdthegmnndwaterﬂowdixwﬁonshavcgcnmnybmmwa:d
the scunh. Product bas been measured in Wells MW-7, MW.3, MG-1 and MG-3. Product
deicknass in these wells have ranged from spproximately 0.2 to 1.4 feet. Product has also
baan reported in Well MW-1 (no measursment reported) and a hydrocarbon shesn 2as been
reported in Weil MW-2 and piezometer PZ-1. Waterslgvel and procuct thicksess fluetuation
related to tidal cycle has been suggested by Alion Geosclence; however, this bas not yet been
properly documenter.

Because: (1) no current information exists on the amount, if any, of recoverabls product in
the wells; and (2) capital costs for obtaining product recovery equipment and electrical power
to operste the equipment can be significant, PES recommends a phased approach to
accomplishing the objective. During the initial phase, product will bs recovered manoally
from the wells. Information will be collected during the Phiase I period to avaluate the cost-
effectivenises of obtining and operating automated product recovery equipment. PES
rherefore recommmends that the project proceed by: (1) eenducting injtlal product removal by
manual bailing in conjunction with water-level and product thickness measurements for a
period of four wesks; and (2) evaluats the results of Phase I to assess the effects of ticul
oycle on product thickness and recovery, w0 estimate the potsntis] volums of recoverabls
product, and to design an semi-automated product recovery program. The sami.automated
program wotld likely invelve the lesse or purchass of a product recovery pump and product
storage system that could be periodically moved from well to well,

SCOFE OF WORK
mmommmmmafouowiagnﬁsumof‘ﬂl':awl
To adqunéadonuboutputsoﬂmediaﬁmacﬁviﬁautmuim, PES will review reports

and documants which you will provide. The history of site activities wifl be summarized in &
letter report with the results of Tasks 2 and 3.

2101601 w31 —
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PEs Ewvirontmental, Ine,

Mr. Thattas Gram
Naventber 9, 1992
Puge 3

« Water- duct

Watsr-levals and product thickness meszsurements will be collected over several tidal cycles
1o assess whether the tidal fluctuation has an effect on water-ievel elevations and/or product
thickness in monitoring wells, Measurements will be collested twice 3 week for four weeks.

Watsr-levels and product thickness will be measured in wells on the two sites. An interface
piobe will bs used to measure depth to'the wates/sir interfacs in wells with ne product, and
the water/product and product/aic interfaces in wells with product, Water-level elevations
will be referenced to mean sea level and ted to an existing benchmark for comparison with
previous data, If product ls present, the corrected water-levet elevations will be determined
in the field using a capped piezometer whieh will be lowered Into wells contining product.
Quce the bottom of the piezometes extends below the water/product Interface, the bottom cap
will be distodged allowing only water to enter the piszometer. The wats/air interface within
the piezometer will then be measured using zn electrical sounder and will reflect the water-
level elevation without the effect of the product.

Task 3 <Manual Product Removal hy Railing

Product will be removed from monitoring wells where product is present by mamual bafiing
during each site visit once watar levels aad product thickness measurements have beent
colleeted. Using a stainless stea] Hatler, the product will be carefully bailed t© minimize
dismrbance of the product and minimize the removal of water. The product will be
comtained in a 55-gallon drum stored at the bermed former biotreatment compound on the
P.LE sita. A section of temporary fencing will be chained 2ud padlocked across the
compourd sntrance to reduce (he Hkelihood of access by the public. Product will b
recycled at an appropriate il recycling fucility once an adsquate volume of product
(spproximately SO0 gallons) has been collected to make tmunsportation to the recyeling faeility
cost effective, PES estimatos that approximately 100 gallons of preduct may be recovered
during this initial task and therefore the cost for product recycling will be included in the full
'scale product recovery program (Phase ).

The results of the Phase I investigation will be-interpreted and presented in a letter report.
The raport will include site history,  site map, mbulation of watenlevel and product
thickmess measuremants and produst volumes rersoved per well, assessment of local

101001 i1

Lortd

25 AMREIT 04 OW Wd92:88 28 2T AN




PES Eavironmental, ine.

Mpr. Thomas Gram
. Novembex 9, 1992
Page 4

groupdwater fow and tidal influence, aud an evaluation of product secovery progrm
options. Recommendations will be provided ineluding the advisability of implamenting &
fulleseale recovery program and 2 cogt estimats for the program ineluding our best sstimate
of the time necessary to compiste such & program. The advisability of the program will
depend on the amouat of accessible product along with a cost estiraate for implementiog 8
full-scals product recovery progra.

FEE ESTIMATE

FES will perform its servics oa a time and expense basis according to the amxchad Service
Agreement, General Conditions and Schedule of Charges. Qur estimated fes for conducting
the Phasa I of the Scope of Work is provided below on 2 taskeby-task basis.

PHASE 1
Task 1 Site History Review S 600
Task 2 Water-Level and Product Thickness Measurement 3,050
Task 2 Maoual Product Removal by Bailing 2,800
Task 4 Data Bvalvation and Product Recovery Program Design 500

Towl £6.950

Ammm@awmnmumdﬁhmmmm
i ngmmummammmwmumm

mmamgmmwmymmmmmmmmwpm

PHASE D (Budgetary Estimate Only)

Systern Design and Permitting $ 2,000
Capital Costs for Product Recovery Bquipuient . 7,000
System Installation and Startup * 2,500
Monthly Operation, Maintenance, and Reporting 4,000/month
Product Recyellng (500 gallons) . 300

* Does not iaciuds electrical hookup

24101000 Wil
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autherization to procesd. Tasks 1,2,8nd3 will be compisted in four weeks. PES will
propere a draft report for your review tid comments within the fifth week. PES will thea

not acesptable, please let us kaow 50 that we can sccommodate your needs.

We appraciats the opportunity to assist you on this project and we trugt that this {s the
information you need at this tme. If you wish to have us procsed with the work, please call
mdwewﬂlpmpmaSerdcsAgmmmforthepmje& Please do not besitate o call
should you have any questons or sequire additional imformaticn.

Yours vecy truly,

FES ENVIRONMENTAL, INC.

LY

Lratd

Joim D. Skalbeck, C.B.G-
Senior Hydrogeologist

V/ o

Robert §. Creps, P,
Associate Engineer

101001, wH1
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MORRISON & FOERSTER

LOS ANGELES ATTORNEYS AT LAW NEW YORK

SACRAMENTO WASHINGTON. D.C.

ORANGE COUNTY 345 CALIFORNIA STREET DENVER

PALO ALTO SAN FRANCISCO, CA 94104-2675 LONDON

WALNUT CREEK TELEPHONE (415) 677-7000 BRUSSELS

SEATTLE TELEFACSIMILE (415) 677-7522 HONG KONG
TELEX 34-0154 MRSN FOERS SFO TOKYO

DIRECT DIAL NUMBER
June 15, 1993 (415) 677-7117

BY FEDERAL EXPRESS

Mr. Thomas J. Gram

c/0 East Bay Park Company
5800 Shellmond St., Suite 210
Emeryville, CA 94608-1962

BY CERTIFIED MAIL -- RETURN RECEIPT REQUESTED

Martin-Eastshore East Bay Park Company
¢/o The Martin Group 5800 Shellmond St., Suite 210
5800 Shellmond St., Suite 210 Emeryville, CA 94608-1962

Emeryville, CA 94608-1962
Mr. J. David Martin

Emeryville Terranomics c/0 Mr. Thomas J. Gram
455 Northpoint c/o East Bay Park Company
San Francisco, CA 94133 5800 Shellmond St., Suite 210

Emeryville, CA 94608~1962
Mr. Edmund B. Tayler, Jr.

c/o Mr, Thomas J. Gram Mr. Walter Kaczmarek

c/o East Bay Park Company c/o Mr. Thomas J. Gram

5800 Shellmond St., Suite 210 c¢/o East Bay Park Company
Emeryville, CA 94608-1962 5800 Shellmond St., Suite 210

Emeryville, CA 94608-1962
Mr. Merrit Sher
529 P.0O. Box 529 Mr. Barry Culbertson
Ross, CA 94957 455 Northpoint

San Francisco, CA 94133

Re: Emeryville Powell Street Plaza;
Demand by Etna Real Estate
Associates, L.P. for Indemnification
With Respect to Requirements Imposed
by Alameda County Department of
Environmental Health

Dear Sirs:

Pursuant to Sections 14.01, 14.02 and 15.21 of the
Purchase and Sale Agreement for the Powell Street Plaza
between Eastshore Partners ("”Eastshore’) and Etna Real
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Estate Associates, L.P. ("Etna”) (the "Agreement”), which
was quaranteed by certain individuals (the "“Individual
Indemnitors*) pursuant to Sections 1.01, 14.02, and 15.21 of
the Agreement, ZEtna hereby tenders to Eastshore's general
partners and the Individual Indemnitors a letter dated

June 4, 1993 sent to Aetna by the Alameda County Department
of Environmental Health, Hazardous Materials Division
("DEH"), requiring ZEtna to investigate and clean up
environmental contamination at and in the vicinity of the
Powell Street Plaza property. The DEH letter is enclosed
herewith as Exhibit 1. (Although the letter is dated

June 4, 1993, it was not postmarked until June 10, 1993. A
copy of the envelope is also enclosed.)

Under Section 14.02 of the Agreement, Eastshore'’s
general partners and the Individual Indemnitors are
obligated to “indemnify, defend and hold [Xtna)
harmless . . . from and against any and all liabilities,
losses, claims, damages, costs and expenses (including,
without limitation, reasonable attorneys' fees)
incurred . . . as a result of any inaccuracy in any of the
representations and warranties contained in Section 14.01."

In Section 14.01(s)(i), Eastshore and the
Individual Indemnitors warranted that:

No contamination relating to the Prior
Harmful Use that . . . is in violation of
any Environmental Law . . . will remain
on, under or about the Property
(including, without limitation, the soil
and ground water) or any other property
in the vicinity of the Property (where
the source of contamination on the other
property is attributable to contamination
of the Property) . . .

. +« + Seller and the Indemnitors shall
indemnify and hold Buyer harmless from
and against any and all loss, cost,
damage, liability and expense (including
without limitation attorneys' fees and
costs) arising from. . . . the failure,
for any reason, of the Property and any
other property in the vicinity of the
Property (where the source of the
contamination on the other property is
attributable to contamination of the
Property) to be cleaned up or remediation
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measures to be completed in relation to
the Prior Harmful Use in accordance with
the Clean-up Contract and in compliance
with all Environmental Laws . . . .

Under these provisions, Eastshore'’'s general
partners and the Individual Indemnitors are obligated to
indemnify Ztna for any damages arising out the failure, for
any reason, of the Powell Street Plaza to be cleaned up,
including any liability arising from contamination that has
allegedly migrated from the Powell Street Plaza onto other
property in the vicinity of the Powell Street Plaza.

In addition to the indemnity provisions found in
Sections 14.01 and 14.02, Eastshore’s general partners and
the Individual Indemnitors are obligated under Section 15.21
to "indemnify and hold [Ztna] harmless from . . . any and
all liability or loss, including reasonable attorney’s fees
and costs, arising out of or in connection with the Property
before the Closing Date.# Because any alleged contamination
existed before the Closing Date, Eastshore'’s general
partners and the Individual Indemnitors are also obligated
under Section 15.21 to indemnify ZEtna from any and all
liability or loss arising therefrom.

Under these provisions, Eastshore’s general
partners and the Individual Indemnitors are obligated to
respond to the demands contained in the DEH letter by
undertaking any and all actions necessary to decontaminate
the “Property and any other property in the vicinity of the
Property.” Agreement Section 14.01{s)(i). Failure by
Eastshore's general partners and/or the Individual
Indemnitors to take appropriate action and to respond to the
conditions alleged in the DEH letter will be considered by
Etna as a material breach of the Agreement. Ztna expects
Eastshore'’s general partners and the Individual Indemnitors
to fulfill their contractual indemnification obligations and
to attend to this matter without delay.

Specifically, and without limitation, Etna hereby
demands that Eastshore’s general partners and the Individual
Indemnitors supply DEH, by no later than July 19, 1993 as
required by the DEH letter, with a workplan to delineate
the vertical and lateral extent of the contamination plune.
The DEH letter also requires a response by that same date to
a number of questions posed by the agency regarding the
history and status of prior cleanup efforts at the site.
Because those efforts were under Eastshore’s contrel, and
not Etna's, Etna expects you to supply DEH with the
requested information.
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In addition, DEH has demanded that Ztna institute
guarterly monitoring of groundwater wells; recover free
product; submit gquarterly reports to DEH; and submit a
remedial plan, including a time schedule for implementation.
Etna expects you to supply DEH by July 19, 1993 with a
statement of your proposals to comply with these
requirements.

Because DEH is looking to Etna in the first
instance, Etna hereby demands that you supply it with a
draft of your response to DEH by no later than July 2, 1993,
so that ZEtna may review it for adequacy. Please also be
advised that ZEtna may be at risk for civil and criminal
penalties for any failure to comply with the DEH demand.
See, e.g., Water Code Section 13268. Accordingly, ZEtna
requires your immediate confirmation that you accept
responsibility for compliance with the DEH demand. More
specifically, ZEtna expects to receive your written,
unequivocal acceptance of this tender by no later than
June 21, 1993. If Etna does not receive an acceptance by
that date, ZEtna will retain the necessary consultants itself
and submit the requested reports and plans to DEH directly.
In that event, Etna will hold you responsible for its costs
pursuant to the Agreement.

As you know, Etna has executed a tolling agreement
precluding litigation that may be terminated on fifteen days
notice. Unless you can satisfy Ztna that you will take all
necessary steps to satisfy the DEH demand and hold Ztna
harmless from any and all liability, ZEtna intends to
terminate the tolling agreement and file suit.

Very truly yours,

RN 4

Barry S. Sandals
e 727
Enclosures
cc: David Cooke, Esg. (by hand delivery) (w/encls.)
Susan Hugo, Alameda County Health Agency (w/encls.)
Richard C. Hiett, Regional Water Quality Control Board
(w/encls.)
Rafat A. Shahid, Asst. Agency Director, Environmental
Health {(w/encls.)
Gil Jensen, Alameda County District Attorney'’s Office
(w/encls.)
Edgar B. Howell, Chief, Hazardous Materials Division
(w/encls.)

#04272 13284/100)
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bcec: Jeffery Berry
Maria Burgi
Tom Bloomfield

#04272  13284/100}



ALAMEDA COUNTY
HEALTH CARE SERVICES AGENCY
Hazardous Materials Program

80 Swan Way, Rm. 200
Oakland, CA 94621

1 hii

Barry Sandals

Morrison & Foerster

345 Californta Street

San Francisco., CA 94104-2675
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Ms. Maria Burgi g

Investment Officer _

Aetna Realty Investors, Inc.
1740 Technology Drive, Suite 600
San Jose, California 95110

RE: 8Status of the 8o0il and Groundwater Investigation/Remediation
at Former P.I.B. Freight Terminal 8ite
5500 Bastshore Highway, Emeryville, California 94608

Dear Ms. Burgi:

The Alameda County Department of Environmental Health, Hazardous
Materials Division has recently reviewed the files concerning the
soil and groundwater investigation/remediation at the referenced
site. Eight underground storage tanks were removed at the site

between July, 1986 thru November, 1986 ( 2 - 10,000 gallons diesel -

tanks; 1 - 10,000 gallons gasoline tank; 1 - unknown capacity waste
0il tank; 1 unknown capacity motor oil tank; 3 unknown capacity
waste oil/grease tanks ). We are in receipt of the following
reports:

* Results of Soil Sample Analyses During UGTs Removal
dated 8/11/86 and submitted by Blymer Engineers, Inc.

* Soil and Groundwater Testing dated 8/15/86 and prepared by
Peter Kaldveer and Asso.

* P.I.E. Soil Remediation prepared by Groundwater Technology
and submitted under Blymyer Engineers’ cover letter dated
9/16/86

* Subsurface Assessment Report (9/5/86) prepared by
Groundwater Technology and submitted under Blymer
Engineers’ cover letter dated 9/16/86

* Soil Quality Assessment (1/28/87) prepared by Geomatrix
and submitted under The Martin Company’s cover letter 2/3/87

* Analytical Results (Stockpiled Soil Sampling) submitted by
Blymer Engineers

* Proposal for In-Situ Site Remediation of Soil and
Groundwater Hydrocarbon Contamination by Augmented
Bioreclamation Using Laboratory Selected Bacterial Culture
(July 29, 1987) prepared by Cyto Culture

* Report on Additional Site Characterization Studies at P.I.E.
Nationwide Property (April 28, 19388) prepared by Alton
Geoscience and submitted under Cyto Culture’s cover letter
6/15/88 R

* Phase II Report on Hydrogeology and Site Characterization
Studies (6/3/88) submitted under Cyto Culture’s cover letter
8/3/88

P
i

el
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Waste Discharge Permit (Groundwater Treatment), Second
Monthly Report of Treatment & Discharge Operation for

May 1989 prepared by Cyto Culture and dated June 13, 1989
Fourth Monthly Report of Treatment & Discharge Operation for
June 1989 prepared by Cyto Culture and dated July 17, 1989
Additional Subsurface Investigative Work (July 7, 1989)
prepared by Blymer Engineers, Inc.

Fifth Monthly Report of Treatment & Discharge Operations for
July. 1989 prepared by Cyto Culture and dated August 1989
Sixth Monthly Report of Treatment & Discharge Operations for
August 1989 prepared by Cyto Culture & dated September 1989
Seventh Monthly Report of Treatment and Discharge Operations
for September 1989 prepared by Cyto Culture and dated
October 1989

Ninth Monthly Report of Treatment & Discharge Operations for
November 1989 prepared by Cyto Culture & dated December 15,
1989

Tenth Monthly Report of Treatment & Discharge Operations for .
December 1989 prepared by Cyto Culture & dated January 15,
1990

Correspondence dated March 22, 1990 from Cyto Culture
regarding Site Plan of P.I.E.’s present and proposed
reinfiltration plan

Based upon the review process of all the reports submitted to this

office

for the referenced site, the following issues needed

clarification and must be addressed:

1)

2)

3)

Please clarify the status of the in-situ remediation of soil
and groundwater contamination by Augmented Bioreclamation
as proposed by Cyto Culture {(July 29, 1987) for the
referenced site. Has the proposed reinfiltration plan

been implemented ? Is the remediation system currently
running ? If not, what is the rationale behind the
termination of the remediation treatment system ?

It appears that the extent of the soil and groundwater
contamination at the site remains undefined. A workplan to
delineate the vertical and lateral extent of the plume must
be submitted to this office no later than July 19, 1993.

Free floating product had been detected in Mw-3, MW-4,
MW-7, and MW-15. Please clarify the total volume of free
floating product recovered from the extraction trenches
located south and west of the referenced site to date.
Free Floating product must be measured in all the wells
using an optical probe or a comparable instrument capable of
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4)

5)

6)

7)

8)

measuring free product to 0.01 foot. These data must be
incorporated in your quarterly report. Free product must be
recovered in all the wells on a regular basis. Free product
removal must comply with the California Code of Regulations,
Title 23, Section 2655.

A total of 18 monitoring wells (12 on-site and 6 off-site)
had been installed since 1986. It appears that monitoring of
the wells has not been conducted since their installation in
1988. Quarterly monitoring is the maximum sampling interval
typically allowed when groundwater contamination is present
as per Tri-Regional Board Staff Recommendations for
Preliminary Evaluation and Investigation of Underground Tank
Sites (August 10, 1990). Quarterly sampling of all the
monitoring wells must be implemented in a timely fashion
because of the extent of groundwater contamination at the
site. Groundwater samples must be analyzed for target

(TPH as gasoline, TPH as diesel, oil & grease, BTEX, lead,.
chromium, nickel, zinc, cadmium, chlorinated hydrocarbons
and semivolatile organics, etc.). Groundwater elevation
readings must be incorporated in the quarterly monitoring
program and verified groundwater flow direction must be
established at the site.

Please clarify the stockpiled soil disposition.
Documentation of the stockpiled soil disposal must be
submitted to this office.

Please provide this office with copies of the tank disposal
records (manifests).

- Permits from other regulatory agencies which are applicable

to the investigation/remediation activities at the site must
be followed. '

With regards to the groundwater extraction system installed
?t the site, please provide this office with the following
tens:
- detailed systems engineering drawings
- equipment cut sheets
- operational flow diagrams
- rationales to substantiate the selection of the
location of the extraction wells
- monitoring plan to determine the effectiveness of the
treatment system =
- contingency plan for system breakdown
- estimate duration of the pump and treat operation



Ms. Maria Burgi

RE: 5500 Eastshore Highway, Emeryville, CA 94608
June 4, 1993

Page 4 of 5

9) A remedial plan must be implemented and a time schedule
for plan implementation must be submitted to this office.
In addition, please submit a time schedule for all phases of
the investigation and remediation activities and the
anticipated time when cleanup will be completed at the site.

Response to the items mentioned above must be provided to this
office no later tham July 1%, 1993.

Until cleanup is complete, you will need to submit reports to this
office and to RWQCB every three months ( or at a more fregquent
interval, if specified at any time by either agency ). In addition,
the following items must be incorporated in your future reports or

work plan:

-~ a cover letter from the responsible party or tank owner
stating the accuracy of the report and whether he/she
concurs with the conclusions and recommendations in the
report or work plan

- site map delineating contamination contours for soil and
groundwater based on recent data should be included and the
status of the investigation and cleanup must be identified

- proposed continuing or next phase of investigation / cleanup
activities must be included to inform this department or the
RWQCB of the responsible party or tank owner’s intention

- any changes in the groundwater flow direction and gradient
based on the measured data since the last sampling event
must be explained

~ historical records of groundwater level in each well must be
tabulated to indicate the fluctuation in water levels

- tabulate analytical results from all previous sampling
events; provide laboratory reports (including quality
control/quality assurance) and chain of custody
documentation

All reports and proposals must be submitted under seal of a
California Registered Geologist or Registered Civil Engineer with
a statement of qualifications for each lead professionals involved
with the project. Copies of reports and proposals must also he
submitted to :
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Rich Hiett

RWQCB, San Francisco Bay Region
2101 Webster Street, Fourth Floor
Oakland, California 94612

Because we are overseeing this site under the designated authority
of the Regional Water Quality Control Board, this letter
constitutes a formal requests for technical reports pursuant to
California Water Code Section 13267 (b). Any extensions of stated
deadlines or changes in the work plan must be confirmed in writing
and approved by this agency or RWQCB.

Please contact me at (510) 271-4530 if you have any questions
concerning this letter.

Sincerely,
AZQM»- éZ//ZLMd
#usan L. Hugo 4

Senior Hazardous Materials Specialist

cc: Rafat A. Shahid, Asst. Agency Director, Environmental Health
Rich Hiett, San Francisco Bay RWQCB
Gil Jensen, Alameda County District Attorney’s Office
Edgar B. Howall, Chief, Hazardous Materials Division - files
BT Morrison & Foerster - 345 California st.
San Francisco, CA 94104-2675
David Martin, The Martin Group - 6475 Christie Ave., Suite 500
Emeryville, CA 94608





