January 19, 2016

Keith Nowell, PG, CHG

Hazardous Materials Specialist RE C EIVED

Alameda County Environmental Health y Alameda County Environmental Health 2:27 pm, Jan 26, 2016
1131 Harbor Bay Parkway

Alameda, California 94502

Re: Case Closure Request
Case RO#2914
988 Broadway (Former 910 Broadway)
Oakland, California 94607

Dear Mr. Nowell:

CIM/Oakland Downtown L.P. is submitting the attached report prepared by Northgate Environmental
Management, Inc., summarizing environmental conditions at 988 Broadway (formerly identified as 910
Broadway) in Oakland, California, as requested during a meeting between Northgate and Alameda
County Environmental Health on December 22, 2015.

I declare, under penalty of perjury, in my capacity only as the Vice President of CIM Urban REIT GP I,
LLC, the general partner of CIM/Oakland Downtown L.P., that the information and/or recommendations
contained in the attached document or report is true and correct to the best of my knowledge.

Sincerely,

CIM/Oakland Downtown L.P.
a Delaware limited partnership

By: CIM Urban REIT GP I, LLC,
a Delaware limited liability Company,
its general partner

By: {/ZI

Name: Eric Rubenfeld
Title: Vice President
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January 13, 2016

Keith Nowell, PG, CHG

Hazardous Materials Specialist
Alameda County Environmental Health
1131 Harbor Bay Parkway

Alameda, California 94502

RE: Case Closure Request
Case RO#2914
988 Broadway (Former 910 Broadway)
Oakland, California 94607
Project No. 1279.05

Dear Mr. Nowell:

Northgate Environmental Management, Inc. (Northgate) is submitting this letter on behalf of
CIM/Oakland Downtown L.P. to summarize the environmental conditions at 988 Broadway
(formerly identified as 910 Broadway) in Oakland, California (the Site; Figure 1), as requested
during a meeting between Northgate and Alameda County Environmental Health (the County)
on December 22, 2015. Given that primary and secondary contaminant sources have been
stopped or removed to the extent practicable and residual petroleum impacts at the Site pose a
low threat to human health, safety, and the environment, we are requesting that the open
regulatory oversight case for this Site be closed.

BACKGROUND

Previous Investigations and Evaluation

Historical subsurface investigations performed at the Site, where the Courtyard Marriott hotel
was constructed in 2003, indicated the presence of total petroleum hydrocarbons (TPH) in soil
and groundwater (Tables 1 and 2). Soil samples collected in 1993*, 19982 and 1999° showed
TPH as gasoline (TPH-G) at up to 2,000 milligrams per kilogram (mg/kg), TPH as diesel (TPH-

Harding Lawson Associates, Preliminary Soil Characterization, Oakland Broadway Block, Chinatown Redevelopment Project
Area, 9" Street and Broadway, Oakland, California, Consultant’s report prepared for City of Oakland Redevelopment Agency,
November 11, 1993.

SECOR, Summary Report for Limited Soil and Groundwater Investigation at 9th Street and Broadway in Oakland, California,
Consultant’s report prepared for City of Oakland Redevelopment Agency, April 27, 1998.

Harding Lawson Associates, Results of Soil and Groundwater Investigation, 9th Street and Broadway, Oakland, California,
Consultant’s report prepared for City of Oakland Redevelopment Agency, September 29, 1999.
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D) at up to 1,600 mg/kg, and TPH as motor oil (TPH-MO) at up to 1,200 mg/kg. The soil also
contained low levels of benzene, toluene, ethylbenzene, and xylenes (BTEX), a small number of
fuel-related volatile organic compounds (VOCs) and poly-cyclic aromatic hydrocarbons (PAHS),
and a small number of heavy metals. Groundwater samples contained TPH-G, TPH-D, a small
number of PAHSs, low levels of dissolved metals, and low levels of VOCs such as BTEX,
tetrachloroethene (PCE), 1,2-dichloroethane (1,2-DCA), and chloroform. The TPH and
associated contaminants originated from leaking underground storage tanks (USTSs) at the
adjacent 1000 Franklin Street property.

Contaminants of potential concern (COPCs), potential receptors, and exposure pathways were
identified, and an exposure assessment was performed as part of a Risk-Based Corrective Action
(RBCA) evaluation completed for the Site in 1999.% The risk assessment determined that the
risk to commercial and construction workers from soil ingestion, dermal contact, dust inhalation,
and inhalation of vapors from subsurface soil and groundwater in indoor and outdoor air, based
on the concentrations of contaminants measured in soil and groundwater at the Site. This tiered
risk assessment determined that no unacceptable carcinogenic risks and non-carcinogenic health
effects are likely to occur for commercial land use receptors (including construction workers)
potentially exposed to residual contaminants remaining in soil and groundwater at the Site.

There was no evidence of active or former USTs at the Site, nor were any other ongoing sources
of contamination identified during Site investigations. However, eight electromagnetic
anomalies (e.g., potential sites of USTs or other metallic debris) were identified during a
geophysical survey in 1993 (shown as items A through H on Figure 1); of these, five were
recommended for further investigation via potholing (A, C, D, E, and G) and one additional
anomaly was detected during a subsequent anomaly investigation in 2000° (1).

Previous Oversight Case Closure

Based on the data collected and evaluations performed through 1999, and given that there were
no active or former USTSs at the Site, the County indicated® that it was prepared to issue a closure
letter for the original oversight case (RO#2673) once the following activities were completed: (1)
abandonment of Site monitoring wells MW-7, MW-20, and MW-21; (2) performance of a
limited investigation in the areas of electromagnetic anomalies detected at the Site; and (3)
preparation of a site management plan to be used as guidance for the management and disposal

4 Harding Lawson Associates, Risk-Based Corrective Action (RBCA) Evaluation, 9'" Street and Broadway, Oakland, California,

Consultant’s report prepared for the City of Oakland Public Works Agency, October 25, 1999.

Harding Lawson Associates, Anomaly Investigation, 9" Street and Broadway, Oakland, California, Consultant’s report
prepared for Mark Gomez, City of Oakland, March 1, 2000.

Letter from Barney Chan, Alameda County Environmental Health, to Mark Gomez, City of Oakland, Re: City of Oakland
Parking Lot, 9" and Broadway, Oakland, California 94607, December 8, 1999.
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of soil excavated from the Site during future construction. Contaminant concentrations in
groundwater were stable, low, and decreasing at the time that the County requested that the on-
Site monitoring wells be abandoned. No dissolved plume was present and only trace levels of a
few VOCs were detected in the wells, at concentrations two to three orders of magnitude below
groundwater vapor intrusion Environmental Screening Levels (ESLS).

In accordance with the County’s request, the following additional activities were performed:

(1) As authorized by the County, the Site groundwater monitoring wells were abandoned on
January 10, 2000.”

(2) Geophysical and potholing investigations of the electromagnetic anomalies were
performed on February 14 and 22, 2000 (respectively)® and no USTs or evidence of
USTSs were discovered. The results of the anomaly investigations are summarized as
follows (see Figure 1 for anomaly locations):

e Anomaly A: Potholed; no evidence of a UST or associated piping was observed;

e Anomaly B: Geophysicist concluded anomaly unlikely to represent a UST;
eliminated from further investigation unless USTs found at other locations;

e Anomaly C: Geophysicist concluded anomaly unlikely to represent a UST;
potholed; no evidence of a UST or associated piping was observed;

e Anomaly D: Geophysicist concluded anomaly unlikely to represent a UST;
potholed; no evidence of a UST or associated piping was observed;

e Anomaly E: Geophysicist concluded anomaly unlikely to represent a UST;
eliminated from further investigation due to location beneath existing City
sidewalk;

e Anomaly F: Geophysicist concluded anomaly unlikely to represent a UST;
eliminated from further investigation due to location beneath existing City
sidewalk;

e Anomaly G: Potholed; no evidence of a UST or associated piping was observed;

e Anomaly H: Geophysicist concluded anomaly unlikely to represent a UST;
eliminated from further investigation because if a UST were present it would have
been detected during geotechnical trenching at this location; and

e Anomaly I: Potholed; no evidence of a UST or associated piping was observed.

" OGISO Environmental, Well Destruction Report, 9" and Broadway, Oakland, California, Consultant’s report prepared for
Mark Gomez, City of Oakland, March 8, 2000.
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(3) A Soil Management Plan® was prepared, and all documentation was submitted to the
County on March 28, 2000 with a request for regulatory case closure.®

Following completion of these activities, the County granted No Further Action at the Site on
April 13, 2000.1° Site closure was granted based on the completion of the requested activities,
groundwater and soil data collected between 1993 and 1999 (Tables 1 and 2), and the RBCA
evaluation results.

Oversight Case Reopened

After the issuance of the April 13, 2000 closure letter, the entire western and southern portions of
the Site were excavated to depth of 7 to 13 feet below the ground surface, regraded, and re-
compacted to form a uniform building pad for construction of the Courtyard Marriott hotel. The
remainder of the Site was regraded for a new pool and parking lot. The subsurface excavation
plan is attached as Exhibit 1. During the excavation activities, a small area measuring roughly 7
feet by 3 feet by 9 feet deep located near the southern end of the Site along 9™ Street was found
to contain visibly contaminated soil which was excavated and removed from the Site. Available
documentation for this excavation is attached as (Exhibit 2). Soil was sampled and analyzed
from excavation sidewalls, bottom, and the resulting stockpile on May 25, 2000.'*121314 ggj|
removed from the Site during construction was characterized for waste disposal by collecting six
4-point composite stockpile samples on June 12, 2000.* Test results for these samples are
summarized in Table 3. Approximately 3,500 cubic yards of soil excavated from the Site was
off-hauled and disposed offsite. While the results indicated that the soil was characteristic of a
California hazardous waste based on the waste extraction test (WET) analysis for lead, the

8 Harding Lawson Associates, Soil Management Plan, 9'" Street and Broadway Redevelopment, Oakland, California,
Consultant’s report prepared for City of Oakland Public Works Agency, March 27, 2000.

° Document transmittal from Mark Gomez, City of Oakland, to Barney Chan, Alameda County Environmental Health, Re: ot
Street and Broadway, Oakland, California, March 28, 2000.

10| etter from Barney Chan, Alameda County Environmental Health, to Mark Gomez, City of Oakland, Re: No Further Action
for City of Oakland Parking Lot, 9" and Broadway, Oakland, CA 94607, April 13, 2000.

1 Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental
Health, Re: 9" and Broadway Sample Results, Lab Results for the Soil at the 9" and Broadway Site, May 31, 2000.

12 Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental
Health, Re: 9™ and Broadway Sample Results, 8260 Results from Sample 4, May 31, 2000.

13 Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental
Health, Re: 9™ and Broadway Sample Results, June 5, 2000.

14 Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental
Health, Re: 9" and Broadway Sample Results, June 12, 2000.

15 |etter from James McCarty and Stephen Oshorne, Harding Lawson Associates, to Barney Chan, Alameda County
Environmental Health, Re: Stockpile Soil Sampling, Garden Hotel Project, 9" Street and Broadway, Oakland, California, July
17, 2000.
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material was profiled as a federal hazardous waste and disposed as such between July 5 and 13,
2000.%

Available information indicates that a second oversight case for the Site (RO#2914) was opened
shortly after these May and June 2000 excavation and stockpile sampling activities occurred.
Correspondence in the County case file for the Site indicates that the second oversight case was
opened based on the soluble lead concentrations® and ““the presence of contaminants having
concentrations exceeding those on which the original closure was based.'””

CASE CLOSURE REQUEST

Based on our review of all available historic Site information and reports, Northgate is
requesting that the oversight case for this property re-opened in 2000 now be closed. This
closure request is based on the following:

e Our review indicates that none of the chemical test results from samples collected after
the initial case closure was issued indicate a different or greater risk than the data used in
the original 1999 RBCA evaluation, upon which the first case closure was granted;

e No new data have come to light to indicate that Site conditions have changed
significantly since the Site was redeveloped,;

e Geophysical anomalies on Site property were sufficiently investigated to confirm the
absence of USTs on or adjacent to the Site;

e The property was developed in full accordance with the approved Soil Management Plan;
and

e The presence of residual contamination at the Site is documented in original Disposition
and Development Agreement appended to the deed for the property. A copy of the
document is attached as Exhibit 3.

The reasons cited for the current oversight case for the Site included: (1) soluble lead
concentrations in stockpiled soil, (2) presence of contaminants exceeding levels presented in the
original closure request, and (3) uninvestigated geophysical anomalies. However, the available
Site information indicates that each of these issues has been appropriately addressed. The lead
concentrations detected in the 2000 excavation and stockpile samples were in fact similar to or

'8 Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental
Health, Re: 9" and Broadway Stockpile Sample Result, July 18, 2000.

7 Phone call record by Keith Nowell, Alameda County Environmental Health, Re: RO2673/2914 City of Oakland Parking Lot,
July 27, 2012.
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lower than the lead concentrations in soil samples presented in the original closure request.
Concentrations of TPH detected in the 2000 excavation and stockpile samples were similar to
and of the same order of magnitude as the concentrations considered in 1999 during the RBCA
evaluation and first case closure request. Concentrations of VOCs in the 2000 excavation and
stockpile samples were significantly lower than those presented in the original closure request.
The only additional chemical detected in 2000 was chlorobenzene, however, concentrations of
this chemical did not exceed the current ESL for direct contact by a commercial or construction
worker. Although chlorobenzene in soil exceeded the current Tier 1 ESL for groundwater
leaching concerns, the chemical was never detected in any of the groundwater samples collected
at the Site. Furthermore, the lead, TPH, and chlorobenzene were detected in soil material that
was subsequently excavated and off-hauled and disposed offsite. Finally, the geophysicist who
conducted the anomaly investigation concluded that anomalies E and F located offsite beneath
the City sidewalk and within the City’s right-of-way these anomalies were, in his profession
opinion, unlikely to represent USTs. The County agreed in 2000 that these anomalies were
located offsite. The Site has now been developed as a Courtyard Marriott hotel since 2003.
Based on the information summarized in this letter, Northgate is requesting closure of the open
case file for this Site.

CLOSING

We appreciate this opportunity to resolve the outstanding documentation issues at the Site.
Please feel welcome to contact Dennis at (510) 839-0688, ext. 202, or via e-mail at
dennis.laduzinsky@ngem.com should you have any questions.

L. Maile Smith, PG
Principal

Sincerely,
Northgate Environmental Management, Inc.

1
Dennis Laduzinsky, CEG

Principal

Enclosures: Figure 1
Tables 1-3
Exhibits 1-3

cc: Ellen Rose, CIM Oakland Downtown
Daniel Ross
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TABLE 1A

Analytical Results Summary: Soil

TPH (mg/kg) Metals (mg/kg)
Sample Sample Depth Sample 'B' %
Locatri)on (fe?et bgs;) Datrt)e Source gwI) ﬁ § §

0 & 5 z > w & g 59‘ 0 < § & 3 %<°

g % s S g 8 E 3 3 g 2 o 3 2 z 3 % = 2 N

2 8 S 2 2 5 5 5 5 5 B 2 3 5 & 5 3 5 5 3
SB-1 15 1/19/1993 HLA, 1993 ND<1 23 ND<10 3.0 170 ND<2 4.5 35 14 27 50 ND<0.1 ND<5 55 ND<0.5 | ND<2 ND<20 32 48
SB-2 2.0 1/19/1993 HLA, 1993 ND<1 ND<1 ND<10 1.3 46 ND<2 4.2 44 7.3 18 11 ND<0.1 ND<5 40 ND<0.5 55 ND<20 28 26
SB-2 20 1/19/1993 HLA, 1993 ND<1 ND<1 ND<10 0.8 28 ND<2 3.4 37 5.9 14 1.7 ND<0.1 ND<5 31 ND<0.5 | ND<2 ND<20 24 21
SB-3 5.0 1/19/1993 HLA, 1993 ND<1 65 ND<10 1.3 61 ND<2 4.1 42 7.2 19 7.5 ND<0.1 ND<5 32 ND<0.5 | ND<2 ND<20 30 33
SB-3 25 1/19/1993 HLA, 1993 ND<1
SB-4 15 1/19/1993 HLA, 1993 ND<1 68 ND<10 2.0 85 ND<2 4.1 37 6.9 17 17 ND<0.1 ND<5 30 ND<0.5 | ND<2 ND<20 28 33
SB-4 10 1/19/1993 HLA, 1993 ND<1 21 ND<10 11 42 ND<2 4.3 44 6.8 18 17 ND<0.1 ND<5 35 ND<0.5 | ND<2 ND<20 28 23
SB-4 25 1/19/1993 HLA, 1993 ND<1 ND<10 0.6 36 ND<2 3.3 36 5.8 14 1.6 ND<5 38 ND<0.5 | ND<2 ND<20 26 22
SB-5 15 1/20/1993 HLA, 1993 ND<1 ND<1 ND<10 | ND<0.5 34 ND<2 3.8 53 9.2 16 2.3 ND<0.1 ND<5 39 ND<0.5 | ND<2 ND<20 32 21
SB-6 15 1/21/1993 HLA, 1993 ND<1 1600 ND<10 24 82 ND<2 4.6 28 8.1 26 230 0.23 ND<5 25 ND<0.5 | ND<2 ND<20 28 69
SB-7 2.0 1/19/1993 HLA, 1993 ND<1 83 ND<10 1.7 59 ND<2 3.9 34 6.3 17 29 ND<0.1 ND<5 32 ND<0.5 | ND<2 ND<20 26 49
SB-7 15 1/19/1993 HLA, 1993 ND<1 ND<1 ND<10 1.6 46 ND<2 4.3 48 8.9 18 2.9 ND<0.1 ND<5 32 ND<0.5 | ND<2 ND<20 33 19
SB-9 10 1/21/1993 HLA, 1993 ND<1 ND<1 ND<10 0.6 41 ND<2 2.8 33 5.3 19 2.2 ND<0.1 ND<5 26 ND<0.5 | ND<2 ND<20 23 20
SB-10 15 1/21/1993 HLA, 1993 ND<1 57 ND<10 3.6 81 ND<2 5.8 18 9.4 31 29 ND<0.1 ND<5 16 ND<0.5 | ND<2 ND<20 39 67
SB-10 25 1/21/1993 HLA, 1993 ND<1 ND<1
SB-11 1.0 1/20/1993 HLA, 1993 ND<1 ND<1 ND<10 1.1 43 ND<2 2.3 27 ND<5 14 2.0 ND<0.1 ND<5 15 ND<0.5 | ND<2 ND<20 21 14
SB-11 20 1/20/1993 HLA, 1993 ND<1 ND<1
SB-11 25 1/20/1993 HLA, 1993 1500 1000
SB-12 10 1/21/1993 HLA, 1993 ND<1 ND<1 ND<10 14 40 ND<2 3.6 44 6.8 21 6.3 ND<0.1 ND<5 28 ND<0.5 | ND<2 ND<20 34 24
SB-13 5.0 1/21/1993 HLA, 1993 ND<1 ND<1 ND<10 1.9 65 ND<2 3.8 49 5.7 21 2.8 ND<0.1 ND<5 33 ND<0.5 | ND<2 ND<20 32 22
SB-14 15 1/19/1993 HLA, 1993 ND<1 ND<1 ND<10 | ND<0.5 49 ND<2 2.7 29 ND<5 12 2.9 ND<0.1 ND<5 16 ND<0.5 | ND<2 ND<20 18 34
SB-15 15 1/20/1993 HLA, 1993 ND<1 ND<1 ND<10 1.0 42 ND<2 2.0 30 ND<5 12 5.1 ND<0.1 ND<5 12 ND<0.5 | ND<2 ND<20 18 15
SB-15 20 1/20/1993 HLA, 1993 ND<1 ND<1
SB-15 25 1/20/1993 HLA, 1993 2000 750 ND<10 1.0 39 ND<2 3.2 33 5.5 15 21 ND<0.1 ND<5 33 ND<0.5 | ND<2 ND<20 25 17
SB-16 1.5 1/21/1993 HLA, 1993 ND<1 11 ND<10 1.1 28 ND<2 2.6 30 ND<5 16 3.7 ND<0.1 ND<5 14 ND<0.5 | ND<2 ND<20 20 33
SB-16 25 1/21/1993 HLA, 1993 ND<1 ND<1
SB-17 5.0 1/22/1993 HLA, 1993 ND<1 1.6 ND<10 ND<5 48 ND<2 7.6 3.2 ND<5 16 320 ND<0.1 ND<5 6.7 ND<0.5 | ND<2 ND<20 6 17000
SB-17 25 1/22/1993 HLA, 1993 790 540
SB-18 3.0 5/13/1993 HLA, 1993 ND<1 ND<1
SB-18 8.0 5/13/1993 HLA, 1993 ND<1 ND<1 ND<10 1.7 ND<2 ND<2 58 9.1 ND<20 | ND<0.1 39 ND<0.5 | ND<2 ND<20 26
SB-18 155 5/13/1993 HLA, 1993 ND<1 ND<1
SB-19 15 5/13/1993 HLA, 1993 100 99
SB-20 15 5/13/1993 HLA, 1993 24 2.7
SB-21 15 5/13/1993 HLA, 1993 13 3.2
SB-22 1.5 5/13/1993 HLA, 1993 26 22
SB-23 5.0 5/13/1993 HLA, 1993 4.7 27
SB-24 5.0 5/13/1993 HLA, 1993 4.4 55
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TABLE 1A

Analytical Results Summary: Soil

TPH (mg/kg) Metals (mg/kg)
Sample Sample Depth Sample 'B' %
Locatri)on (fe?et bgs;) Datrt)e Source gwI) ﬁ an) §

0 & 5 z > w & g 59‘ 0 < § & 3 %<°

8 S s 3 g 2 E 3 3 g 2 = 3 2 z 3 % 5 g N

S 2 2 ) 2 2 3 2 s | & 2 2 2 ] 2 2 2 2
SB-25 5.0 5/13/1993 HLA, 1993 2.2 56
SB-26 5.0 5/13/1993 HLA, 1993 - 2.2 16
SB-27 155 5/13/1993 HLA, 1993 ND<1 ND<1
SB-27 20.5 5/13/1993 HLA, 1993 ND<1 ND<1 -
SB-27 245 5/13/1993 HLA, 1993 350 470 ND<10 1.6 ND<2 ND<2 32 4.8 ND<20 | ND<0.1 31 ND<0.5 | ND<2 ND<20 19
SB-28 2.0 8/23/1999 HLA, 1999 ND<1 160 1200 ND<3 2.1 31 0.15 0.27 20 2.6 13 27 0.87 ND<1 16 ND<0.25| ND<0.5 | ND<0.25 15 31
SB-28 9.5 8/23/1999 HLA, 1999 ND<1 ND<1 ND<5 ND<3 2.0 26 0.20 0.41 31 5.0 5.4 2.3 ND<0.038| ND<1 34 ND<0.25| ND<0.5 | ND<0.25 25 19
SB-28 26.5 8/23/1999 HLA, 1999 1900 460 ND<250 [| ND<2.9 1.2 27 0.14 0.27 30 4.9 2.8 1.3 ND<0.039 | ND<0.97 37 ND<0.24 | ND<0.48 | ND<0.24 19 15
SB-29 2.0 8/23/1999 HLA, 1999 ND<1 10 53 ND<2.8 2.2 33 0.24 0.39 36 6.4 5.6 3.0 0.058 | ND<0.94 34 ND<0.24 | ND<0.47 | ND<0.24 26 17
SB-29 9.5 8/23/1999 HLA, 1999 ND<1 26 62 ND<2.9 1.9 44 0.20 0.39 38 5.0 6.1 5.0 0.058 | ND<0.98 35 ND<0.25 | ND<0.49 | ND<0.25 23 21
SB-29 27 8/23/1999 HLA, 1999 ND<1 ND<1 ND<5 ND<3 1.6 27 0.14 0.44 49 6.4 4.0 1.7 ND<0.038| ND<1 47 ND<0.25| ND<0.5 | ND<0.25 29 19
SB-1 7 1/21/1998 | Secor, 1998 ND 5.0 ND<5
SB-1 23 1/21/1998 | Secor, 1998 ND 1.5 ND<5
SB-1 27 1/21/1998 Secor, 1998 ND 180
SB-2 75 1/21/1998 | Secor, 1998 ND 7.9 ND<5
SB-2 15 1/21/1998 | Secor, 1998 ND 1.1 ND<5
SB-2 29.5 1/21/1998 Secor, 1998 ND ND
SB-3 75 1/21/1998 | Secor, 1998 ND 13 ND<5
SB-3 15.5 1/21/1998 | Secor, 1998 ND 2.4 ND<5
SB-3 25 1/21/1998 Secor, 1998 ND 8.9
SB-4 3.5 1/21/1998 Secor, 1998 ND 15 20
Regulatory Screening Levels *
Tier 12 1.0E+02 | 1.0E+02 | 1.0E+02 || 2.0E+01 | 3.9E-01 | 7.5E+02 | 4.0E+00 | 1.2E+01 | 1.0E+03 | 2.3E+01 | 2.3E+02 | 8.0E+01 | 6.7E+00 | 4.0E+01 | 1.5E+02 | 1.0E+01 | 2.0E+01 | 7.8E-01 | 2.0E+02 | 6.0E+02
Commercial/Industrial Worker, Direct Exposure * 4.0E+03 | 1.1E+03 | 1.0E+05 || 4.1E+02 | 1.6E+00 | 1.9E+05 | 2.0E+03 | 1.0E+03 NE 3.0E+02 | 4.1E+04 | 3.2E+02 | 8.8E+01 | 5.1E+03 | 1.9E+04 | 5.1E+03 | 5.1E+03 | 1.0E+01 | 5.1E+03 | 3.1E+05
Construction/Trench Worker, Direct Exposure * 2.7E+03 | 9.0E+02 | 2.8E+04 || 1.2E+02 | 1.0E+01 | 6.1E+04 | 1.8E+02 | 1.1E+02 NE 4.9E+01 | 1.2E+04 | 3.2E+02 | 2.7E+01 | 1.5E+03 | 6.1E+03 | 1.5E+03 | 1.5E+03 | 3.1E+00 | 1.5E+03 | 9.3E+04
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TABLE 1B
Analytical Results Summary: Soil

VOCs (ug/kg) PAHSs (ug/kg)
N} ‘;"? o o
< g | 2 :
Sample Sample Depth Sample % > > 5\ -.,Z x 5\ =
Location (feet bgs) Date Source Q o] z ? 3 3 > ;—‘ % % \E: R “::r B
e | 2 | § | x 3 Sl s | g |8 | 2|2 | 38 |5 = |5 | |5 | 2/|¢8
3 3 3 2 i 2 3 3 3 3 3 3 3 3 3 3 3 3 3 3 3
SB-1 15 1/19/1993 HLA, 1993 || ND<2.5 | ND<2.5 [ ND<2.5 | ND<2.5 ND<2 -
SB-2 2.0 1/19/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5 ND<2
SB-2 20 1/19/1993 HLA, 1993 || ND<2.5 | ND<25 | ND<3 | ND<3 ND<2
SB-3 5.0 1/19/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<3 | ND<3 ND<2
SB-3 25 1/19/1993 HLA, 1993 [| ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5
SB-4 1.5 1/19/1993 HLA, 1993 ND<2.5 | ND<2.5 [ ND<3 | ND<3 ND<2
SB-4 10 1/19/1993 HLA, 1993 || ND<2.5 | ND<25 | ND<3 | ND<3 ND<2
SB-4 25 1/19/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5
SB-5 15 1/20/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5 ND<2
SB-6 1.5 1/21/1993 HLA, 1993 ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5 PCE:5.4
SB-7 2.0 1/19/1993 HLA, 1993 || ND<2.5 | ND<25 | ND<3 | ND<3 ND<2
SB-7 15 1/19/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<3 | ND<3 ND<2
SB-9 10 1/21/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5 ND<2
SB-10 15 1/21/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5 ND<2
SB-10 25 1/21/1993 HLA, 1993 [| ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5
SB-11 1.0 1/20/1993 HLA, 1993 ND<2.5 | ND<2.5 [ ND<2.5 | ND<2.5 ND<2
SB-11 20 1/20/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5
SB-11 25 1/20/1993 HLA, 1993 5100 4200 | ND<2.5 | 15000
SB-12 10 1/21/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5
SB-13 5.0 1/21/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5
SB-14 15 1/19/1993 HLA, 1993 || ND<2.5 | ND<25 | ND<3 | ND<3 ND<2
SB-15 1.5 1/20/1993 HLA, 1993 ND<2.5 | ND<2.5 [ ND<2.5 | ND<2.5 ND<2
SB-15 20 1/20/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5 ND<2
SB-15 25 1/20/1993 HLA, 1993 8200 2700 4000 | 12000
SB-16 15 1/21/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5 ND<2
SB-16 25 1/21/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5
SB-17 5.0 1/22/1993 HLA, 1993 || ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5 PCE: 22
SB-17 25 1/22/1993 HLA, 1993 670 950 1600 3800
SB-18 3.0 5/13/1993 HLA, 1993 || ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5
SB-18 8.0 5/13/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5
SB-18 15.5 5/13/1993 HLA, 1993 [| ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5
SB-19 1.5 5/13/1993 HLA, 1993 PCE: 2.6
SB-20 15 5/13/1993 HLA, 1993 PCE: 7.5
SB-21 15 5/13/1993 HLA, 1993 ND<2
SB-22 15 5/13/1993 HLA, 1993 ND<2
SB-27 15.5 5/13/1993 HLA, 1993 ND<2.5 [ ND<2.5 | ND<2.5 | ND<2.5
SB-27 20.5 5/13/1993 HLA, 1993 [| ND<2.5 | ND<2.5 | ND<2.5 | ND<2.5
SB-27 24.5 5/13/1993 HLA, 1993 || ND<500 [ 1400 1800 3900
SB-28 2.0 8/23/1999 HLA, 1999 ND<5 ND<5 ND<5 ND<5 ND<5 ND ND<330 | ND<330 | 170J ND<330 | 1801J ND<330 870 810 1400 490 840 550 330J 570 2707
SB-28 9.5 8/23/1999 HLA, 1999 ND<4.7 | ND<4.7 | ND<4.7 | ND<4.7 | ND<4.7 ND ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330
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TABLE 1B
Analytical Results Summary: Soil

VOCs (ug/kg) PAHSs (ug/kg)
o —
N o
= P P 8
@ 2 = N =3
Sample | Sample Depth|  Sample & 2 S o x =3 =
) Source m = @ P4 T ) ® Z g @ N
Location (feet bgs) Date 5 o z 3 b= @ > = 3 5 = N = w
< 5 S S g 3 5 S S 5 S L = o &
© - g x o = Z = = 5 z B g - 5 g T 3 3 =
S g S 5 = 5 5 5 2 = 2 S = S e g = g =4 3 <
o @ o S = O] ) © ) o o @ @ @ @ ® @ @ © ® @
=3 =] > ) © 0O S =} S =} S > S =3 S =} S S =3 > =
0] (9] @ [} m (7)) @ 1) @ (1)) @ (0] 1)) (1)) [0)) (1)) 1)) 1) [1) (1)) [1)
IPB: 1100
PB: 1700
1,3,5-TMB: 4200 1700/
SB-28 26.5 8/23/1999 HLA, 1999 ND<500 [ ND<500 800 4080J | ND<500 | 1,2,4-TMB: 12000 2300 1000 ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 [ ND<330 | ND<330 | ND<330 | ND<330
s-BB: 670
p-IT: 1700
n-BB: 2300
SB-29 2.0 8/23/1999 HLA, 1999 ND<4.8 | ND<4.8 | ND<4.8 | ND<4.8 | ND<4.8 ND ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670
SB-29 9.5 8/23/1999 HLA, 1999 ND<4.8 | ND<4.8 | ND<4.8 | ND<4.8 | ND<4.8 ND ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 | ND<670 [ ND<670 | ND<670 | ND<670
SB-29 27 8/23/1999 HLA, 1999 ND<4.7 | ND<4.7 | ND<4.7 | ND<4.7 | ND<4.7 ND ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330 | ND<330
SB-1 7 1/21/1998 Secor, 1998 ND ND ND ND ND ND - - - - - - - - - - - - - - -
SB-1 23 1/21/1998 Secor, 1998 ND ND ND ND ND ND --- - - - --- - --- - - - - - - - -
SB-1 27 1/21/1998 Secor, 1998 ND ND ND 1600 ND ND - - - - - - - - - - - - - - -
SB-2 7.5 1/21/1998 Secor, 1998 ND ND ND ND ND ND --- --- --- --- --- --- -
SB-2 15 1/21/1998 Secor, 1998 ND ND ND ND ND ND - - - - - - - - - - - - - - -
SB-2 29.5 1/21/1998 Secor, 1998 ND ND ND ND ND ND - - - - - - - - - - - - --- - ---
SB-3 7.5 1/21/1998 Secor, 1998 ND ND ND ND ND ND - - - - - - - - - -
SB-3 15.5 1/21/1998 Secor, 1998 ND ND ND ND ND ND - - - - - - - - - - - --- - --- -
SB-3 25 1/21/1998 Secor, 1998 ND ND ND ND ND ND - - - - - - - - - - - - - - -
SB-4 3.5 1/21/1998 Secor, 1998 ND ND ND ND ND ND --- - - --- - - - - - - - -
Regulatory Screening Levels *
Tier 1° 4.4E+01 | 2.9E+03 | 3.3E+03 | 2.3E+03 | 2.3E+01 PCE: 5.5+02 1.2E+03 | 2.5E+02 | 1.3E+04 | 1.6E+04 | 2.8E+03 | 8.9E+03 | 4.0E+04 | 1.1E+04 | 8.5E+04 | 3.8E+02 | 3.8E+02 | 3.8E+01 | 2.7E+04 | 3.8E+03 | 3.8E+02
Commercial/Industrial Worker, Direct Exposure3 3.7E+03 | 4.9E+06 | 2.4E+04 | 2.6E+06 | 1.9E+05 PCE: 2.6+03 1.5E+04 | 2.2E+06 NE 1.5E+07 | 1.7E+08 | 2.2E+07 | 2.2E+07 NE 3.3E+07 | 1.3E+03 | 1.3E+03 | 1.3E+02 NE 1.3E+04 | 1.3E+03
Construction/Trench Worker, Direct Exposure * 7.1E+04 | 4.3E+06 | 4.9E+05 | 2.5E+06 | 3.8E+06 PCE: 3.1+04 3.7E+05 | 5.7E+05 NE 8.6E+06 | 4.3E+07 | 5.7E+06 | 5.7E+06 NE 8.6E+06 | 8.3E+03 | 8.3E+03 | 8.3E+02 NE 8.3E+04 | 8.3E+03
Notes and Abbreviations:
1 = San Francisco Bay Regional Water Quality Control Board Environmental Screening Levels (ESLs), December 2013 MTBE = methyl tert butyl ether
2 = The lowest soil ESL addressing direct-exposure, groundwater protection, urban ecological receptors, and nuisance concerns NA = not applicable
3 = Table K-2 of December 2013 ESLs n-BB = n-butylbenzene
4 = Table K-3 of December 2013 ESLs ND = not detected; laboratory reporting limit unspecified or ranges in value
--- = not sampled; not analyzed ND<# = not detected at or above the indicated laboratory reporting limit
1,2,4-TMB = 1,2,4-trimethylbenzene NE = not established
1,3,5-TMB = 1,3,5-trimethylbenzene PAHSs = poly-cyclic aromatic hydrocarbons
feet bgs = feet below ground surface PB = propylbenzene
IPB = isopropylbenzene PCE = tetrachloroethene
J = estimated value p-IT = para-isopropyl toluene
na/kg = micrograms per kilogram (parts per billion) s-BB = sec-butylbenzene
mg/kg = milligrams per kilogram (parts per million) TPH = total petroleum hydrocarbons
VOCs = volatile organic compounds
HLA, 1993. Preliminary Soil Characterization, Oakland Broadway Block, Chinatown Redevelopment Project Area, 9™ Street and Broadway, Oakland, California, unpublished report dated November 11, 1993.
HLA, 1999. Results of Soil and Groundwater Investigation, 9™ Street and Broadway, Oakland, California, unpublished report dated September 29, 1999.
SECOR, 1998. Summary Report for Limited Soil and Groundwater Investigation at 9th Street and Broadway in Oakland, California, unpublished report dated April 27, 1998.
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TABLE 2
Analytical Results Summary: Groundwater

TPH (ug/L VOCs (ug/L) PAHs (ug/L Metals (ug/L)
o
i P g | F s |z g
Sample DTW Weg; ?)Ct)r:lng Sample Source ; 2 7] é_':l Q 5 g % % o E
Location (feet bTOC) (feet bgs) Date o 2 § @ 4 § « a '% %3). '% T 2 = =
g o g 2 2 2 5 E S 8 = | 2 g E g g g & z
2 @ = o ) o 5 — o ) ) ) ) @ = = 3 3 ) N
3 8 9 2 5 2 2 f 2 3 3 z 3 g 5 5 3 5 5 3
MW-7 NA ~40.9 4/4/1989 HLA, 1992 |[ ND<250 [ - ND<05 | 0.7 1.0 1.2 - =
MW-7 NA ~40.9 5/3/1989 HLA, 1992 270 ND<0.2 | 0.12 1.8 48 - -
MW-7 NA ~40.9 6/6/1989 HLA, 1992 400 1.0 1.0 2.2 1.1 - -
MW-7 NA ~40.9 7/7/1989 HLA, 1992 560 0.2 1.0 0.34 5.9
MW-7 NA ~40.9 8/2/1989 HLA, 1992 700 ND<0.2 | 15 5.4 5.9
MW-7 NA ~40.9 9/7/1989 HLA, 1992 590 ND<0.2 | ND<0.2 | ND<0.2 | 1.5
MW-7 NA ~40.9 10/5/1989 | HLA, 1992 730 ND<0.2 | 1.1 0.6 1.3
MW-7 NA ~40.9 11/2/1989 | HLA, 1992 630 0.2 1.0 5.5 3.6
MW-7 NA ~40.9 12/6/1989 | HLA, 1992 320 0.6 8.7 5.9 3.6
MW-7 NA ~40.9 1/3/1990 HLA, 1992 180 0.7 0.7 0.6 1.3
MW-7 NA ~40.9 2/1/1990 HLA, 1992 || ND<50 ND<0.2 | 09 | ND<02| 03
MW-7 NA ~40.9 2/28/1990 | HLA, 1992 90 ND<0.2 | 0.6 0.4 5.2
MW-7 NA ~40.9 4/11/1990 | HLA, 1992 130 ND<0.2 | 0.7 3.3 2.9
MW-7 NA ~40.9 5/18/1990 | HLA, 1992 430 ND<0.2 | 0.8 1.4 0.8
MW-7 NA ~40.9 9/13/1990 | HLA, 1992 ND<0.2 [ 1.9 | ND<0.2 | ND<0.2
MW-7 27.66 ~40.9 12/3/1990 | HLA, 1992 320 0.2 2.4 1.9 1.2
MW-7 32.35 ~40.9 2/11/1991 | HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-7 32.04 ~40.9 3/8/1991 HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-7 31.06 ~40.9 6/6/1991 HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.4
MW-7 25.83 ~40.9 12/20/1991 | HLA, 1992 320 02 | ND<0.2| 29 7.8
MW-7 24.01 ~40.9 3/27/1992 | HLA, 1992 110 06 | ND<05| 1.0 2.0
MW-7 24.37 ~40.9 6/25/1992 | HLA, 1992 140 ND<05 | 0.9 1.7 3.5
MW-7 NA ~40.9 6/24/1993 | HLA, 1993 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-7 23.32 ~40.9 1/20/1998 | Secor, 1998 || ND<50 | ND<50 ND<0.5 | ND<0.5 | ND<0.5 | ND<0.5 [ ND ND
MW-7 23.70 ~40.9 8/20/1999 | HLA, 1999 || ND<50 | ND<48 | ND<290 || ND<5 | ND<5 | ND<5 | ND<10 ND<5 ND<4.9 | ND<9.7 | ND<9.7 | ND<0.97 | ND<9.7 23.3 ND<5 | ND<10 | ND<20 | ND<10 | 236
MW-20 NA ~39.5 12/15/1989 | HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-20 NA ~39.5 1/3/1990 HLA, 1992 || ND<50 0.4 04 | ND<02| 08
MW-20 NA ~39.5 2/1/1990 HLA, 1992 || ND<50 ND<0.2 | 14 | ND<02| 05
MW-20 NA ~39.5 2/28/1990 | HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | 0.5
MW-20 NA ~39.5 4/11/1990 | HLA, 1992 || ND<50 2.8 11 1.1 6.6
MW-20 NA ~39.5 5/18/1990 | HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-20 24.06 ~39.5 9/12/1990 | HLA, 1992 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-20 26.29 ~39.5 12/3/1990 | HLA, 1992 || ND<50 ND<0.2 | 0.2 | ND<0.2 | ND<0.2
MW-20 29.95 ~39.5 3/8/1991 HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-20 29.06 ~39.5 6/6/1991 HLA, 1992 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.4
MW-20 NA ~39.5 6/24/1993 | HLA, 1993 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-20 23.45 ~39.5 1/20/1998 | Secor, 1998 || ND<50 | ND<50 ND<0.5 | ND<0.5 | ND<0.5 | ND<0.5 | ND Clh'zo_’ggmé g
MW-20 23.70 ~39.5 8/20/1999 | HLA, 1999 || ND<50 | ND<47 | ND<280 || ND<s | ND<5 | ND<5 | ND<10 Chloroform: 17 ND<4.8 | ND<10 | ND<9.6 | ND<0.96| ND<10 101 7.66 | ND<10 | ND<20 | ND<10 | 20.2
MW-21 NA ~35.2 8/27/1990 | HLA, 1992 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-21 27.38 ~35.2 9/12/1990 | HLA, 1992 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-21 27.39 ~35.2 12/3/1990 | HLA, 1992 || ND<50 ND<0.2 | 05 | ND<0.2| 1.1
MW-21 28.33 ~35.2 3/8/1991 HLA, 1992 || ND<50 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2
MW-21 28.21 ~35.2 6/6/1991 HLA, 1992 ND<0.2 | ND<0.2 | ND<0.2 | ND<0.4
MW-21 26.68 ~35.2 6/25/1992 | HLA, 1992
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TABLE 2
Analytical Results Summary: Groundwater

TPH (ug/L VOCs (ug/L) PAHs (ug/L Metals (ug/L)
»
3 . 3 5 > S
. T =2 .
Sample DTW Well/Boring Sample o T @ g o z < o = <
; Depth Source ) T o 2 = o = > ol o =)
Location (feet bTOC) (feet bgs) Date o 2 = w 4 = « a =2 s S n E) = =
& o g S o S s z < 5 = 2 5 g g g g 5 z
g 2 S ® o ® g = 9 ) D 3 ) o] z z 3 3 g N
3 o 2 3 3 3 2 m o 3 g 3 2 = 3 3 2 3 ol 3
MW-21 NA ~35.2 6/24/1993 HLA, 1993 ND<50 -- ND<0.2 | ND<0.2 | ND<0.2 | ND<0.2 - - - - - -
MW-21 26.37 ~35.2 1/20/1998 | Secor, 1998 || ND<50 | ND<50 ND<0.5 | ND<0.5 | ND<0.5 | ND<0.5 | ND Ch',;’g’é‘,";"é 27 -
MW-21 26.18 ~35.2 8/20/1999 HLA, 1999 ND<50 ND<48 ND<290 ND<5 ND<5 ND<5 ND<10 Chlggf;rsm(:;A ND<4.9 | ND<9.9 | ND<9.7 | ND<0.97 | ND<9.9 23.4 9.45 ND<10 ND<20 ND<10 36.6
1,2,4-TMB: 990
1,3,5-TMB: 180
IPB: 130
SB-28 ~26.7 ~32 8/23/1999 HLA, 1999 17000 120000 | ND<25000 16J 29 41 366 n-BB: 92 150/ 290 44 230 36 8.41J 114 ND<5 23 ND<20 ND<10 27.3
p-IT: 80
PB: 140
s-BB: 36
SB-29 ~26.7 ~32 8/23/1999 HLA, 1999 ND<50 ND<50 ND<300 ND<5 ND<5 ND<5 ND<10 ND<5 ND<5.5 | ND<11 ND<11 | ND<1.1 | ND<11 37.3 ND<5 21.9 40.7 14.3 41.8
Regulatory Screening Levels !
Chloroform: 8.0E+01
Tier 12 1.0E+02 | 1.0E+02 | 1.0E+02 1.0E+00 | 4.0E+01 | 3.0E+01 | 2.0E+01 | 5.0E+00 | 1,2-DCA: 5.0E-01 6.1E+00 | 2.1E+00 | 3.0E+01 | 3.9E+00 NE 1.0E+03 | 5.0E+01 | 3.1E+00 | 7.8E+01 | 8.2E+00 | 8.1E+01
PCE: 5.0E+00
Chloroform: 8.0E+01
Groundwater ESL, current/potential drinking water resource 8 1.0E+02 | 1.0E+02 | 1.0E+02 1.0E+00 | 1.5E+02 | 3.0E+02 | 1.8E+03 | 5.0E+00 | 1,2-DCA: 5.0E-01 6.1E+00 | 1.0E+01 | 2.0E+03 | 6.3E+02 NE 1.0E+03 | 5.0E+01 | 1.0E+03 | 7.8E+01 | 1.0E+02 | 5.0E+03
PCE: 5.0E+00
Chloroform: 1.7E+03
Groundwater ESL, evaluation of potential vapor intrusion, commercial ot NA NA NA 2.7E+02 NE 3.1E+03 NE 1.0E+05 | 1,2-DCA: 1.0E+03 1.6E+03 NA NA NA NE NA NA NA NA NA NA
PCE: 6.4E+02
Notes and Abbreviations:
1 = San Francisco Bay Regional Water Quality Control Board Environmental Screening Levels (ESLs), December 2013 MTBE = methyl tert butyl ether
2 = The lowest groundwater ESL addressing drinking water, groundwater protection, aquatic habitat goals, and ceiling values NA = not applicable
3 = Table F-3 of December 2013 ESLs ND = not detected; laboratory reporting limit unspecified or ranges in value
4 = Table E-1 of December 2013 ESLs, Commercial/Industrial Land Use n-BB = n-butylbenzene
--- = not sampled; not analyzed ND<# = not detected at or above the indicated laboratory reporting limit
1,2-DCA = 1,2-dichloroethane NE = not established
1,2,4-TMB = 1,2,4-trimethylbenzene PAHSs = poly-cyclic aromatic hydrocarbons
1,3,5-TMB = 1,3,5-trimethylbenzene PB = propylbenzene
DTW = depth to water PCE = tetrachloroethene
feet bgs = feet below ground surface p-IT = para-isopropyl toluene
feet bTOC = feet below top-of-casing s-BB = sec-butylbenzene
IPB = isopropylbenzene TPH = total petroleum hydrocarbons
J = estimated value VOCs = volatile organic compounds
ng/L = micrograms per liter (parts per billion)
Wells MW-7, MW-20, and MW-21 abandoned in accordance with ACPWA permit.
HLA, 1992. Report of Groundwater Monitoring, June 1992, Chinatown Redevelopment Project Area, Oakland, California, unpublished report dated September 9, 1992.
HLA, 1993. Preliminary Soil Characterization, Oakland Broadway Block, Chinatown Redevelopment Project Area, 9" Street and Broadway, Oakland, California, unpublished report dated November 11, 1993.
HLA, 1999. Results of Soil and Groundwater Investigation, 9" Street and Broadway, Oakland, California, unpublished report dated September 29, 1999.
SECOR, 1998. Summary Report for Limited Soil and Groundwater Investigation at 9th Street and Broadway in Oakland, California, unpublished report dated April 27, 1998.
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TABLE 3
Analytical Results Summary: Excavated and Stockpiled Soil

TPH (mg/kg) VOCs (mg/kg) Metals (mg/kg) STLC (mg/L)| TCLP (mg/L)
=
)
T
3 3 | B
Sample Sample Depth Sample Source X - 2 z m
Location (feet bgs) Date ® 2 2 B = o g
17} ] < 5 @] = <
® = = > O 7]
2 B 5 2 g g H x 2 z > @ g A ] 9 = g 2 3 2
@ 9 3 4] 3 z 3 = < El 73 2 < 9 S e 5 z @ %) D 2
s @ S =l 5 g 8 o) o] 3 8 £ = 3 El s S 5 8 ] s E 2 = =3 N 5 5
2 8 o z 2 2 2 2 2 2 2 5 g 5 El £ ke 2 5 g 5 g 2 g 5 2 2 2
55?(;25\1;:)#1 4.0 5/25/2000 HLA, 2000a,d 2401 1200 2 2100 ND<200 | [ ND<0.62 | ND<0.62 | ND<0.62 | ND<0.62 - - - - - - - - -
(SSTEZSZ 8.0 5/25/2000 |HLA, 2000ac.d|| 870% | 22002 | 3900 320 || ND<0.62 | ND<0.62 | ND<0.62 | ND<0.62 Ch'°r°ggnze“e:
Sample #3 9.0 5/25/2000 | HLA, 2000a,d 461 1602 300 19 ND<0.62 | ND<0.62 | ND<0.62 | ND<0.62 | Chiorobenzene:
(bottom) 2.7
Chlorobenzene:
Sample #4 1 2 3.8 . . . . . . . . .
(stockpile) NA 5/25/2000 | HLA, 2000a,b,d 110 1000 2100 ND<200 || ND<0.62 | ND<0.62 | ND<0.62 | ND<0.62 Naphthalene: 0.9
PCE: 0.34
(SSTSC(:[-):I?) NA 6/12/2000 HLA, 2000e - 150 2 470 ND ND ND ND ND ND<2 3.4 100 ND<0.5 | ND<0.5 32 6.2 22 94 0.45 ND<1 26 ND<2 ND<1 ND<1 25 90 5.9 ND<1.0
(Ssifc(:[-):l)g) NA 6/12/2000 HLA, 2000e - 172 160 ND ND ND ND ND ND<2 3 91 ND<0.5 | ND<0.5 31 6.4 21 70 0.51 ND<1 27 ND<2 ND<1 ND<1 23 200 6.5 ND<1.0
ZTSC(':[;:IDg) NA 6/12/2000 HLA, 2000e - 142 150 ND ND ND ND ND ND<2 3.1 76 ND<0.5 | ND<0.5 26 4.7 21 90 0.56 ND<1 21 ND<2 ND<1 ND<1 21 230 6.5 ND<1.0
(SST:c(:[;:IDg) NA 6/12/2000 HLA, 2000e - 172 190 ND ND ND ND ND ND<2 3.8 91 ND<0.5 | ND<0.5 31 6.2 24 87 0.46 ND<1 30 ND<2 ND<1 ND<1 25 110 6.7 ND<1.0
(Ssi?c(:[-):l)g) NA 6/12/2000 HLA, 2000e - 152 150 ND ND ND ND ND ND<2 3.1 92 ND<0.5 18 30 5.9 22 85 0.49 ND<1 26 ND<2 ND<1 ND<1 24 460 8.0 ND<1.0
(Ssi()ac(:[-):ljg) NA 6/12/2000 HLA, 2000e - 292 160 ND ND ND ND ND ND<2 3.6 110 ND<0.5 | ND<0.5 32 7 23 76 0.38 ND<1 30 ND<2 ND<1 ND<1 26 95 6.5 ND<1.0
Regulatory Screening Levels 3
Chlorobenzene:
1.5E+00
Naphthalene:
1.2E+03
Tier 14 1.0E+02 | 1.0E+02 | 1.0E+02 NE 4.4E+01 | 2.9E+03 | 3.3E+03 | 2.3E+03 PCE: 5.5+02 2.0E+01 | 3.9E-01 [ 7.5E+02 | 4.0E+00 | 1.2E+01 | 1.0E+03 [ 2.3E+01 | 2.3E+02 | 8.0E+01 | 6.7E+00 | 4.0E+01 [ 1.5E+02 | 1.0E+01 | 2.0E+01 | 7.8E-01 | 2.0E+02 | 6.0E+02 NA NA
Chlorobenzene:
1.2E+04
Naphthalene:
1.5E+04
Commercial/lndustrial Worker, Direct Exposure ® 4.0E+03 | 1.1E+03 | 1.0E+05 NE 3.7E+03 | 4.9E+06 | 2.4E+04 | 2.6E+06 | PCE: 2.6+03 4.1E+02 | 1.6E+00 [ 1.9E+05 | 2.0E+03 | 1.0E+03 NE 3.0E+02 | 4.1E+04 | 3.2E+02 | 8.8E+01 | 5.1E+03 | 1.9E+04 | 5.1E+03 [ 5.1E+03 | 1.0E+01 | 5.1E+03 | 3.1E+05 NA NA
Chlorobenzene:
5.0E+03
Naphthalene:
3.7E+05
Construction/Trench Worker, Direct Exposure ° 2.7E+03 | 9.0E+02 | 2.8E+04 NE 7.1E+04 | 4.3E+06 | 4.9E+05 | 2.5E+06 | PCE: 3.1+04 1.2E+02 | 1.0E+01 | 6.1E+04 | 1.8E+02 | 1.1E+02 NE 4.9E+01 | 1.2E+04 | 3.2E+02 | 2.7E+01 | 1.5E+03 | 6.1E+03 | 1.5E+03 | 1.5E+03 | 3.1E+00 | 1.5E+03 | 9.3E+04 NA NA
Notes and Abbreviations:
1 = Hydrocarbon reported did not match gasoline standard.
2 = Hydrocarbon reported did not match diesel standard. NA = not applicable
3 = San Francisco Bay Regional Water Quality Control Board Environmental Screening Levels (ESLs), December 2013 ND = not detected; laboratory reporting limit unspecified or ranges in value
4 = The lowest soil ESL addressing direct-exposure, groundwater protection, urban ecological receptors, and nuisance concerns ND<# = not detected at or above the indicated laboratory reporting limit
5 = Table K-2 of December 2013 ESLs NE = not established
6 = Table K-3 of December 2013 ESLs PCE = tetrachloroethene
--- = not sampled; not analyzed STLC = Soluble Threshold Limit Concentration used for California regulated hazardous waste
feet bgs = feet below ground surface TCLP = Toxicity Characteristic Leaching Procedure used for Federal regulated hazardous waste
mg/kg = milligrams per kilogram (parts per million) TPH = total petroleum hydrocarbons
mg/L = milligrams per liter (parts per million) VOCs = volatile organic compounds

HLA, 2000a. Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental Health, Re: 9" and Broadway Sample Results, Lab Results for the Soil at the 9" and Broadway Site, May 31, 2000.

HLA, 2000b. Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental Health, Re: 9" and Broadway Sample Results, 8260 Results from Sample 4, May 31, 2000.

HLA, 2000c. Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental Health, Re: 9" and Broadway Sample Results, June 5, 2000.

HLA, 2000d. Facsimile Transmission from Jim McCarty, Harding Lawson Associates, to Barney Chan, Alameda County Environmental Health, Re: 9" and Broadway Sample Results, June 12, 2000.

HLA, 2000e.Letter from James McCarty and Stephen Osborne, Harding Lawson Associates, to Barney Chan, Alameda County Environmental Health, Re: Stockpile Soil Sampling, Garden Hotel Project, 9th Street and Broadway, Oakland, California, July 17, 2000.

Case Closure Request Page 1 of 1 DRAFT - January 13, 2016
988 Broadway
Oakland, California
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JUN 86 2009 18:31 FR HLA * DAKLAND . 2184513165 TO 3379335 P.A1-03

Bxvnent L

FACSIMILE TRANSMISSION

1

To: Barney Chan

Fax Number: 337-9333

From: : Jim McCarty

Date: ' June 6, 2000

Sﬁbieot: 9th and Broadway Sample Locations

Projact Number: 49600-5

Number of pages (including this cover shuet): 3

Remarks:

Ll H

Transmitted by:

If you do not receive all pages, please call (610) 451-1001

The information contained in this facsimile is intended only for the use of the named reciplent. It
may contain privileged and confidential information. If you are not the intended recipient, you are
notified that any dissemination, distribution, or copying of this facsimile is prohibited. If you have
received this facsimile in error, please immediately notify us by telephone and return the original to
us at the address below by mail, We will reimburse you for postage. Do not disclose the contents
o anyone.,

| Harding Lawson Asseciates

W 1W:§ Engineering and Environmental Services
TR 383 Fourlh Sireet, Third Floor ' :

Oakland, CA 84607 — (510) 451-1001 _ FAX (510) 451-3165
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PLEASE COMPLETE THIS M(‘MHON
RECORDING REQUESTED BY:

City of Oakland

Office of the City Attorney

WHEM-"C40RDED MAIL TO:
Richard lligen Esq.

Cityof Oakland

Office of the City Attorney :
One Frank Ogawa Plaza 6" Floor
Oakland, California 94612

EXHIBIT 3 i
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RECORDING FEE: g_pg 182 PGs
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THIS SPACE FOR RECORDER’S USE ONLY

OAKLAND GARDEN HOTEL DISPOSITION AND
DEVELOPMENT AGREEMENT BY AND BETWEEN THE
REDEVELOPMENT AGECNY OF THE CITY OF OAKLAND

AND

OAKLAND GARDEN HOTEL, LLC, A NEVADA LIMITED

. -LIABILITY COMPANY

TITLE OF DOCUMENT

THIS PAGE ADDED TO PROVIDE ADEQUATE SPACE FOR RECORDING INFORMATION

e WA1]

(Govt. Code 27361.6)
(Additional recording fes applies) 7 7 g o ‘
‘ Legibéity for microfilming and copying is unatisfactory

in a portion of this decument when recorded,
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NO FEE DOCUMENT

RECORDING REQUESTED BY:
The Redevelopment Agency of
the City of Qakland

WHEN RECORDED, MAIL TO:

The Redevelopment Agency of the City of Oakliand
c/o Qakland City Attorney's Office

One City Hall Plaza, 6th Floor

QOakland, California 94612

Aftn.: Vincent L. Jones
Depuiy City Attorney

l

OAKLAND GARDEN HOTEL
DISPOSITION AND DEVELOPMENT AGREEMENT
BY AND BETWEEN

THE REDEVELOPMENT AGENCY OF THE
CITY OF OAKLAND
And

OAKLAND GARDEN HOTEL, LLC
ANEVADA LIMITED LIABILITY COMPANY

JULY23, 1999
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DISPOSITION AND DEVELOPMENT AGREEMENT

THIS DISPOSITION AND DEVELOPMENT AGREEMENT (the "Agreement") is
entered into as of this _?_-}faay of July, 1999, by and between THE REDEVELOPMENT
AGENCY OF THE CITY OF OAKLAND, a public body, corporate and politic ("Agency™)
and OAKLAND GARDEN HOTEL, LLC, a Nevada limited liability company, (“Developer®).
Agency and Developer are from time to time hereinafier referred to individually as a "party” and
collectively as "parties". :

RECITALS

WHEREAS, Agency was created, pursuant to the provisions of the Community
Redevelopment Law of the State of California for the purpose of encouraging and facilitating the
redevelopment, reuse and economic growth of Oakland; and

WHEREAS, Agency has adopted and amended a redevelopment plan for the Central
District Urban Renewal Area, which encompasses the site of the hotel project proposed by
Developer; and

WHEREAS, Developer desires to construct and operate a bote} located on the real
property located at the interscctionof Broadway, and 9™ Street, more particularly described in

Exhibit A hereto and made a part hereof. The real property is within the Central District Urban
Renewal Area; and

WHEREAS, Agency owns the real property which has been underutilized and
unproductive for many years; and

WHEREAS, Developer and Agency desire to cooperate to secure the provision of quality
hotel accommodations through the development of the proposed hotel and to help effectuate the
redevelopment of downtown Qakiand; and

WHEREAS, the redevelopment of the real property will not occur without Developer's
acquisition of the real property from Agency;

NOW THEREFORE, in consideration of the preceding recitals of fact and the mutual

covenants and obligations of the parties set forth herein. Agency and Developer hereby agree as
follows:

DDA#4 Junc 27, 1999
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AGREEMENTS
ARTICLE 1
PURPOSES

1.1 Purpose. This Agreement sets forth the terms and conditions under which Agency shall
sell to Developer, and Developer shall purchase from Agency, the Property upon which
Developer shall construct and operate the Hotel (as those terms are defined in ARTICLE 2).

12 Redevelopment Plan. The parties agree that this Agreement shali be subject to the
provisions of the Central District Urban Renewal Plan (the "Redevelopment Plan" or the “Plan”)
adopted on June 12, 1969 and most recently amended on March 27, 1990, in effect of the
Execution Date and incorporated by reference into this Agreement, and shall remain subject to
said Plan while the Plan remains in effect.

ARTICLE 2
DEFINITIONS

2.1  Specific Terms. The following capitalized terms uscd in this Agreement shall have the
meanings set forth below:

2.1.1 “Act” shall mean the Community Redevelopment Law of the State of California
(Health & Safety Code section 33000 et seq.).

2.1.2 " Affiliate” shall mean any partuer, joint venturer, limited liability company,
affiliate, or other entity or person which shall, by agrecment or operation of law, have general
liability for all or any portion of either Agency or Developer's obligations under this Agreement.

2.1.3 "Agency" shall mean the Redevelopment Agency of the City of Oakland, a
public body, corporate and politic, exercising governmenta! functions and powers under the
Commanity Redevelopment Law of the State of California. The principal office of Agency is
One City Hall Plaza, 3rd Floor, Oakland, California 94612,

2.1.4 "Agents" shall mean, with respect to a party to this Agreement, such party
officers, directors, members, partners, employees, agents, representatives, architects, engineers,

consultants and contractors.

2.1.5 "CEDA™ shall mean the Community and Economic Development Agency of City
or any successor agency thereto.

DDA#4 June 27, 1999



Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

2.1.6 “Certificate of Completion” shall mean the certificate issued by Agency in
substantially the form attached to this Agreement as Exhibit I certifying that the Hotel has been
completed in accordance with this Agreement.

2.1.7 "City" shall mean the City of Oakland, a municipal corporation.

2.1.8 "Commencement of Construction” shall mean the date that Developer or
Contractor shall have commenced excavation of the Property for the foundation of the Hotel.

2.1.9 "Construction Documents"shall mean the Construction Contract described in
Section 4.6 , any other construction contracts to be executed by Developer for the Project, and
any and all related documents, including but not limited to the plans and specifications and the
Bonds required herein.

2.1.10 “Construction Lender” shall mean the lender or lenders providiog the
Construction Loan described in Section 4.10.1.

2.1.11 "Deed of Trust' shall mean any mortgage or deed of trust encumbrance on or
other security interest in the Property, the Hotel, any personal property therein or thereon, or in
any of the tangible or intangible property or interests therein.

2.1.12 "Developer” shall mean Oakland Garden Hotel, LLC, a Nevada limjted
liability company, or an entity which is approved as a transferee pursuant 10 ARTICLE 11. Any
reference in this Agreement to "Developer” shall be deemed to include any permitted successors
or assigns of Cakland Garden Hotel, LLC.

2.1.13 "Director” shall mean the Director of CEDA or the Director's designee.
2.1.14 “Escrow" shall mean the escrow to be opened by the parties with Escrow Agent
in order to consummate the conveyance of the Property and the transactions contcmplated by this

Agreement.

2.1.15 "Escrow Agent" shall mean First American Title Guaranty Company, 1535
Harrison Street, Oakland, CA, 94612

2.1.16 “Execution Date” shall mean the last date on which all signatories to this
Agrecment have signed one or more counterparts thereof,

2.1.17 “Fair Market Value” is defined in Section 12.8.

DDA#4 June 27, 1999



2.1.18 "Final Design Development Plans" shall mean drawings and other documents
that fix and describe the size and character of the Project as to its architectural, structural,
mechanical and electrical systems, materials, and such other elements as may be appropriate.

2.1.19 "Force Majeure" -shall mean war, insurrection, strikes, lockouts, riots, floods,
earthquakes, fires, casualties, acts of God, acts of the public enemy, epidemics, quarantine
restrictions, frcight embargoes, lack of transportation, or unusually severe weather.

2.1.20 “Formation Decuments” means (i) as to any corporation, its articles of
incorporation, bylaws, shareholder agreements, and any other organic documents, {ii) as to any
limited partnership, its Certificate of Limited Partnership and partnership agreement, (jii) as to
any general partnership or joint venture, its Statement of Partnership and partnership agreement,
{1v) as to any limited liability company, its articles or certificate of organization, operating,
agreement, and any other organic documents, and (V) as to any trust, its trust agreement and a
certification of the current trustees thereof, each of the foregoing together with all supplements,
amendments and modifications.

2.1.21 "Franchisor™ shall mean Marriott International, Inc. the initial franchisor of
the Hotel, or any subsequent franchisor of the Hotel as may be permitted pursuant to the
provisions of this Agreement.

2.1.22 "Funding Sources" shall mean onc or more lenders, and/or investors providing
financing 1o Developer for the Project, including any construction and/or permanent financing
and any equity participation.

2.1.23 "Governmental Approvals' shall mean all governmental and quasi-
governmental permits, approvals, inspections and reviews necessary for development and
construction of the Project in accordance with this Agreement, including, but not necessarily
limited to, conditional use permit(s), building permit(s), grading, and other "pre-develcpment
permits” including shoring, seismic, obstruction, foundation permits, engineering reviews, plan
checks, and environmeutal review and mitigation measures pursuant to the California
Environmental Quality Act.

2.1.24 "Holder" is defined in Section 14.2.

2.1.25 "Hotel" shall mean the Hotel described in Exhibit C hereto, t¢ be constructed
" and operated at all times in a manner that meets or exceeds all of the Ratings.

2.1.26 "Liquidated Damage Amount” is defined in Section 4.2.
2.1.27 "Material Changes' shall mean any material change, modification, revision,
aiteration or amendment of any application, agreement or other document referenced in this

Agreement. A Material Change with respect to the design or construction of the Project shall be

DDAR4 June 27, 999



limited to (i) a change to the Planning Commission approvals shown in Exhibit E hereto that
materially alters the design of or materials used on the exterior of the Hotel in such a manner as
to require new approval from the Planning Commission or the City of Oakland Planning
Department, (ii) a change that reconfigures or alters the relationship of the Hotel's ground floor
uses as reflected in Exhibit E, or (iii) a change that reduces the quality and characteristics of the
Hotel from those provided for herein. Except as otherwise provided in this definition, Agency
shall have the right to reasonably determine whether a particular change, modification, revision,
alteration or amendment is 2 Material Change.

2.1.28 "Operator" shall mean Park Lane Hotels International, Inc., the initial

| operator of the Hotel, or any subsequent operator of the Hotel as may be permitted pursuant to

' the provisions of this Agreement.

i 2.1.29 “Parcel Map” shall mean the map provided for in Section 6.3.
2.1.30 “Parcel 1" shall mean the Property, following the recordation of the Parcel Map.
2.1.31 “Parcels” shall mean the two parcels 10 be created by the Parcel Map.

2.1.32 “Permitted Transferee” shall have the meaning set out in Section 11.3.

2.1.33 "Property" shall mean the real property described in Exhibit A hereto and
; following the recordation of the Parcel Map, Parcel 1.

2.1.34 "Project” shall mean the development, construction and operation of the Hotel
on the Property.

! 2.1.35 “Project Development Budget” shall mean a budget for the development of the
Project, separately itemized to show (i) all construction related, and (i) all non-construction
related costs, including the funding sources for payment for each item.

| 2.1.36 "Project Milestones" shall mean the actions to be taken in connection with the

' Project and the dates for such actions as specified on Exhibit D attached hereto and incorporated
herein by this reference.

, 2.1.37 "Ratings" shall mean the criteria and requirements established by the Franchisor
for the construction, fumishing, and operation of the Hotel and the criteria and requirements
establishied by this Agreement.

2.1.38 "Remediation Estimate™ shall mean the amount as set out in Section 8.2.1.

2.1.39 "Remediation Fund" is defined in Section 3.7
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2.1.40 “Remediation Work™ shall mean the work described in Section 8.2.1.

2.1.41 "Title Company™ shall mean Escrow Agent in its capacity as a title insurer.
2.1.42 “Transfer” shall mean:

a. Any total or partial sale, assignment, lease or conveyance, or (except as
otherwise expressly permitted in this Agreement) hypothecation, or any transfer in any other
mode or form of or with respect to the Property or the Project or any interest therein, or any
contract or agreement to do any of the same;

b. Any transfer of the stock, membership interest, partnership interest, or
other form of ownership interest in or to Developer or any change in voting power in Developer
in excess, in either case, of fifty percent (50%) or more thereof, except to a Permitted Transferee:

c. Any assignment by Developer of all or any part of this Agreement or all or
part of any other agreement executed in furtherance of this Agreement (collectively referred to
bercin as "Related Agreements");

d. Any change in the identity of the managing member or manager of
Developer; or

e Any merger, consolidation. sale or leasc of all or substantially all of the
assets of Developer, except with or to a Permitted Transferee.

2.2 Other Terms. Other capitalized terms used in this Agreement shall have the meanings
specificd elsewhere in this Agreement.

ARTICLE 3
PURCHASE AND SALE

3.1  Purchase and Sale. Agency agrees to sell to Developer and Developer agrees to
purchase from Agency, the Property in accordance with the provisions of this Agreement. The
purchase and sale of the Property shall be accomplished through the Escrow. This Agreement
shall constitute preliminary Escrow Instructions to Escrow Agent. The parties shall provide
Escrow Agent with Supplemental Escrow Instructions consistent with this Agreement, as
appropriate.

3.2 Purchase Price. The purchase price ("Purchase Price™) to be paid by Developer to
Agency for the Property, shall be One Million and Fifty Thousand Doliars ($1,050 000)
payable in cash on or before the Closing Date defined below.
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3.3 Closing for Disposition of Property. On a date (the "Closing Date"™) not later than
fifteen (15) days after the date that all conditions in ARTICLE 4 have been satisfied by
Developer or such later date as may be mutually agreed by the parties in writing, the Property
shall be conveyed by Agency to Developer and Developer shall accept such conveyance ("Close
of Escrow" or "Closing™). Such conveyance shall be by a grant deed in substantially the form
attached hereto as Exhibit G ("Grant Deed"). Possession of the Property shall be delivered to
Developer at Close of Escrow. Notwithstanding any provisions in this Agreement to the
contrary, if the Closing shall not have occurred for any reason whatsoever by July 31, 2001, then
Agency shall have the right to temminate this Agreement by written notice to Developer.

3.4 Reversionary Grant Deed. Prjor to the Closing Date, and as a condition to Closing,
Developer shall deposit into Escrow a fully executed grant deed reconveying fee title to the
Property from Developer to Agency, in the form attached hereto as Exhibit H ("Reversionary
Grant Decd"). Escrow Agent is hereby instructed to hold the Reversionary Grant Deed in
Escrow until Agency has provided Escrow Agent with cither (a) the notice provided for in
Section 12.3.1a or Section 12.3.2a.(2), or (b) written notice from Agency instructing Escrow
Agent to return the unrecorded Reversionary Grant Deed to Developer, which notice Agency
shall give contemporanecusly with Agency’s issuance of the Certificate of Completion.

3.5 Examioation 2nd Condition of Title. Prior to the Date of Execution, Agency has
caused Escrow Holder to deliver to Developer, at Agency’s expense, a Preliminary Title Report
for the Property together with copies of all documents underlying the exceptions to title set forth
therein. Attached hereto as Exhibit B, is a copy of the Preliminary Title Report. Prior to Close
of Escrow, Developer shall provide Agency with a listing of the exceptions accepted by
Developer and of the exceptions objected to by Developer. Agency shall convey title to the
Property free and clear of all title defects, liens, encumbrances, deeds of trust, covenants,
conditions, restrictions, assessments, easements, leases and taxes except those exceptions which
Developer has accepted in writing, and:

3.5.1 All conditions, covenants and restrictions set forth or referred to elsewhere in this
Apreement;

3.5.2 Ali covenants, conditions and restrictions specified in the Redevelopment Plan;
3.53 All applicable building and zoning laws and regulztions;
3.54 Any lien for taxes accruing subsequent to the recordation of the Grant Deed;

3.5.5 Any items impaosed as a condition to the Parcel Map previously approved by
Developer;
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3.5.6 Any other easements approved by Developer for public utilities or improvements,
such as, but not limited to, tree wells, lamps, electrification, storm drains and gas mains
necessary for successful development of the Project; and

3.5.7 Such additional conditions, covenants, restrictions or easements as may be agresd
upon by Developer and Agency.

Title shall be in such condition at Closing as shall cnable Developer to obtain an ALTA
Ovwmer's Policy of title insurance at no cost to Agency and to enable the Construction Lender and
any lenders for the Project, to obtain an ALTA Loan Policy of fitle insurance subject only to the
exceptions set forth in the subsections above.

3.6  Closing Costs. At Close of Escrow, Agency and Developer shall pay the Closing Costs
as set forth below.

3.6.1 Agency shall pay all of the following:

a. Ad valorem taxes and assessments on the Property, if any, for any period
prior to Close of Escrow even if not due until after Close of Escrow;

b. All costs and expenses if any, necessary to place title to the Property in the
condition required at Closing pursuant in this Agreewment;

c. Al costs and expenses of preparing, executing, acknowledging, and
delivering the Grant Deed; and

d. One half (%) of any Escrow fees and other costs and expenses of Escrow
not specifically allocated by this Agreement.

3.6.2 Developer shall pay all of the following:
a. Alameda County documentary transfer taxes;
b. City's real estate transfer tax;
c. The premium for Developer's owner's policy of title insurance; and

d. One half (%2) of any Escrow fees and other costs and expenses of Escrow
not specifically allocated by this Agreement.

3.7 Remediation Fund. At Close of Escrow, Escrow shall retain from any funds payable to
Agency as part of the Purchase Price, an amount equal to the Remediation Estimate
("Remediation Fund'’). The Remediation Fund shall be disbursed as provided in Exhibit M.
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ARTICLE 4

PREDISPOSITION REQUIREMENTS

4.1  Conditions Precedent. As conditions precedent to the obligation of Agency to convey
the Property to Developer, all of the conditions set forth in this ARTICLE 4 must first be
satisfied within the applicable time period set out below and in the Exhibit D, unless those time
limits are extended in writing by mutual agreement of Developer and Agency. Developer agrees
to use its best efforts to cause all of the events provided for herein to occur on or before the
specified dates; provided however, that all time limits not marked with an * in Exhibit D, are
agreed to be the earliest anticipated date for such event and the failure of such event to occur by
the date set out herein shall not be a Developer default under this Agreement, unless such failure
or delay arises from Developer’s failure to use its best efforts to cause such event to occur by
such date. Except as provided above, Developer's failure to fulfill any of its obligations under
this ARTICLE 4 shall, at Agency’s option, constitute a Developer default under this
Agreement, subject to the provisions of ARTICLE 12.

42  Liguidated Damage Deposit. Within ten {10) business days afier the Execution Date,
Developer shall have deposited with Agency the amount of Two Hundred Thousand Dollars
($200,000), which together with the Fifty Thousand Dellars ($50,000) previously deposited
with Agency, shall be the "Liquidated Damage Amount” and shall be held and disbursed by
Agency as provided in ARTICLE 13.

4.3  Development Strategy and Cost Estimates. Not later than the dates specified below,
Developer shall have submitted to Agency the following documents and information for
Agency’s review and comment:

4.3.1 Not later than ninety-one (91) days after the Execution Date, all of the following
documnents and Information (collectively, the "Development Strategy™):

a. A completed written "Project Information Worksheet,” which shall include
(1) a feasibility study prepared by an indcpendent third party with hotel development expertise
and demonstrating the financial and market feasibility of the Project; (ii) cost estimates (including
costs of construction, fixtures, furnishings and equipment, construction period interest, pre-
opening marketing and working capital); (iii) a sources and use of funds statement; and (iv)
preliminary pro forma projections of all income and expenses anticipated by Developer from the
Hotel for the first ten (10) years of its operation following completion of the Project (the "Pro
Forma"};

b. A written summary of the qualifications of Developer and each Developer
Affiliate for developing the Project;

DDA#4 Junc 27, 1999




Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

€. A written list of potential Funding Sources and estimated terms for
construction and permarent financing;

d. A marketing plan describing preopening marketing strategy and actions to
publicize the opening of the Hotel and attract guests and retail tenants to the Hotel (the
"Marketing Plan™).

4.3.2 Not later than two hundred-ten (210) days after the Execution Date, a cost
estimate for completion of the Project as contemplated by the Development Strategy, prepared in
accordance with construction industry standards.

44  Design Development. Developer and Agency agrec that the design and development of
the Project shall conferm to the design approved and the requirements and conditions of approval
granted and imposed by the Oakland Planning Commission on July 7, 1999, copies of which are
attached hereto as Exhibit E. Developer acknowledges and agrees that Agency requires adequate
opportunity for review and comment on Developer's Design Development Plans and other
submissions for the Project by the Director and such other persons and bodies as the Director may
deem appropnate. Accordingly, Developer agrees as follows:

44.1  Developer shall, prior to the date set out in Section 4.4.2, have submitted from
time to time, draft Design Development Plans to Agency for its review, comment and approval
on an informal basis to assure that submission of the Final Design Development Plans will be
complete and in proper form within the time established herein for final submission.

442 Developer shall have submitted its Final Design Development Plans not later than
ninety-one (91) days after the Execution Date, for Agency's review, comment and approval,
which approval shall be given if the Final Design Development Plans do not reflect a Material
Change not previously approved by Agency. The approval by Agency of the Final Design
Development Plans shall not be relied upon by Developer or by any third partics as a warranty or
representation by Agency as to the quality of the design of the Project or its compliance with the
requirements of this Agreement.

4.5  Construction Plans. Developer shall have submitted its Construction Plans for
construction of the Project not later than two hundred forty-six (246) days foliowing the
Execution Date, for Agency's review and comment. The term "Construction Plans" means all
construction documentation upon which Developer and Contractor will rely in constructing the
Project and shall include, but not necessarily be limited to, architectural drawings, Jandscaping
plans and specifications, elevations, building pians, specifications, and a schedule for
construction. Prior to submission of the Construction Plans, Developer shall consult with
Agency concerning its construction plans on a regular basis. Developer shall also submit draft
construction plans te Agency for its review and comruent on an informal basis to assure that
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submission of the Construction Plans will be complete and in proper form within the time
established for final submission.

Any Material Change to the approved Construction Plans must be submitted to and
approved by Agency as provided for in Section 5.2. Ifa Material Change is not approved by
Agency, the latest approved Construction Plans shall continue to control development of the
Project.

4.6  Gencral Contractor; Construction Contracts. Not later than thirty (30) days prior to
the Commencement of Construction, Developer shall have submitted to Agency copies of the
Construction Documents for Agency’s review and comment, for the purposes of determining that
(i) the Contractor (defined below) has agreed to abide by all provisions of this Agreement
applicable to the Contractor, and (ii) the Construction Contract (defined below) is for
construction of the entire Froject.

4.6.1 Developer intends to enter into one or more contracts for the construction of the
Project (individually and collectively, the "Construction Contract”} with a general contractor of
Developer's selection ("Contractor”). The Construction Contract shall provide for the Project to
be constructed pursuant to the approved Construction Plans and require that the Contractor
furnish the Bonds specified in Section 4.7 and otherwise comply with all provisions of this
Agreement applicable to the Contractor. The Construction Documents shall be executed by
Developer and Contractor and complete copies of the executed Construction Documents shall be
provided by Developer to Agency prior to the Commencement of Construction.

4.6.2 Following the Section 4.6 submission, no Material Changes to the Project or the
Construction Contract will be made without the prior written consent of Agency as provided for
in Section 5.2

4.7  Performance and Payment Bonds. Not later than five (5) days prior to the
Commencement of Construction, Developer shall have submitted or cause Contractor to submit
to Agency for its review and comment, the following bonds for the Project (collectively, the
"Bonds"), to be issued by one or more licensed sureties and naming the Construction Lender as
an additional beneficiary:

4.7.1 A performance bond in an amount not less than one hundred percent (100%) of
the cost of construction of the Project, based upon the total maximurn contract price for the
Project specified in the Construction Contract approved by Agency (the "Total Contract Price™),
as security for the faithful performance of such construction and all other obligations of
Contractor under the Construction Contract (the "Performance Bond"); and

4.7.2 A labor and materials payment bond in an amount not less than one hundred
percent (100%) of the cost of construction of the Project, based upon the Total Contract Price, as
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security for payment to persons performing lzbor or furnishing materials. in connection with
construction of the Project (the "Payment Bond™).

4.8  Prevailing Wage/ Local Employnient. The Construction Contract shall provide for the
following:

4.8.1 Contractor's employees and Contractor's subcontractors’ employees, shall be
compensated in an amount no less than the general prevailing rate of per diem wages as
determined by the California Department of Industrial Relations under California Labor Code
Sections 1770, et seq,;

4.8.2  Contractor and Contractor's subcontractors shall comply with all reporting and
record keeping requirements of the applicable prevailing wage statutes and regulations;

4.83 A statement that Contractor is aware of and shall comply with all provisions of
Agency’s prevailing wage requirements contained in Resolution No. 87-4 C.M.S., passed on
January 20, 1987, a copy of which is on file with Agency;

4.8.4 A requirement that Contractor and Contractor's subcontractors shall comply with
Agency’s Local Employment Program (a copy of which Program is on file with Agency) for
providing employment at the Project for qualified and licensed (if Jicensing is required by law)
Oakland residents; and

4.8.5 The requirement that Contractor and Contractor's subcontractors shall comply
with Agency’s Local/Small Business Enterprise Program (2 copy of which Program is on file
with Agency) for participation of small Oakland businesses in Project construction and
professional services,

4.9  Firm Commitment - Franchise and Operator. Developer acknowledges and agrees
that the quality of the Hotel franchisc and Hatel operator are significant elements of the
consideration which Agency is receiving for the Property and Agency's covenants and obligations
under this Agreement. Based thereon, Developer further covenants to Agency as set forth in this
Section 4.9.

4.9.1 Prior to the Close of Escrow, Developer shall provide Agency with a copy of the
fully executed Franchise Agreement and any related agrecements between Developer and
Franchisor (the "Franchise Agreement”). Prior to the date of this Agreement, Developer
submitted to Agency for its review, a letter of interest from Marriott International, Inc. with
respect to the development of the Hotel as a "Courtyard by Marriott Hotel" and Agency hereby
consents to the Hotel being developed in that manner. Subject to the provisions of this Section
4.9.1 and Section 11.3.5, Developer agrees that it shall maintain its franchise with Franchisor for
the Hotel for a peniod of not less than seven (7) years from the date Hotel opens for business.
Developer may not enter inta a franchise agreement with a franchisor other than Franchisar
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cxcept for a valid business purpose and then only with a franchisor of the same or greater stature
and financial stability and with the same or greater name recognition as that of the then current
Franchisor. Agency's prior consent; which shall not be unreasonably withheld, of any new
franchise agreement during said seven (7) year period shall be required. If Agency does not
consent to the proposed franchisc agreement or any provisions thereof, Agency shall provide
written notice thereof to Developer, which notice shall include a statement of reasons and any
proposed revisions and may include recommendation for a different proposed franchisor, within
ten (10) days following Agency’s receipt of the proposed franchise agreement. Agency shall be
entitled to withhold consent to the franchise agreement on the basis that the Hotel would
thereafter be operated subject to Ratings which arc less than those applicable prior thereto or that
the proposed franchisor has insufficient financial ability to support the Hotel. Following receipt
of the Agency's notice, Developer shall use good faith best efforts to revise the proposed
franchise agreement in accordance with Agency's notice, negotiate in good faith with any
prospective franchisor recommended by Agency, or attempt to identify another substitute
Franchisor; provided, however, that if Developer is unable, notwithstanding its good faith best
efforts, to comply with the Agency's requests, and satisfy Agency’s objections, Developer may
enter into the new franchise agreement on terms and conditions acceptable to Developer so long
as the Ratings with respect to the new franchise are at least as good as the Ratings of the
immediately preceding Franchisor approved by the Agency.

4.9.2 Management Agreement. Prior to the Close of Escrow, Developer shall provide
to Agency copies of the fully executed Management Agreement (as defined below) and any
related agreements between Developer and Operator (as defined below). Developer has advised
Agency that it intends to enter into a contract with Park Lane Hotels International, Inc.
("Operator™) for the management of the Hotel ("Management Agreement') and Agency hereby
consents to such Operator. Developer agrees that it shall engage Operator as the Hotel operator
for a period of not less than seven (7) years from the date the Hotel opens for business.
Developer may not enter intc a Management Agreement with an operator other than Operator
except for a valid business purpose and then only with an operator of the same or higher stature
and financial stability as the ther current Operator and then only with the prior written consent of
Agency, which shall not be unreasonably withheld. Developer may 1ot enter into a new contract
for the operation of the Hotel during such seven (7) year period without prior written conscnt of
Agency, which shall not be unreasonably withheld. If Agency does not consent to the proposed
contract or any provisions thereof, Agency shall provide written notice thercof to Developer,
including a statement of reasons and any proposed revisions, within ten {10) days following
Agency's receipt of the proposed Management Agreement. Agercy shall be entitled to withhold
consent to the Management Agreement on the basis of that the Hotel would thereafter be operated
subject to Ratings which are less than those applicable prior thereto; provided, however, that if
Developer is unable, notwithstanding its good faith best efforts, to comply with the Agency's
requests, Developer may enter into the new Management Agreerent on terms and conditions
acceptable to Developer.
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410 Firm Commitment-Financing.

4.10.1 Not later than sixty (60) days prior 10 the Close of Escrow , Developer shall have
provided to Agency for its review and comment, the following (collectively, the “Financing
Plan™):

a. Written evidence in form and substance satisfactory to Agency, that
Developer has obtained one hundred percent (100%) of the financing commitments necessary for
Developer to construct and permanently finance the Project in accordance with the provisions of
this Agreement. At 2 minimum, this evidence will be in the form of "Commitment Letter(s)"
from one or more Funding Sources for one hundred percent (100%) of the financing
commitments necessary for Developer to construct the Project ("Construction Loan") and for the
permanent financing thercof. Such Commitment Letter(s) shall include business terms and
critical dates for financing decisions and shall be in such form and content as is typically
furnished by commercial lenders for hotel projects. Copies of such Commitment Letter(s) shall
be certified by Developer to be true and correct. As used herein the term "one hundred percent
(100%} of the financing commitments necessary for Developer to construct” shall mean the
+ projected cost estimate for construction of the Project as reflected on Developer’s most recent
Project Development Budget.

b. A certified financial statement or other financial statement in such form
reasonably satisfactory to Agency evidencing sources of capital sufficient to demonstrate that
Developer has adequate funds available and is comumitting such funds te cover the difference, if
any, between the aggregate cost reflected on the Project Development Budget and the amount
decmonstrably available from any Funding Sources.

Any Material Change to the approved Financing Plan must be first submitted to and
approved by Agency. If such change is not approved, the latest approved Financing Plan shall
continue to control development of the Project. For purposes of this paragraph, a Material
Change shall include but not be limited to a change in Funding Sources, a refinancing of a loan,
or any change in 2 Funding Source's Commitment Letter or loan plan.

4.10.2 Not Jater than sixty (60) days prior to the Close of Escrow, Developer shall have
provided a ten (10) year cash flow projection for the Project.

4.10.3 At least five (5) days prior to Close of Escrow, Developer shall have provided
capies of the Joan agreement, promissory note, deed of trust and other documents related to the
Construction Loan; provided, however, that Agency will approve such documents if they are
consistent with the Commitment Letter(s) previously approved by Agency pursuant to Section
4.9. The Construction Loan shall close concwrrently with the Close of Escrow.

411 Governmental Approvals. Developer shall have applied for and diligently pursued the
issuance of all Governimental Approvals for the Project. Agency shall use reasonable efforts to
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assist Developer as needed to obtain such Governmental Approvals. Prior to the Execution Date,
Developer has received the approvals set out in Exhibit E attached hereto. Certified copies of all
Governmental Approvals shall be submitted by Developer to Agency immediately upon receipt
by Developer, subject to the timely review by and issuance of permits from City. Receipt of all
Governmental Approvals, other than building, permits, is a condition precedent to Agency's
obligation to transfer the Property to Developer. Developer shall be responsible for payment of
all City fees associated with the Governmental Approvals and construction of the Project,
including but not limited to fees associated with the conditional use permit(s), building and
grading permit fees, engineering-review fees, inspection fees and plan check fees.

4.12 Pro Forma Title Policy. Developer shall have cansed Escrow Agent to deliver to
Agency, not later than fifteen (15) days prior to Close of Escrow, a pro forma of the owner's
policy of title insurance proposed to be issued to Developer at Closing.

4.13 No Developer Default. Developer shal! not be in breach of any covenant, representation
or warranty made by Developer under this Agrcement and shall not otherwise be in default of any
of its obligations under this Agrecment.

ARTICLE 5
AGENCY REVIEW CRITERIA

5.1  Agency Review of Developer Submissions. If each of the Development Strategy, the
Financing Plan, the Fina! Design Development Plans, the Construction Plans, and the
Construction Contract, are mitially submitted by Developer (individually, a "Submission” and
collectively, "Submissions") within the time periods specified in ARTICLE 4, conform to the
provisions of this Agreement, and contain no Material Change not previously approved by
Agency, Agency shall approve in writing each such Submission and no further filings by
Developer or approvals by Agency thereof shall be required for such Submission(s). Agency may
approve those portions of a Submission that conform to the provisions of this Agreement and
reject those portions that do not conform. Agency also may approve all or a portion of a
Submission subject to conditions requiring firther submission for Agency review and approval.

5.1.1 Resubmittal. If a Submission is rejected by Agency in whole or in part because it
contains a Material Change, or approved subject to conditions requiring further submissions,
Developer shall submit a new or revised Submission within fifteen (15) days of written
notification of Agency's rejection or conditional approval and the reasons therefor. Ifa
resubmitted Submission is rejected by Agency in whole or in part or approved subject to
conditions requiring further resubmissions, Developer shall submit new or revised Submissions
within thirty (30) days of written notification of Agency's rejection or conditional approval and the
reasons therefor. If the new or revised Submission is rejected by Agency, Agency or Developer
may then terminate this Agrecment pursuant to Section 12.1 below. Developer and Agency
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hereby expressly waive any and all claims against each other and each other's Agents in relation to
and as a resuit of any such ten-termination.

The time limits set forth in this Agreement for the submittal to Agency of Developer's
submisstons and for Agency's review thereof are exclusive and supplant any time periods which
might otherwise apply including any time periods under the Permit Streamlining Act (California
Govt. Code §§65920 et seq.).

3.2 Agency Review of Subsequent Developer Submissions. Once the Submissions
specified in Section 5.1 have been submitted by Developer and approved by Agency, if Developer
makes any Material Changes to any Submissions (individually, a "Subsequent Submission" and
collectively, the "Subsequent Submissions"), Agency shall review and comment in writing upon
each such Subsequent Submission to evidence its acceptance and approval thercof or to evidence
rejection and disapproval thereof. If Agency approves the Material Change, no further filings by
Developer shall be required with respect to such Subsequent Submission, except with respect to
any subsequent Material Change to the contents of such Subsequent Submission. If the Agency
rejects or disapproves the Material Change or otherwise provides comments to Developer within
such fifteen (15) day period, Developer shall use its best efforts to modify the Material Change or
take other appropriate actions to mitigate any Agency concems raised by its comments.

ARTICLE 6
PROPERTY CONDITION

6.1  Due Diligence. Developer acknowledges that prior to the Execution Date, it has with due
diligence and reasonable efforts completed its own review of the condition of the Property and the
feasibility of the Project, including, but not limited to preparing preliminary site plans and
elevations, performing preliminary soils testing, cngineering studies and environmental site
assessments, assuring adequate parking for Hotel guests and users, and developing Project cost
estimates.

6.2  Physical Conditions. Without limiting the provisions of Sectios 6.1 or ARTICLE 8,
Developer further acknowledges that, prior to the execution of this Agreement, it has conducted
and completed any additional studies or tests, including soils analysis and hazardous materials
mvestigations, which Developer deems appropriate in connection with the Project. Developer has
received and reviewed copies of the following reports or documents (collectively, the
"Environmental Documents") described in Exhibit MADD-3 to Exhibit M. Developer has found
that the Property is substantially in the same condition described in the Environmental
Documents. Developer shall promptly provide to Agency copies of all tests, studies, reports and
investigations prepared by or on behalf of Developer with respect to the environmental or other
physicat condition of the Property.
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6.3  Parcel Map. The Agency's sball, no later than one hundred-twenty (120) days prior to the
Close of Escrow, cause to be prepared, a subdivision or parcel map and any other documents
required by law or necessary and appropriate to divide the real property into two legal parcels
(Parcel 1 and Parcel 2) (“Parce] Map™). The Parcel Map shall be subject to Developer's
reasonable prior approval to confirm that (i) the exterior boundaries of Parce] 1 are consistent with
exterior boundaries of the property shown on the Exhibit E Planning Commission approvals, (ii)
Parcel 1 is the Property, and that (iii) Parcel 1 is not subject to any conditions, easements, or
restrictions, other than those expressly provided for in this Agreement or otherwise approved in
writing by Developer.

6.3.1 The Parcel Map shall be filed and recorded at Close of Escrow or at such earlier
date as Agency shall decide. In connection with the filing and recording of the Parccl Map, the
Agency shall pay-all applicable fees (including in-lieu fees) to the City of Oakland or the County
of Alameda..

6.4  "ASIS" Purchase. Developer represents and warrants that it is an experienced purchaser
and developer of properties similar to the Property and the Project, and that Developer is relying
exclusively upon its own expertise and due diligence in determining to proceed with the Project
and the transactions contemplated herein. Except as expressly set forth in this Agreement,
Agency does not make, and hereby disclaims, any warranty, express or implied, with respect to the
Project or the fitness or condition of the Property. Subject to the specific provisions of Section
8.2, the Property shall be conveyed by Agency to Developer in "AS IS, WHERE IS AND WITH
ALL FAULTS" condition. Without limiting the preceding provisions of this Section 6.4, but
subject however, to ARTICLE 8, the parties acknowledge and agree that Agency is not in any
way responsible for the soil or other surface or subsurface conditions of the Property or for
removing, relocating or otherwise altering any surface or subsurface construction on the Property,
including, withont himitation, any underground or above-ground utilities, facilities or
improvements. Except as otherwise expressly provided herein, it shall be solely the obligation of
Developer, at its cost, to: (a) take such action as may be necessary to place and maintain the
Property in all respects in a condition entirely suitable for the development described in this
Agreement; and (b) take such action to remove, relocate or otherwise accommodate any utility
facilities or improvements (both above-ground and underground) including, without limitation,
any gas, electric, lelephone or cable lines, as required by the appropriate governmental or public
utility entity as a condition for vacating.

6.5  Developer’s Rights of Access. During the period from the Execution Date to Close of
Escrow, Developer and its Agents shall have the right to enter upon the Property in accordance
with the provisions of this Section 6.5 in order to perform any inspections, surveys or appraisals
of the Property reasonably necessary in connection with the Project. In order to effect any such
entry, Developer shall, as applicable, request Agency to arrange for such entry, and upon receipt
of such request, Agency shall make good faith and diligent efforts to obtain entry to the Property
as requested by Developer. Prior to any entry upon the Property by Developer or its agents,
Developer shall deliver, or cause to be delivered, to Agency evidence, reasonably acceptable to
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Agency that the party entering upon the Property is carrying a commercial general liability |
insurance policy with a financially responsible insurance company admitted in California covering
the activities of such person or company upon the Property and the indemnity obligations of
Developer set forth in this Section 6.5. Such insurance shall have a per accurrence limit and an
aggregate limit of at least Two Million Dollars (52,000,600} shal! name Agency as an additional
insured, and shall be primary and noncontributing with any other insurance available to Agency,
and shall otherwise comply with the requirements of Section 15.12. In addition, Developer shall
be liable for and shall indernnify, defend and hold harmless Agency and Agency’s Agents from
and against any and all claims, demands, actions, proceedings, liabilities, damages, losses, fines,
penalties, costs and expenses (including but not limited to attorneys' fees and costs) (for purposes
of this Section 6.5, collectively, "claims"), including but not limited to any claims for death or
bodily injury, damages to property, or construction delay damages, resulting or arising from any
such entry or any acts or omissions of Developer or Developer's Agents while on the Property;
provided, however, that Developer's indemnity obligation shall not extend to any such claims to
the extent resulting or arising from the gross negligence of Agency or Agency's Agents. The
provisions of the foregoing sentence shall survive Close of Escrow or termination of this
Agreement.

6.6  Agency’s Right of Access. Following Close of Escrow and prior to completion of
construction of the Hotel, Agency and its Agents shall have the right to enter upon the Property to
inspect the Property and the Project at reasonable times, upon giving notice, to determine that
development of the Project is in conformance with this Agreement. Agency shall be liable for and
shall indemmify, defend and hold harmless Developer and Developer’s Agents from and against
any and al! claims, demands, actions, proceedings, liabilities, damages, losses, fines, penalties,
costs and cxpenses (including but not limited to attorneys' fees and costs) (for purposes of this
Section 6.6, collectively, “claims”), including but not lirited to any claims for death or bodily
injury, damages to property, or construction delay damages, resulting or arising from any such
eniry or any acts or omissions of Agency or Agency’s Agents while on the Property; provided,
however, that Agency’s indemnity obligation shall not extend 1o any such ¢laims to the extent
resulting or arising from the gross negligence of Developer or Developer’s Agents. The
provisions of the foregoing sentence shall survive Close of Escrow or termination of this
Agreement.

6.7  Agency's Abandonment of Improvements. Prior to Close of Escrow, Agency shall
cause to be removed from the Property all equipment, improvements, or physical structures
thereon or therein Agency wishes to retain. Any improvements, equipment or physical structures
remaizing or the Property following Close of Escrow shall be deemed to have been abandoned by
Agency and Developer may dispose of them at its discretion. Agency shall also relocate or reroute
all ntility connections now serving both Parcel 1 and Parcel 2 so that following Close of Escrow,
Parcel 2 will be served by utilities that do not go through Parcel 1.
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ARTICLE 7
‘PARCEL 2 MATTERS

7.1  Parcel 2 Development. Agency proposes to develop or cause Parcel 2 to be developed as
a mixed use project consisting of a parking structure, retail, and or other uses. Agency
acknowledges that the Hotel will be effected by any structure erected on Parce] 2 and agrees o
consult and cause anyone proposing to perform any development on Parcel 2, to consult with
Developer with respect to the design and operation of any structure to be erected on Parcel 2. The
specific issues on which such consultation shall take place, include but are not limited to the
following:

7.1.1 Architectura treatment of all vertical surfaces along the common boundary line of
Parcels 1 and 2 50 as to minimize the visnal impact of the Parcel 2 development on the user’s of
Parcel 1. Itis the intent of Agency and Developer to protect the views from the Hotel’s puest and
rooms and swimming pool, to the extent practical.

7.1.2 Acoustical and odor treatment of the Parcel 2 structure so as to eliminate to the
extent practical, noise and odor from Parcel 2 intruding on the users of Parcel 1;

7.1.3 Night-time light emanation from Parce} 2 on to Parcel 1; and

7.1.4  Access and Security issues with respect to the control of any access between
Parcels | and 2.

7.2  Staging Area

7.2.1 For the period beginning with Commencement of Construction and tenminating

* upon issuance of 2 temporary certificate of occupancy for the Hotcl, Developer shall have a
license for the exclusive use of Area A shown on Exhibit N hereto, for the purpose of staging
construction equipment and materials to be used in the construction of the Hotel and a non-
exclusive right to use Area B shown on Exhibit N, for the purpose of ingress and egress of trucks
and material to the Property (collectively the "Staging Area™). Developer shall pay Agency an
amount per month agreed upon by Agency and Developer prior to the Close of Escrow, in
advance on the first day of cach month, for the use of the Staging Arca . This Ycense shall not
create any easement or rcal property interest in Parcel 2 except as set forth herein.

7.2.2  Developer shall comply with all regulations of use designated by the Parce] 2
parking lot operator or Agency and shall use care not to damage Parcel 2. Developer shall ensure
that materials and equipment located in the Staging Area are properly secured in a safe and clean
manner. Developer shall further ensure that the Staging Area and all areas of Parcel 2 over which
Developer transports materials or equipment is cleaned as appropriate, including hosing down of
such areas with water upon the request of Agency or the Parcel 2 parking lot operator. Developer
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shall further ensure that use of, and ingress and egress to and from, the Staging Area shal! not
interfere with the operation of the Parcel 2 parking lot use by other permitted users. Upon
termination of the license, Developer shall at its expense remove from Parcel 2, all equipment,
vehicles and supplies placed thereon by Developer or Contractor and shall restore the Staging
Area t0 the condition that existed as of the commencement of Developer’s or its Contractor’s use
thercof. Developer shall keep Parcel 2 free from mechanics’, materialmen's and any other liens
arising out of Devcloper's use of the Staging Area. Developer shall promptly pay and discharge
all claims on which such liens are based. Agency shall have the right, but not the obligation, to
take any action necessary to remove or discharge any such liens.

7.2.3 Developer shall be solely responsible for materials, equipment and personnel
placed in or about the Staging Area, and neither Agency nor the Parcel 2 parking lot operator shall
have any responsibility or liability for death, injury, loss of or damage to, or any other matter
concerning such materials, equipment or personnel. Developer shall also comply with the
insurance requirements set forth in Section 15.12 and any additional insurance requirements
reasonably imposed by Agency. Nothing contained in this Section 7.2 shall in any way Yimit
Developer's indemnification obligation as set forth in Section 15.10.

7.3 Parking License. Pror to the Close of Escrow, Developer and Agency shall enter into a
recordable agreement with respect to Developer’s vse of sixty-six (66 ) parking spaces in the
Parce] 2 parking lot or in any other parking structure erected thereon, on the terms and conditions
set forth in the Parking License Terms attached hereto as Exhibit F (the "Parking License
Terms™).

ARTICLE 8
HAZARDOUS MATERIALS

8.1  Hazardous Materials. Agency and Developer acknowledge that prior to the Execution
Date, there has been a release of hazardous substances on the Property and Agency agrees, subject
1o the provisions of Section 8.2 below, that to the maximum extent permitted by law, to
indemnify Developer, its directors, officers, shareholders, employees, and agents, and their
respective successors, heirs, personal representatives, and assigns (individually and collectively
the "Indemnified Party") from liability actually imposed upon the Indemnified Party by applicable
law for:

81.1 Any and 2ll costs of removal or remedial action incurred by the Developer, the
United States Government or a state in connection with the national contingency plan under the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980 {"CERCLA")
42 US.C. Section 9601 et seq. (the "National Contingency Plan™);

>
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8.1.2  Any other necessary costs of response incurred by any other person consistent with
the National Contingency Plan;

8.1.3 Damages for injury to, destruction of, or loss of natural resources, including the
reasonable costs of assessing such injury, destruction, or loss resulting from such a release;

8.1.4 All damages, including full and total costs of response and damages under
CERCLA, and any and all punitive damages imposed on any Indemnified Party for failure to
provide removal or remedial action when such Indemnified Paxty has made a demand on the
Agency to take such removal or remedial action; and

8.1.5 All costs, expenses or damages arising under any provision of state or federal law,
including common law, which prohibits or regulates the release of any hazardous substance or
which requires removal or remedial action as well as the costs of removal or remedial action for
such hazardous substance, whether such costs or expenses are incurred by Developer, the federal
government or others.

The Agency's indemnification shall not apply to any and all costs or damages as set
forth in Subsections 8.1.1 through 8.1.4 above, caused by any Indemnified Party's own act or
negligence.

8.2 Remediation Work.

8.2.1 Agency has estimated that the cost of the Remediation Work is § S-G, §oo
(“Remediation Estimate™). Notwithstanding such estimate, however Agency acknowledges that it
is solely responsible for the cost of all Remediation Work as set out in the Hazardous Materials
Construction Funding Agreement (“Remediation Funding Agreement™) attached as Exhibit M,
which the Parties agree generally reflects an acceptable structure for the payment of the
Remediation Work.

8.2.2 Prior to Commencement of Construction, Agency and Develaper shall (i) agree
upon the identification of the Agency’s Consultant, as defined in the Remediation Funding
Agreement, (ii) negotiate in good faith with the Contractor with respect to the Hazardous
Materials Costs as defined therein, and (ii) enter into the Remediation Funding Agreement in
substantially the form attached, or or in such other form as may be required by the Construction
Lender, provided thar the economic terms and Agency’s and Developer’s respective obligations
are not thereby altered.

8.2.3 Agency shall pay all costs of Agency’s Consultant and all of its other costs relating
to the Remediation Work and no portion of such costs shall be paid from or charged against the
Remediation Fund.
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8.3  Developer’s Environmental Release. Following the completion of the Remediation
Work, Developer for itsclf, its lessees, successors, assigns and every successor in interest to the
Property (“collectively “Developer and its Successors™) releases the Agency and the City of
Oakland, and their officers, employees and agents from any claims, demands, administrative
actions, litigation, liabilities, investigative costs, response costs, remediation costs and penalties,
including costs of legal proceedings and reasonable attorneys’ fees, that Developer and its
successors may incur as a consequence of or arising out of the presence of any Hazardous
Substances on, at, or near the Property. Developer expressly waives the benefits of Section 1542
of the California Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR EXPECT TO
EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE
RELEASE, WHICH IF KNOWN TO HIM MUST HAVE
MATERIALLY AFFECTED THE SETTLEMENT WITH THE
DEBTOR.

Developer shall obtain a release similar in form and substance from (i) its agents and contractors
who perform work of any kind on the Property, including testing, and (i) its successor in interest.

8.4  Agency’s Environmental Release. Following the completion of the Remediation,
Agency for itself, its Iessces, successors, assigns and every successor in interest to the Property
(collectively “Agency and its Successors”) releases the Developer and its officers, employees and
agents from any clajms, demands, administrative actions, litigation, liabilitics, invesfigative costs
response costs, remediation costs and penalties, including costs of legal proceedings and
reasonable attomeys’ fees, that Agency and its successors may incur as a consequence of or
arising out of the presence of any Hazardous Substances on, at, or near the Property. Agency
expressly waives the benefits of Section 1542 of the California Civil Code, which provides as
follows:

>

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR EXPECT TO
EXIST IN HIS FAVOR AT THE TIME OF EXECUTING THE
RELEASE, WHICH IF KNOWN TO HIM MUST HAVE
MATERIALLY AFFECTED THE SETTLEMENT WITH THE
DEBTOR.

Agency shall obtain a release similar in form and substance from (i) its agents and contractors
who perform work of any kind on Parcel 2, including testing, and (ii) its successor in interest to
Parcel 2.
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ARTICLE 9

PERMITS FOR AND CONSTRUCTION OF THE PROJECT

9.1  Building Permits and Other Governmental Approvals. In addition to those permits set
forth in ARTICLE 4, Developer shall apply for and diligently pursue the issuance of all other
building permit(s) and other required Governmental Approvals necessary for the construction and
development of the Project. Agency will use reasonable efforts to assist Developer, as needed, to
obtain such govemnmental Approvals. Certified copies of all required permits and other
governmental Approvals necessary to construct the Project pursuant to this Section shall be
submitted to Agency tmmediately upon receipt by Developer, but in no event more than five (5)
days prior to the Commencement of Construction. Developer shall be responsible for payment of
City fees associated with construction of the Project.

92 Commencement of Construction. Developer shall cause Commencement of
Construction of the Project to occur not later than sixty (60) days after Close of Escrow. If
Developer is unable to commence construction by such date due to Force Majeure, Developer
shall provide Agency with written notice within five (5) days after the commencement of such
Force Majeure describing the delay, the reason for the delay and the projected date for
commencermnent of construction, Within five (5) days after receipt of such notice, Agency will
provide Developer with written notice of Agency's acceptance or rejection of the reason for the
delay and/or the proposed new commencement date. If Agency rejects such reason or new date,
Agency shall specify in the written notice the new commencement date which shall apply, which
date shall be not more than fifteen (15} days subsequent to the datc of Agency's notice. In any
event, Agency may provide a wriften notice to Developer certifying the date of commencement of
construction of the Project and the required Completion Date pursuant to Section 9.6, which dates
shall be deemed conclusive and binding on the parties. Notwithstanding the provisions of Section
9.6, Developer, in any event, shall cause Commencement of Construction to occur not later than
the third (3rd) anniversary of the Execution Date.

93  Construction Pursuant to Plans. Construction of the Project shall be in accordance with
the approved Construction Plans. Developer shall be solely responsible for all aspects of
Developer's conduct in connection with the Project, including, but not limited to, the quality and
suitability of the Construction Plans, the supervision of construction work, and the qualifications,
financial conditions, and performance of all architects, engineers, contractors, subcontractors,
suppliers, consultants, and property managers. Agency is under no duty to review or approve the
Construction Plans or to inspect construction of the Project. Any review, approval or inspection
undertaker: by Agency shall not be relied upor by Developer or by any third parties as a warranty
or representation by Agency as to the quality of the design or construction of the Project or its
compliance with the requirements of this Agreement. Approval of the Construction Plans by
Agency also shall not constitute any representation or warranty by Agency as to compliance with
state or local building codes.
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9.4  Material Changes in Construction Plans. Following Commencement of Construction, i
if Developer wishes to make any Material Change in the Construction Plans then in effect,

Developer shall first submit the proposed change to Agency for its written approval. If the i
Construction Plans, as modified by any proposed Material Change, conform to the requirements

of this Agreement, Agency shall approve the change by notifying Developer in writing within five

(5) business days following submission by Developer. If any such Material Change is rejected by

Agency within that time period, the previously approved Construction Plans shall remain in effect.

9.5  Change Orders. Subject to the provisions of Sections 5.1 and 5.2, Developer shall

; provide to Agency a fully executed copy of any change orders that involve a Material Change,
prior to the execution of such change order by Developer and Contractor. Developer's notice shall
include the nature of the change and the associated change in cost and impact, if any, on the

: estimated date of completion of construction. Nothing herein shall be construed to waive any

f[ provision of Section 9.3. Agency shall respond to such Material Change Order as provided for in
Section 5.2,

9.6  Completion of Project. Developer agrees that it will diligently and continuously

i prosecute the construction of the Project to completion and it will take all necessary actions to
corplete construction of the Project, place the Hotel in a condition ready for occupancy, and open

| for business by the datc that is more than twenty-four (24) months following Commencement of

Construction of the Project. In fulfillment of this obligation, Developer shall:

F 9.6.1 Administer construction contracts and supervise and coordinate the work of the
\ Contractor;

9.6.2 Provide nccessary on-site Project inspection;

9.6.3 Prepare and execute change orders, subject to approval by Agency with respect to
any Material Change, as set forth herein;

9.6.4 Prepare and administer a punch list inspection; and

9.6.5 File a Notice of Completion following the Completion Date.

The Completion Date may be extended due to Force Majeure in accordance with the
provisions of Section 15.6; provided, however, that in any event, and notwithstanding the
provisions of Section 15.6, Developer shall complete construction by, and the Completion Date
shall be not later than December 31, 2003.

9.7  Progress Reports.

9.7.1 From and following the Execution Date and until completion of construction of the
Project, Developer shall provide monthly reports to Agency, in such detail as may be reasonably
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required by Agency, as to the actual progress of the Project. Each such report shall include, at a
minimum, updates on Developer's performance of each obligation under this Agreement,
including without limitation, updates cn Developer's efforts to (i) obtain financing for the Project;
(11) obtain letters of commitment from the Franchisor and letters of intent from prospective Project
users, lessees and tenants; (iif) design the Project (including any alterations thereto); (iv) develop
the Project Information Worksheet, a financing package for presentation to potential lenders and
investors, and any pro forma projections developed for the Project, together with any revisions to
any of the foregoing; and (v) completion of any other documents required to be prepared by
Developer under this Agreement.

9.7.2 Fora period of seven (7) years following the opening of the Hotel for business.
Developer shall submit te Agency no later than April 1st of each year, a certification that the
Hotel is being operated in compliance with the terms of this Agreement.

9.8  Certificate of Completion. Promptly after completion of construction of the Project in
full accordance with the terms of this Agreement, Agency shall furnish Developer with a
Certificate of Completion, which Cextificate shall not be unreasonably withheld or delayed.

9.9  No Waiver. Neither the approval by Agency of any Submittal nor the issuance of a
Certificate of Completion shall be deemed a waiver by Agency or City of any obligation of
Developer under this Agreement unless such approval or certificate expressly states that it
constitutes such a waiver.

ARTICLE 10

POST CONSTRUCTION OBLIGATIONS AND OTHER COVENANTS

10.1  Restrictions on Use and Operation. Developer covenants for itself, its lessces, its
Permitted Transferees, successors, assigns and every successor in interest to the Property
(collectively "Develcper and its Successors™) that Developer and its Successors shall following
the date that the Certificate of Completion is issued:

10.1.1 Operate the Project and Property in conformance with the requirements of the
Redevelopment Plan; and

10.1.2 Restrict the use of the Project and Property 1o a hotet and related uses as permitted
under this Agreement.

10.2 Nondiscrimination. Developer and its Successors covenant (i) that there shall be no
discrimination against or segtegation of any person or group of persons on account of race, color,

religion, creed, sex, sexual preference, marital status, ancestry, national origin, AIDS or AIDS-
related complex, or disability in the sale, lease, sublease, transfer, use, occupancy, tenure or
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enjoyment of the Project, nor (ii) shall there be established or permitted any such practice or
practices of discrimination or segregatior with reference to the selection, location, number, usc or
occupancy of tenants, lessees, subtenants, sublessees or vendees in the Projeet. Developer and its
Successors shall ensure that language substantially similar to the above is incorporated into any
leases.

10.3 Envirenmentally Sustainable Project. Developer shalt make a good faith effort to
design, develop, construct and operate the Project to be environmentally sustainable. An
environmentally sustainable project might include the following: use of materials and products
ensuring long life, durability and recyclability; reuse and salvage of demolition materials based on
availability of local markets; selection of building systems, including heating, ventilation and air
conditioning, which are energy efficient; proper maintenance of systems to maintain efficiency;
selection of energy efficient lighting fixtures; use of occupancy sensors; installing windows which
comply with current Title 24 requirements; ensuring adequate fresh air ventilation; use of light-
sensitive outdoor lights; use of solar powered outdoor lights; use of fluorescent lamps in lieu of
incandescent lamps; use of water-saving shower heads and toilets; proper insulation; use of |
nonphosphate liquid detergents; use of oxygen based bleach; education of staff to use
cnvironmental friendly products; use of low VOC (volatile organic compounds) produets such as
paints, furnishings, office supplies and cleaning products whenever possible; use of recycled paper
products, purchase of products with Iess packaging; use of refillable containers; use of placards
and signs to inform guests of environmentally sustainable choices available to them; use of green-
sealed carpet padding; and such other methods and materials which may subsequently become
available.

10.4 Maintenance of Project. Developer shall, at its cost, maintain the Project, including
without limitation the Hotel and all landscaping and other beautification, in good condition and
repair, suitable for Hotel use in accordance with this Agreement, in conformance with generally
accepted maintenance standards for hotels with ratings at least equal to the Ratings for the Hotel,
and in compliance with all applicable laws.

10.5 Covenants Regarding Retail Space. Following the issuance of a Certificate of
Completion, Developer or its successor in interest to the Property shall diligently use reasonable
efforts to lease the Retail Space. Developer covenants for Developer and its Successors and
lessees, that except as otherwise provided in this Agreement, the Retail Space shall be restricted to
Retail Use of a character and quality consistent with the retail uses in the surrounding

neigbborhood.

10.5.1 "Retail Use" shall include any retail store, shop or food service enterprise and
private service businesses including business, mail and duplicating services, exercise and fitness
facilities, travel, medical and financial services, but shail not include any establishment selling or
displaying pomographic materials, including the sale of adult books or videos; pool hall; dance
kall; massage parlor; game room or video arcade; bowling alley; second-hand store (or similar
store selling factory rejects, bankruptcy merchandise, fire sale items or damaged or used goods),

DDA#4 Junc 27, 1959

26



Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

vaziety store; flea market; dry cleaning establishment or laundry (provided, however, that this
prohibition shall not extend to on-site services limited only to Hotel guests or providing pick-up
and delivery services to the ultimate consumer); any facility for the sale or repair of motor
vehicles; “fast food restaurant” (as defined as of the date of this Agreement in City of Oakland
Zoning Ordinance No. 17.10.190); reading room; mortuary or funeral parlor; beauty or barber
college; or tattoo parlor, or any similar use, or any use not permitted under then current zooing and
other applicable law; provided however, Developer shall use its best efforts to attract high-end
retail users of the Retail Space and shall work with Agency with respect to Agency's goal of
elevating the nature and quality of the retail uses in the immediate area of the Hotel.

10.6 Window Facade Program. Owner shall develop, fund and implement a window facade
program (attached hereto and incorporated herein as Exhibit J) for any un-leased retail space
store fronts or otherwise finish the exterior so as not to present a vacant store front appearance for
un-leased retail space.

The parties agree that the remedy for material breach of this window facade program
obligation shail include, but not be limited to specific performance.

10.7  Pre-Opening Marketing. Beginning no later than eighteen (18) months prior to the
scheduled opening of the Hotel, Developer shall undertake and diligently pursue marketing efforts
1o publicize the opening of the Hotel and attract guests, and retail tenants to the Hotel pursuant to
the Marketing Plan.

108 Reserve. For a period of not less than seven (7) years following issuance of the Certificate
of Completion, Developer shall maintain a fully funded reserve account (the "Reserve Account™)
to be used for and in an amount required by the Franchise Agreement or any lender with a security
interest in the Property.

10.9 No Resubdivision. Developer agrees that there shall be no subdivision of all or any part
of the Property for a period of thirty-seven and one-half (3744) years following Close of Escrow,
provided however, that a conversion of the Hotel into 2 hotel condominitum or time share units
shall not be deemed a resubdivision so long as the Hotel continues to be principally used as a
transient hotel.

10.10 First Source. Under the Agency’s First Source Employment Referral Program (“First
Source”), the Agency obtains commitments from employers to allow the Agency to first refer
Oakland residents to fill job vacancies in 2 company before advertising to the general public.
Following completion of construction of the Project and during the term of this Agreement,
Developer shall: (i) use the referral resources of First Source for any job openings that arise at the
Project site before making such openings available 1o the general publie; (i) provide First Source
staff with the job specifications for all such openings and all applications and forms for such
employment; (iii) meet with First Source staff to explain the job descriptions and its employment
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needs; and (v) provide placement information, comments, and evaluation of First Source services
to staff as requested.

10.10.1 The requirements of Section 10.10 shall apply to all businesses (including
nonprofits) occupying the Hotel, including without limitation all business tenants, subtenants, and
licensees of Developer and any successors-in-interest to the Property. Developer shall ensure that
all First Source requirements are incorporated into any leases, licenses, or conveyancing
agreements with any businesses occupying the Project site during the term of this Agreement.

10.16¢.2 The Agency, through First Source staff, shall: (i) recruit Oakland applicants
through its consortium of employment and job training providers to be referred for employment to
Developer and other Project occupants; (i) assist in assessing all applicants prior to referral to
ensure that applicants meet the minimum qualifications set forth in the job specifications; (iii)
prescreen job applications to ensure completeness; (iv) provide facility accemmodations to
Developer and other Project occupants for recruitment and interviewing; and (v) provide all First
Source services free of charge to Developer and other Project occupants.

ARTICLE 11
TRANSFERS AND CHANGES IN DEVELOPER

11.1  Purpose of Transfer Restrictions. Developer represents and warrants that its purchase of
the Property and its other undertakings pursvant to this Agreement, are for the purpase of timely
redevelopment of the Property as a Hotel and not for speculation in landholding. Developer
further recognizes that, in view of the following factors. the qualifications of Developer are of
particular concern to the community and Agency:

11.1.1 The importance of redevelopment of the Property to Agency's interest in the
surrounding properties to be developed as part of the Redevelopment Plan, and to the general
welfare ¢f the community, with particular reference to the community's objectives of the
elimination of structural and environmental blight and the establishment of an appropriate level of
economic development, property utilization, and visual appearance of the Redevelopment Plan;

11.1.2 The reliance by Agency upon the unique qualifications and ability of Developer to
serve as the catalyst for development of the Project and upon the continuing interest which
Developer will have in the Project to assure the quality of the use, operation and maintenance
deemed critical by Agency in the development of the Property;

11.1.3 The fact that a change in ownership or control of Developer or any other act or
transaction resulting in a change in ownership or the identity of the parties in control of Developer
is for practical purposes a transfer or disposition of the Property; and
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11.1.4 The fact that the Property is not to be acquired or used for speculation, but only for
development and operation by Developer in accordance with this Agreement.

Developer further recognizes that it is because of such qualifications and identity that
Agency is entering into this Agreement with Developer. No voluntary or involuntary successor in
interest to Developer shall acquire any rights or powers under this Agrecment except as expressly
set forth herein.

11.2  Probibited Transfers. Except as expressly permitted in Section 11.3 below, Developer
represents and agrees that it has not made, and shall not make or permit prior to the date which is
seven (7) years after the Hotel opens for business, any Transfer, either voluntary or by operation of
law, without the prior written consent of Agency in its sole discretion. Any Transfer in
contravention of this Section 11.2 shall be null and void and shall be deemed to be a Developer
default under this Agreement whether or not Developer knew of or participated in such Transfer.

11.3  Permitted Transfers. The following Transfers shall be permitted (collectively,
"Permitted Transfers"), provided that Developer and the transferee ("Permitted Transferee")
comply with all of the requirements set forth below:

11.3.1 The granting of easements or permits to facilitate the development of the Project;

11.3.2 The granting of a Deed of Trust, subject to the following conditions:

a. no Deed of Trust shall be recorded against the Property prior to the
Closing;

b. all Deeds of Trust shall be subject and subordinate to this Agrecment
and; and

c prior to the opening of the Hotcl for business, only a Deed of Trust

provided fer by the Financing Plan shail be permitted;

11.3.3 A Transfer to an entity such as a joint venture, limited liability company,
partnership or corporation which includes Developer, which is created for the purpose of Project
financing and development of the Project, and that is approved in writing by Agency
("Development Entity™). Agency approval of any Development Entity shall be granted if
Developer can show to Agency's satisfaction that (i) Developer remains fully responsible to
Agency under this Agreement, (ii) the proposed Development Entity has the financjal and other
necessary capabilities to carry out its obligations under this Agreement, and (iii) allowing a
Transfer to the proposed Development Entity would not result in any diminution of Agency's
rights under this Agreement. Developer shall submit to Agency the Formation Documents for the
proposed Development Entity and such other information about it and its participants as shall be
reasonably necessary for Agency to determine compliance with the conditions for approval set
forth in this Section 11.3, including, without limitation, information about the identity, business
background and experience, and financial capability of each participant therein;
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11.3.4 Any Transfer, provided such Transfer does not result in a transfer of fifty percent
(50%) or more of the stock, membership interest, or other form of ownership interest in or to
Developer, or of the voting power in or to Developer (whether such transfer occurs as the result of
one or more transfers); and

. 11.3.5 Fora period of ten (10) years after the date the Hotel opens for business, a Transfer
to any third party which has, in Agency's reasonable judgment, the demonstrated financial ability,
business reputation and relevant experience to own and operate the Hotel in accordance with all
requirements of this Agreement; provided, however, that the foregoing criteria shall not be
exclusive, and Agency, in exercising its reasonable judgment, may also consider such other
criteria reasonably determined by Agency, including, but not necessarily limited to consideration
of whether the proposed Transfer constitutes speculation or excess profit taking under the Act.

11.3.6 Commencing with the eleventh (11th) year after the Hotel opens for business, a
Transfer to any third party selected by Developer.

No Transfer permitted by this Section 11.3 (but excluding Transfers permitted by Sections
11.3.1 or 11.3.2) shall be effective unless, at the time thereof, Developer is not in default under

this Agreement and the Transferce executes and delivers to Agency an Assumption Agreement in
the form attached hereto as Exhibit K.

Except as expressly set forth in the Assumption Agreement, no Permitted Transfer shall be
deemed to relieve Developer or any Transferee from any obligation under this Agreement.

11.4 Notice of Transfers. Subject to the preceding provisions of this ARTICLE 11,
Developer shall give to Agency written notice of any Transfer within ten (10} days after such
Transfer occurs. The giving of such notice shall not in any way cure any Developer default
resulting from any Transfer not in accordance with the provisions of this ARTICLE 11 or result
in any waiver of any rights or remedies of Agency.

ARTICLE 12
DEFAULT AND REMEDIES

12.1 Termination for Failure to Obtain Governmental Approvals or Receive Agency
Approval. Either party to this Agreement may terminate this Agreement by written notice to the
other party and recordation of such notice, if Developer submits evidence to Agency that
Developer, despite good faith diligent efforts and in compliance with this Agreement, (a) bas
nevertheless failed to obtain the Governmental Approvals necessary to commence construction by
the date set forth in Section 9.1 or (b) a Subsequent Submission has been rejected by Agency
pursuant 1o Section 5.2 and either Agency or Developer has exercised its option to terminate.
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12.1.1 Upon any such termination,

a. If the Closing has occurred, Agency may, upon the payment by Agency 10
Developer of an amount equal to the Purchase Price (as defined in Section 3.2), instruct Escrow
Agent to record the Reversionary Grant Deed in the real property records of Alameda County,
whereupon Escrow Agent shall promptly so record the Reversionary Grant Deed and upon such
recordation, Agency may reenter and repossess the Property;

b. if the Closing has not occurred, Agency shall release the entire
Liquidated Damage Amount to Developer and Developer shall execute such documents as arc
reasonably requested by Agency to evidence Developer’s release of all interest in the Property.

12.2  Agency Default. Provided that such faiture is not caused by the default or act or omission
of Developer, if Agency:

12.2.1 Fails to convey the Property to Developer in the manner and within the time period
set forth in ARTICLE 3, provided that all conditions precedent to such conveyance have been
met; or

12.2.2 breaches any other provisions of this Agreement,

then, Developer shall first notify Agency in writing of the purported breach, whereupon Agency
shall have thirty (30) calendar days from receipt of such notice to cure such breach; provided,
however, that if such cure cannot reasonably be completed within thirty (30) days, Agency shall
not be in default if Agency commences such cure within such thirty (30) day period and diligently
pursues such cure to completion. If Agency does not within the time period specified cure or
begin to cure the breach and diligently pursue such cure to completion, Developer may pursue any
and all remedies available to it under this Agreement, or at law or in equity.

123  Developer Default. Provided that such failure is not caused by the default or act or
omission of Agency, the following shall be a Developer Default:

12.3.1 Default by Developer Prior to Commencement of Censtruction. Any default
under this Agreement occurming prior to the commencement of construction of the Project,
including but not limited to the failure to commence construction as provided for herein, for any
reason other than (i) a failure under Section 12.1 of (ii) or an enforced delay under Section 15.6.
In the event of such default other than a failure to commence construction in accordance with
Section 9.2 (in which casc no notice or right to cure shall apply), Agency shall notify Developer
and all Halders in writing of the breach or failure by Developer, whereupon Developer and all
Holders, collectively, shall have thirty (30) calendar days from receipt of such notice to cure such
breach; provided, however, that if such breach cannot reasonably be cured within thirty (30) days,
Developer shall not be in default if Developer or Holders commences such cure within such thirty
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(30) day period and diligently pursucs such cure to completion. If Developer or Holders does not

within the time period specified cure or begin to cure the breach and diligently pursue such cure to

completion, Agency may pursue any and all remedies available to it under this Agreement, or at !
law or in equity; provided, however, that nothing herein and no notice provided pursuant to this |
Section 12.3.1 shall be construed to modify or extend the time for Commencement of

Construction set forth in Section 9.2.

a. In the event Developer or any Holder does not cure or begin a cure within
the time period set forth above and diligently prosecute the same to completion, then .

(1 Agency shall be entitled to retain the Liquidated Damage
Amount together with any interest accrued thereon as liquidated
damages as set froth in Section 13.1; and

2) If the Closing has occurred, Agency shall (x) deposit with
Escrow an amount equal to the Purchase Price and (y) provide
written notice to Escrow Agent, with a copy to Developer that (i)
a default has occurred under Section 12.3.1 and (ii) instruct
Escrow Agent to record the Reversionary Grant Deed in the real
property records of Alameda County contemporaneously with its
payment of the amount of the Purchase Price to Developer, and
(iii) upon such recordation, Agency may reenter and repossess

the Property.

12.3.2 Default Following Commencement of Construction. If, following
Commencement of Construction of the Project and prior to completion (as evidenced by Agency's
issuance of the Certificate of Completion in accordance with Section 9.8, Developer fails to !
diligently prosecute the construction to completion as provided for herein or fails to mect any of
its material obligations under this Agreement within the appropriate time period, then, Agency
shall notify Developer and any Holder in writing of the breach or failure by Developer, whereupon
Developer and Holder(s), coliectively shall have thirty (30) calendar days from receipt of such
notice to cure such breach; provided, however, that if such breach cannot reasonably be cured
within thirty (30) calendar days, Developer shall not be in default if Developer or Holder(s)
commences such cure within such thirty (30) calendar day period and diligently pursues such cure
to completion.

a. In the event Developer or any Holder does not within. the time period set
forth above cure or begin a cure and prosecutc the same to completion, then:

{1) Agency shall be entitled to retain the Liquidated Damage
Amount tegether with any interest accrued thereon as liquidated
damages as set forih in Section 13.1; and
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@) Agency may either:

(@

(@)

- elect by written notice to Developer to require

Developer to, and Developer shall demolish, at
Developer's sole cost, all improvernents on the
Property made by Developer and retum the Property
to the condition existing at Close of Escrow
("Developer’'s Demolition Obligation™), in which
event it shall deposit with Escrow an amount equa!
to the Purchase Price and provide written notice to
Escrow Agent, with a copy to Developer, that (i) a
default has occutred under Section 12.3.2, (ii)
Agency has elected to exercise its Section
12.3.2a.(2) rights, and (iii) instruct Escrow Agent to
record the Reversionary Grant Deed in the real
property records of Alameda County
contemporanecusly with its payment of the amount
of the Purchase Price to Developer, and upon such
recordation, Agency way reenter and repossess the

Property, ox

provide written notice to Escrow Agent, with a copy
to Developer, that (x) a default has occurred under
Section 12.3.2, and (y) that Agency has clected to
exercise its Section 12.3.2a.¢2) rights to purchase the
Property and all improvements located thereon at
their Fair Market Value, and instruct Escrow Agent
to record in the real property records of Alameda
County the Reversionary Grant Deed
contemporaneously with its payment to Developer of
such amount, whereupon Escrow Agent shall
promptly upon payment by Agency to Developer of
such amount record the Reversionary Grant Deed
and upon such recordation, Agency may enter and
possess the Property.

12.3.3 Defaults Following Completion of Construction. If following completion of

construction of the Project (as evidenced by Agency's issuance of the Certificate of Completion),
Developer fails to open the Hotel for business as required by Section 9.6, Agency shall notify
Developer and any Holder(s) in writing of the breach or failure by Developer, whereupon
Developer and all Holders(s), collectively, shall have thirty (30) calendar days from receipt of
such notice to cure such breach; provided, however, that if such breach cannot reasonably be
completed within such thirty (30) calendar day period, Developer shall not be in default if
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Developer or any Holder(s) commences such cure within thirty (30) calendar days and diligently
pursues such cure to completion.

a. In the event Developer or any Holder does not within the time periods set
forth in Section 12.3.3, cure or begin a cure and prosecute the same to completion, then Agency
shall be entitled to (i) retain the Liquidated Damage Amount together with any interest accrued
thereon as liquidated damages as set forth in Section 13.1, but the Agency shall have no right of
reverter, and (ii) exercise any of the remedies provided by Section 12.5 other than an action for
damages for such default.

12.4  Other Defaults. Without limiting any other provision of this Agreement, the occurrence
of any of the following at any time prior to the opening of the Hotcl for business shall also
constitute a default by Developer under this Agreement:

12.4.1 Developer's interest in this Agreement or in all or a part of the Project is taken by
process of law directed against Developer, or becomes subject to any attachment at the instance of

any creditor of or claimant against Developer, and such attachment is not discharged within thirty
(30} days;

12.4.2 Developer voluntarily or involuntarily undertakes or attempts to undertake a
Transfer in violation of this Agreement; or g

12.4.3 Developer shall make a general assignment of this Agreement , for the benefit of
creditors;

12.4.4 The filing by or against Developer, of any proceeding under any bankruptey or
insolvency law, unless (in the case of an involuntary proceeding) the proceeding is dismissed
within sixty (60) days;

12.4.5 The appointment of a trustee or receiver to take possession of all or substantially
all the assets of Developer, unless possession is unconditionaily restored to Developer, within
thirty (30) days and the trusteeship or receivership is dissolved; or

12.4.6 Any cxccution or other judicially authorized seizure of all or substantially all the
assets of Developer, or of Developer's interest in this Agreement. unless that seizure is discharged
within thirty (30) days.

12.4.7 Failure by Developer to observe and perform any provision of this Agreement to be
observed and performed by Developer, where such failure is not curable.

12.4.8 Any dcfault by Developer under the Franchise Agreement or Management
Agreement where such default is not curable.
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12.5 Remedies For Developer’s Other Defaults. In the event of a Developer Default under
Section 12.4, ar with respect to any Developer Default under this Agreement not specificaily
otherwise addressed in this ARTICLE 12, Agency shall have the following rights and remedies,
which shall not be exclusive:

12.5.1 Provided Agency is not entitled to Liquidated Damages under any provision of this
Agreement, Agency may prosecute such action as Agency deems appropriate to recover from
Developer ail of the damages caused by such default;

12.5.2 Agency may institute an action for specific performancc of the terms of this
Agrecment to the extent that such action is available at law or in equity with respect to such
default;

12.5.3 Agency shall be entitled to all other remedies permitted by law or this Agreement.

12.6 ileversionary Rights. In the event that title to the Property reverts to Agency, Developer
shall be released, held harmless, and indemnified by Agency and City from any and all damages,
lLiabilities or obligations arising from or related 1o the existence of any Hazardous Materials on ibe
Property, except if such damages, liabilities or obligations are due to the exacerbation of
Hazardous Materials cxisting on the Property prior to Close of Escrow or unless such Hazardous
Materials were released, placed on the Property or caused by or on behalf of Developer.
Notwithstanding the foregoing or any other provision of this Agreement, such reversionary rights
of the Agency and any vesling of title as a result thereof shall be subject to and limited by, and
shall not defeat, render invalid, or limit in any way (i) the lien of any Deed of Trust authorized by
this Agreement, and (ii) any rights or interests provided in this Agreement for the protection of the
Holders on the Default of Developer.

12.6.1 In the event that title to the Property shall revest in the Agency in accordance with
the provisions of this Agreement, the Agency shall, pursuant to its responsibilities under the Act,
use its best efforts to resell the Property, subject to any Deed of Trust, as soon and in such manner
as the Agency shall find feasible and consistent with the objectives of the Act and this Agreement,
to a qualified and responsible party or parties, as determined by the Agency in its sole discretion,
who will assume the obligation of making or completing the Hotel or such other improvements in
their stead as shall be satisfactory to the Agency and in accordance with the uses specified in this
Agreement. Upon such resale of the Property, the proceeds thereof shail be applied:

a. First, (i)to reimburse Agency on its own behalf or on behalf of City, for
all costs and expenses incurred by Agency, including but not limited to salaries of personnel, in
connection with the recapture, management and resale of the Property or part thereof, but less any
income derived by Agency from the Property or part thereof in connection with such management; |
(i1) all taxes, assessments, and water and sewer charges with respect to the Property or part thereof
or, in the event the Property is exempt from taxation or assessment or such charges during the
period of ownership thereof by Agency, an amount equal to such taxes, assessments, or charges, !

|
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as determined by the City assessing official, as would bave been payablc if the Property were not
so exempt; (iii} any payments made or necessary to be made to discharge any encumbrances or
liens existing on the Property or part thereof at the time of revesting of title thereto in Agency or
to discharge or prevent from attaching or being made any subsequent encumbrances or liens due
to obligations, defaults, or acts of Devzloper, its successors or transferees; (iv) any expenditures
made or obligations incirred with respect to the making or completing of the Hotel or any part
thereof; (v} any amounts paid to or otherwise owing the Agency by the Developer, its successor or
transferee; and (vi) the Purchase Price paid to Developer; and

b. Second, to reimburse Developer, its successor or transferee up to the
amount equal to (1) the cash actually invested by Developer with respect to the Project, less (2)
any gains or income withdrawn or made by it from this Agreement or the Property; and

c. Third, any balance remaining after such reimbursements shall be retained
by Agency as its property.

12.7 Development or Permit Fees. In the event that this Agreement is terminated for any
reason pursuant to this ARTICLE 12, Agency and City shall be entitled to retain any fees,
including development or permit fees, paid by Developer in connection with the Project.

12.8  Fair Market Value. If Agency elects to exercise its option to purchase the Project
pursuant to Section 12.3.2a.(2), Agency shall provide written notice to Developer. Agency shall
within sixty (60) days thereafter provide Developer with written notice of Agency's determination
of Fair Market Value.

12.8.1 If Developer disputes Agency's determination of the Fair Market Value as
contained in Agency's notice, Developer shall notify Agency in writing within ten (10) days of its
receipt of Agency's determination, which notice shall set forth Developer's determination of the
Fair Market Value. Should Developer timely notify Agency as aforesaid. Agency and Developer
shall atternpt to resolve their differences within ten (10} days following Agency's receipt of
Developer's notice.

12.8.2 Ii Agency and Developer cannot agree on Fair Market Value during such ten (10)
day period, Agency and Developer shall each appoint an appraiser who shall be an M.AJ. and a
California licensed appraiser experienced in appraising commercial real estate and hotels in the
county in which the Premises are located and experience in appraising projects under construction
if applicable, and give notice of such appointment to the other within ten (10) days after the
foregoing ten (10) day period. Such appraisers shall, within thirty (30) days after the appointment
of the last of them to be appointed, complete their written determinations of Fair Market Value
and furmish the same to Agency and Developer. Each party shall pay the fees and costs of the
appraiser appointed by it. If the valuations vary by ten percent (10%) or less of the higher value,
the Fair Market Value shall be the average of the two valuations.

2 ]

DDA#4 June 27, 1999

36



Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

® 4

12.8.3 1f the valuations vary by more than ten percent (10%) of the higher value, the two
appraisers shail, within ten (10) days after submission of the last appraisal report, appoint a third
disinterested appraiser who shall be an M.A.1. and a California licensed appraiser with the
experience desctibed in the preceding paragraph. If the two appraisers shall be unable to agree in
a timely mannecr on the selection of the third appraiser, then cither appraiser, on behalf of both,
may request appointment of such third disinterested M.A L appraiser by the presiding judge of the
superior court of the county in which the Premises are located. Such third appraiser shall, within
fifteen (15) days after appeintment, make a determination of Fair Markct Value by selecting one
of the prior appraisals. The third appraiser shall have no right to select a Fair Market Value other
than as determined by one of the prior appraisals.

12.8.4 For purposes of this Section 12.8 the Fair Market Value shall mean the purchase
price that an unrelated party negotiating at arm's length would pay to purchase such Project Site
taking into account all then current market factors, including without limitation the quality,
design, condition and location of the Project Site including the extent and condition of
construction completed to date the terms and conditions of the Agreement, the amount of any and
all liens against the parcel and the value of the existing improvements to such party.

12.8.5 Upon determination of the Fair Market Value, Agency shall have the right to
withdraw its exercise of its option by giving Developer notice of withdrawal within fifteen (15)
days of Agency's receipt of notice of the determination. In the event Agency does withdraw its
option exercise, Agency shall pay all appraisal fees incurred by Agency and Developer in
determining the Fair Market Value.

ARTICLE 13
LIQUIDATED DAMAGES

13.1 Retention by Agency. Agency shall hold the Liquidated Damages Amount and retain or
disburse it as specifically provided in this Agreement.

13.2  Liquidated Damages. DEVELOPER AND AGENCY AGREE THAT IT WOULD BE
IMPRACTICAL AND EXTREMELY DIFFICULT TO ESTIMATE THE DAMAGES
SUFFERED BY AGENCY AS A RESULT OF DEVELOPER'S DEFAULT IN
PERFORMANCE OF ITS OBLIGATIONS UNDER THIS AGREEMENT AND THAT UNDER
THE CIRCUMSTANCES EXISTING AS OF THE DATE OF THIS AGREEMENT, THE
LIQUIDATED DAMAGE AMOUNT WHICH IS PAYABLE TO AGENCY UNDER THE
SPECIFIC PROVISIONS OF THIS AGREEMENT, REPRESENTS A REASONABLE
ESTIMATE OF THE DAMAGES WHICH AGENCY WILL INCUR AS A RESULT OF SUCH
SPECIFIC DEFAULT WHICH DAMAGES WQULD INCLUDE THE COST AND EXPENSE
OF NEGOTIATING THIS AGREEMENT AND REVIEWING DOCUMENTS AND THE
COSTS OF REMOVING THE PROPERTY FROM THE MARKET; PROVIDED, HOWEVER
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THAT THIS PROVISION WILL NOT LIMIT AGENCY'S RIGHT TO RECRIVE ITS
ATTORNEYS’ FEES NOR WAIVE NOR AFFECT DEVELOPER'S INDEMNITY
OBLIGATIONS AND AGENCY'S RIGHTS TC THOSE INDEMNITY OBLIGATIONS
UNDER THIS AGREEMENT NOR LIMIT AGENCY'S RIGHT TO PURSUE SPECIFIC
PERFORMANCE OR OTHER EQUITABLE REMEDIES FOR SUCH DEFAULT. THE
PARTIES FURTHER AGREE THAT:

WHERE APPLICABLE, THE LIQUIDATED DAMAGE AMOUNT WILL BE
THE FULL, AGREED AND LIQUIDATED DAMAGES FOR DEVELOPER'S FAILURE TO
FULFILL THE APPLICABLE OBLIGATIONS REQUIRED UNDER THIS AGREEMENT;

THE PAYMENT OF SUCH AMOUNT AS LIQUIDATED DAMAGES IS NOT
INTENDED AS A FORFEITURE OR PENALTY WITHIN THE MEANING OF CALIFORNIA
CIVIL CODE SECTIONS 3275 OR 3369, BUT IS INTENDED TO CONSTITUTE
LIQUIDATED DAMAGES TO AGENCY PURSUANT TO CALIFORNIA CIVIL CODE
SECTIONS 1671, 1676 AND 1677.

AS PROVIDED HEREIN, AGENCY, AT AGENCY'S OPTION, MAY TN
ADDITION TO RETAINING THE LIQUIDATED DAMAGE AMOUNT, TERMINATE THIS
AGREEMENT AND/OR DEVELOPER'S RIGHTS HEREUNDER AND, EXCEPT FOR
DEVELOPER'S INDEMNITY OBLIGATIONS WHICH MAY BE ENFORCED BY AGENCY
NEITHER PARTY SHALIL HAVE ANY FURTHER OBLIGATIONS HEREUNDER, EACH
TO THE OTHER EXCEPT FOR THE RIGHT OF AGENCY TO RETAIN THE LIQUIDATED
DAMAGE AMOUNT.

v o
DEVELOPER'S INITIALS:\%% AGENCY'S INITIALSzf 7

13.3 Payment to Develop% Upon any termination under Sectior 12.1, or within five (5) days
of the opening of the Hotel for business, Agency shall pay the Liquidated Damages Amount to
Developer. :

ARTICLE 14
HOLDERS’ RIGHTS

14.1  Eancumbrance for Development Purposes. Subject to the provisions of ARTICLE 11,
prior to a Certificate of Completion having been issued, Developer may place, as provided in
Section 4.10.3, one or more Deeds of Trust upon the Property for the sole purpose of securing
Ioans of funds to be used for financing the deveiopment of the Project. Prior to Commexncement of
Construction, Developer shall promptly notify Agency of any Deed of Trust, sale and leaseback or
other financing, conveyance, encumbrance or lien that has been or will be created or attached to
the Property. Any such iien or cncumbrance shall be subject and subordinate to this Agreement.
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142  Holder Not Obligated to Construct. The holder of a beneficial or a legal interest in a
Deed of Trust ("Holder") (including any Holder who obtains title to the Property or any part
thereof as a result of foreclosurc proceedings or action in lien thereof) is not obligated to construct
or complete the Hotel or any other improvements or to guarantee such construction or completion.
However, nothing in this Agrecment shall be deemed to permit any Holder to devote the Property
to any uses, or to construct any improvements thereon, other than those uses or improvements
provided for or authorized by this Agreement.

14.3  Notice of Default and Right to Cure. Exccpt as otherwise expressly provided in this
Agreement, whenever Agency, pursuant 1o its rights sct forth in this ARTICLE 14 delivers any
notice or demand to Developer with respect to the commencement, completion, or cessation of the
construction of the Project, or of any default under this Agreement, Agency shall at the same time
deliver to each Holder of which it has been provided notice pursuant to Section 14.1, a copy of
such notice or demand. Except as expressly provided in this Agreement, each Holder shall have
the right at its option, within thirty (30) calendar days after the receipt of the notice, to cure or
remedy, or commence to cure or remedy, any such default or breach and to add the cost thereof 10
the security interest debt and the lien on its security interest. Nothing in this Agreement is
intended to permit a Holder to construct improvements on the Property (beyond the extent
necessary 10 conserve or protect such improvements or construction already made) without first
having expressly assumed Developer's obligations to Agency herein by written agreement
reasonably satisfactory to Agency within such thirty (30) day period. Holder in that event moust
agree to complete, in the manner provided in this Agreement, the Project and submit evidence
satisfactory to Agency that it has the qualifications and financial responsibility necessary to
perform such obligations. After approval by Agency, any Holder property completing the Project
shall be entitled, upon written request made to Agency, to a Certificate of Completion.

144  Failure of Holder to Complete Hotel. In any case where, subsequent to default or breach
by Developer, any Holder: (i} has, but does not exercise, or would otherwise have but catnot,
becanse of inability or failure to submit evidence satisfactory to the Agency that it has the
necessary qualifications ard financial responsibility, or otherwise, exercise the option to construct
or complete the Hotel and such inability or failure continues for a period of thirty (30) days after
Holder has been notified or informed of the default or breach, or (ii) undertakes construction or
completion of the Hotel but does not complete such construction within such period as agreed
upon by the Agency and Holder, which period shall in any event be at least as long as the period
prescribed for such construction or completion with respect to Developer as provided for herein,
and such default shall not have been cured within sixty (60) days afier written demand by Agency
$o to do, Agency shall, and every Deed of Trust made prior to completion of the Hotel shall so
provide, have the option of paying to Holder the amount of the Deed of Trust debt and securing an
assignment of such debt and of the Deed of Trust, or, in the event ownership of the Property has
vested in Holder by way of foreclosure or action in lieu thereof, Agency shall be entitled, at its
option, 10 a conveyance to it of the Property or part thereof, upon payment to such Holder of an
amount equal to the sum of: (i) the Deed of Trust debt at the time of foreclosure or action in lieu
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thereof, less all appropriate credits; (ii) all expenses with respect to the foreclosure; (iv) the net
expenses, if any, exclusive of general overhead, incurred by the Holder in and as a direct result of
the subsequent ownership and management of the Property; (v) the costs of any work performed
on or with respect to the Hotel by Holder; and (vi) an amount cquivalent to the interest that would
have accrued on the aggregate of such amounts had all such amounts become part of the Deed of
Trust debt and such debt had continued in existence,

145 Right of Agency to Cure. By appropriate agreement with each Holder, Developer shall
cause such Holder to provide Agency with written notice by registered mail of the occurrence of
any event of default under Holder's mortgage, deed of trust or other security instrument.

In the event of a default or breach by Developer of a Deed of Trust prior to the completion
of the Project, and if Holder has not exercised its option to complete the Project, Agency may cure
the default, prior to the completion of any foreclosure. In such event Agency shall be entitled to
reimbursement from Developer for ail costs and expenses incurced by Agency in curing the
default. Agency shall also be entitled to a lien upon the Property and the Project to the extent of
such costs and disbursements. Any such lien shall be subject to mortgages, deeds of trust or other
security instruments executed for the sole purpose of obtaining funds to purchase and develop the
Property as authorized herein.

14.6  Right of Agency to Satisfy Other Liens. After the conveyance of title to the Property
and prior to the recordation of a Certificate of Completion, and after Developer has had a
reasonable time to challenge, cure or satisfy any liens or encumbrances on the Property or any
portion thereof, Agency shall have the right to satisfy any such lien or encumbrances not satisfied
by Developer; provided, however, that nothing in this Agreement shall require Developer to pay
or make provisior. for the payment of any tax, assessment, lien or charge so long as Developer in
good faith shall contest the validity or amount thereof and so Jong as Developer shall provide such
reasonable security as may be required by Agency to insure the payment of such tax, assessment,
lien or charge to prevent any sale, foreclosure or forfeiture of the Property by reason of such
nonpayment. Such security shall be not less than the amount of the contested tax, assessment, licn
or charge, including all penalties, fines and interest which can be assessed thereon.

ARTICLE 15
GENERAL PROVISIONS
15.1 Employment Non-Discrimination. Developer shall not, and shall include in its contracts
with its contractors, requirements that its contractors and their subcontractors, joint ventures,
successors, and assigns shall not discriminate against any employee or applicant for employment
in connection with the use of the Property or the Project on the basis of race, color, religion, sex,

sexual preference, marital status, AIDS or AIDS-related complex, disability, ancestry or national
origin. Each of the following activities shall be conducted in a nondiscriminatory manner: hiring;
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upgrading; demotion and transfers; recruitment and recruitment advertising; layoff and
termination; rates of pay and other forms of compensation; and selectnon for training, including
apprenticeship.

15.2 Living Wage. This Agreement is subject to the Living Wage Ordinance of the Qakland
Municipal Code. The Ordinance requires among other things, submission of the Declaration of
Compliance attached as Exhibit O.

15.2.1 Unless specific exemptions apply or a waiver is granted, that Developer provide
the following to its employees who perform services under or related to this Agreement:

a. Minimum compcnsation — Sajd employees shall be paid an initial hourly
wage rate of $8.00 with health benefits or $9.25 without health bencfits. Thesc injtial rates shall
be upwardly adjusted each year no later than April 1 in proportion to the increase at the
immediately preceding December 31 over the year earlier level of the Bay Region Consumer Price
Index as published by the Bureau of Labor Statistics, U.S. Department of Labor.

b. Health benefits ~ Said full-time and part-time employees paid at the
lower living wage rate shall be provided health benefits of at least $1.25 per hour. Developer
shall provide proof that health benefits are in cffect for those employeces no later than 30 days after
execution of the contract or receipt of City financial assistance.

c. Compensated days off, - Said employees shall be entitled to tweive
compensated days off per year for sick leave, vacation or personal necessity at the employee's
request, and ter uncompensated days off per year for sick leave. Employees shall accrue one
compensated day off per month of full time employment. Part-timc employees shall acerue
compensated days off in increments proportional to that accrued by full-time employees. The
employees shall be eligible to use accrued days off after the first six months of empioyment or
consistent with company policy, whichever is sooner. Paid holidays, consistent with established
employer policy, may be counted toward provision of the required 12 compensated days off. Ten
uncompensated days off shall be made available, as needed, for personal or immediate family
illness after the employee has exhausted his or her accrued compensated days off for that year.

d. Federal Earned Income Credit (EIC) — Developer shall inform said
employees who eam less than $12.00 per hour that he or she may be eligible for EIC and shall

provide forms to apply for advance EIC payments to eligible employees.
15.2.2 Developer shall provide to all employees and to the Office of Contract
Compliance, written notice of its obligation to eligible employees under the City’s Living Wage

requirements. Said notice shall be posted prominently in communal areas of the work site(s) and
shal} include information sct forth in Sections 1 through 4 above.
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15.2.3 Developer shall provide all written notices and forms required above in English,
Spanish or other langnages spoken by a significant number of eroployees within 30 days of
employment under this Agrecment.

15.2.4 Reporting - Developer shall maintain a listing of the name, address, hire date,
occupation classification, rate of pay and benefits for each of its employees. Developer shall
provide a copy of said list to the Office of Contract Compliance, on a quarterly basis, by March
31, June 30, September 30 and December 31 for the applicable compliance period. Fatlure to
provide said list within five days of the due date will result in liquidated damages of five hundred
dollars (§500.00) for each day that the list remains outstanding. Developer shall maintain
employee payroll and related records for a period of four (4) years after expiration of the
compliance period.

15.2.5 Developer shall require subcontractors that provide services under or related to this
Agreement to comply with the above Living Wagce provisions. Developer shall include the same
or similar provisions as those set forth above in its subcontracts. Copies of said subcontracts shall
be submitted to the Office of Contract Compliance.

15.3 Notices, Demands and Communications. All notices and other conmunications under
this Agreement shall be in writing and shall be deemed duly given: (a) when delivered if
personally delivered to the recipient; (b) when transmitted by telecopier or facsimile device during
normal business hours, provided such device is capable of generating a written confirmation of
such transmission and receipt and an original is deposited in first class mail within two (2)
business days thereafter addressed as set forth below; (c) on the first business day following
delivery to an overnight delivery service, provided delivery is confirmed by the delivery service;
and (d) on the earlier of actual receipt or three (3) days following deposit in United States
registercd or certified mail, postage prepaid and return receipt requested, addressed to the parties
as set forth below. Any party may change its address for notices by giving written notice to the
other partics in the manner set forth above.

Agency: Redevelopment Agency Of The City Of Oakland
Community and Economic Development Agency
250 Frank H. Ogawa Plaza, 3rd Floor
Qakland, Califormia 94612
Atn:  Agency Director
Telephone:  (510) 238-3015
Fax: (510) 238-3691
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with copies to: Redevelopment Agency of the City of Oakland
Community and Economic Development Agency
250 Frank H. Ogawa Plaza, 5th Floor
Oakland, California 94612
Aun:  Alex Greenwood
Telephone: (510} 238-6124
Fax: (510) 238-3691

Redevelopment Agency of the City of Oakland
c/o Oakland City Attomey's Office

One City Hall Piaza, 6th Floor

Qakland, Califomia 94612

Attn.: Vincent Jones, Esq.

Telephone:  (510) 238-6629

Fax: (510) 238-6500

Developer: Oakland Garden Hotel, LLC
One Hallidie Plaza, Suite 228
Califomia 94404
Attn: Lawrence Chan
Telephone:  (415) 989-1881
Fax: (415) 397-5389

With a copy to: James Murad, Esg.
Cooper, White & Cooper LLP
201 California Street, 17® Floor

San Francisco, CA, 94111
Telephone:  (415) 433-1900
Fax: (415) 433-5530

Written notices, demands and communications may be sent in the same rmanmer to such other
addresses as the affected party may.from time to time designate.

15.4  Conflict of Interest. Developer shall ensure that no member, officer, employee, or
consultant of Agency who participates in any way in this Project or the making of this Agreement,
or a member of such person’s immediate family, shall have a finarcial interest in the Project or
this Agreement. Developer warrants that it has not paid or given, and will not pay or give, to any
third person any money or other consideration in exchange for obtaining this Agreement.

15.5 Non-Liability of Agency Officials, Employees and Agents. No member, official,
employee, or agent of Agency shall be personally liable to Developer, or any successor in interest,

in the cvent of any default or breach by Agency or for any amount which may become due to
Developer or successor under the terms of this Agreement.
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15.6 Enforced Delay. Performance by either party under this Agreement shail not be deemed
to be in default where delays or default are due to Force Majeure. An extension of time for any
such cause shall be for the period of the enforced delay and shall commence to run from the time
of the commencement of the cause, if notice by the party claiming such extension is sent to the
other party within fifteen (15) days of the commencement of the cause. Times of performance
under this Agreement may also be extended in writing by Agency and Developer.

15.7 Inmterpretation. Section headings in this Agreement are for convenience of reference only
and shall not affect the meaning or interpretation of any provision of this Agreement. As used
herein: {a) the singular shall include the plural (and vice versa) and the masculine or neuter
gender shall include the feminine gender (and vice versa) where the context so requires; (b)
locative adverbs such as "herein,” "hereto," and "hereunder” shall refer to this Agreement in its
entirety and not to any specific section or paragraph; (¢) the terms "include,” "including,” and
similar terms shall be construed as though followed immediately by the phrase "but not limited
to;" and (d) "shall” is mandatory and "may" is persuasive. The parties have jointly participated in
the negotiation and drafting of this Agreement, and this Agreement shall be construed fairly and
equally as to the parties, without regard to any rules of construction relating to the party who
drafted a particular provision of this Agreement.

15.8 No Merger; Survival. None of the provisions of this Agreement are intended to or shall
be merged with the Grant Deed, and the Grant Deed shall not affect or impair this Agreement.
The obligations of Developer hereunder to be performed following the Closing shall survive the
Closing.

159 Governmental Approvals. Developer shall bear the sole cost and responsibility for
obtaining any necessary approval of any governmental body or board. No building permits or
other governmental approvals shall be issued by City if Developer is in default under this
Agreement.

15.10 Hold Harmless. If through acts or neglect on the part of Developer or the Contractor, any
other contractor or any subcontractor suffers loss or damage on the work, and such other
contractor or subcontractor assesses any claim against Agency on account of any damage alleged
to have been sustained, Agency shall notify Developer and the Contractor who shall defend at
their own expense any suit based upon that claim, and Developer shall pay all costs and expenses
incurred by Agency in connection with any judgment or claim.

Developer shall indemnify and hold Agency, its members, officials, directors, employees,
and agents harmless from any losses, damages, liabilities, claims, demands, judgments, actions,
court costs, and legal or other expenses (including attorneys’ fees) which Agency may incur as a
result of (i) Developer's failure to perform any of its obligations as and when required by this
Agreement; (if} a failure of any of Developer’s representations or warranties to be true and
complete; or (iii) any act or omission by Developer or any contractor, subcontractor, architect,
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engineer or supplier with respect to development or use of the Propérty, except if the loss is
caused by the sole negligence or willful misconduct of Agency. When a loss is caused by the joint
. negligence or willful misconduct of Developer and Agency, Developer's duty to indemnify and
hold Agency harmless shall be in proportion to Developer's allocable share of the joint negligence
or willful misconduct. Developer shall pay immediately upon Agency's demand any amounts
owing under this indemnity. The duty of Developer to indemnify includes the duty 1o defend
Agency in any court action, administrative action, or other procecding brought by any third party
arising from the Project or the Properiy. All liability of Developer under this Section 15.10 shall
survive Close of Escrow or termination of the Agreement.

15.11 Developer Representations and Warranties. Developer represents and warrants to
Seller as of the date of this Agreement and as of the Closing Date as follows, which
representations and warranties shall survive the Close of Escrow:

15.11.1 Developer has the legal power, right and authority to enter into this
Agreement and the agreements and instruments to be executed by Developer pursuant to this
Agreement, and to consummate the transactions contemplated hereby;

15.11.2 All requisite action (corporate, trust, partnership or otherwise) has been
taken in connection with Developer's execution of this Agrecment, the agrecments and
instruments to be executed by Developer pursuant to this Agreement and the consummation of the
transactions contemplated hereby;

15.11.3 The individuals executing this Agreement and the instruments to be
executed by Developer pursuant to this Agreement on behalf of Developer have the legal power,
Tight and actual authority to bind Developer to the terms and conditions of this Agreement and
such nstruments;

15.11.4 Neither the execution and delivery of this Agreement and the agreements
and mstruments to be executed by Developer pursuant to this Agreement, ner the incurring of the
obligations set forth herein, nor the consummation of the transactions herein contemplated, nor
cornphiance with the terms of this Agreement and the agreements and instruments to be exccuted
by Developer pursuant to this Agreement conflict with or result in the material breach of any
terms, conditions or provisions of, or constitute a default under, any bond, note or other evidence
of indebtedness or any contract, indenture, mortgage, deed of trust, loan, partnership agreement,
lease or other agreement or instrument to which Developer is a party or affecting the Property;

15.11.5 The sole member of Developer is Wailua Associates, a California limited
partnership;
15.11.6 There is no litigation pending or, to the best of Developer's actual

knowledge, threatened, against Developer that could reasonably be deemed likely to materially
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and adversely affect the ability of Developer to consummate the transactions contemplated
hereunder, construct and operate the Project or perform its obligaticns under this Agreement;

15.11.7 Except as expressly set forth in this Agreement, no approval, consent,
withholding of objection or other authorization is required from any court, administrative agency,
governmental body or any other third party in connection with the execution, delivery or

performance by Developer of this Agreement or any of the other documents described herein, is
required;

15.11L.8 No representation, warranty or statement of Developer in this Agreement or

any statement in any document, certificate, repoxt, or schedule furnished or to be furnished to

Agency pursuant hereto contains or will contain any untrue statement of 2 material fact or omits or

will omit a material fact necessary to make the statements or facts contained thercin not materjally
misicading;

15.11.9 All copies of all reports, correspondence or other documents provided or to
be provided by Developer hereunder are or will be true and complete copies of the originals; and,

15.11.10 This Agreement, and when executed the documents to be executed by
Developer hereunder, constitutc legal, valid and binding obligations of Developer, enforceable
against Developer in accordance with their terms.

15.12 Insurance. Developer shall cause to have in full force and effect such policies of

insurance as are required by Agency pursuant to Exhibit L which is attached hereto and
incorporated herein by this reference.

15.13 Applicable Law. This Agreement shall be governed by the laws of the State of
California.

15.14 Severability. If any term or provision of this Agrecment is ever determined to be invalid
or unenforceable for any reason, such term or provision shall be severed from this Agreement
without affecting the validity or enforceability of the remainder of this Agreement so long as the
remainder of this Agreement can thereafter be implemented for the purposes for it is intended.

13.15 Attorneys' Fees. The prevailing party in any action or proceeding to enforce or interpret
this Agreement or otherwise arising out of or in connection with the subject matter hereof
(inchuding, but not limited to, any suit, arbitration, entry of judgment, post-judgment motion or
enforcement, appeal, bankruptcy litigation, attachment or levy) shall be entitled to recover its
costs and expenses, including, but not Hmited to, attorneys', experts’ and consultants' fees and
costs.

15.16 Binding Upon Successors. Subject to the provisions of ARTICLE 11, this Agreement
shall be binding upon and inure to the benefit of the heirs, admiristrators, executors, successors in
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interests and assigns of each of the parties hereto. Any reference in this Agreement to a
specifically named party shall be deemed to apply to any successor, heir, administrator, executor
or assign of such party who has acquired an interest in compliance with the terms of this
Agreement or under law. This Agreement shall constitute a covenant running with the Jand
comprising the Property and shall be binding upon each successive owner, during itsthis/her
ownership, of any portion of the Property and upon each person having an interest derived through
an owner thereof. To the exzent any provision of this Agreement is deemed not to constitute a
covenant running with the land, such provision shall be deemed an equitable servitude.

15.17 Relationship of Parties. The relationship of Developer and Agency for this Project is and
shall remain solely that of 2 purchaser and selier of real property, and shall not be construed as a
joint venture, equity venture, partnership, or any other relationship. Agency neither undertakes
nor assumes any responsibility or duty to Developer (except as provided for hercin) or any third
party with respect to the Project or the Property. Developer shall have no authority to act as an
agent of Agency or to bind Agency to any obligation.

Developer shall be solely responsible for all aspects of its conduct in connection with the
Project, including, but not limited to, the quality and suitability of the plans and specifications, the
supervision of construction work, and the qualifications, financial conditions, and performance of
all architects, engineers, contractors, subcontractors, suppliers, consultants, and property
managers. Agency Is under no duty to review the plans and specifications or to inspect
construction of the Project. Any review or inspection undertaken by Agency for the Project
including the review of Developer Submissions, any agreements related to the Project and any
other submittals made by Developer shall not be rzlicd upon by Developer or by any third parties
as a warranty or representation by Agency or City as to the validity, enforceability, economic
soundness, feasibility, quality of the Project or the design or construction, or any other matter
related thereto, or compliance with the provisions of this Agreement. Agency shall not be bound
by any obligation under any contract or agreement entered into by Developer (other than Agency’s
obligation under this Agreement), or have any obligation to Developer thereunder.

15.18 Waiver. No waiver of any provision of this Agreement shall be binding unless such
waiver is expressly stated to be a waiver and executed in writing by the party making the waiver.
No waiver of any provision of this Agreement shall be deemed to constitute a waiver of any other
provision, whether or not similar, nor shall any waiver constitute a continuing waiver unless the
written waiver so specifics.

15.19 No Third Party Beneficiary. This Agreement is made solely for the benefit of the partics
to this Agreement and their respective successors and permitted assigns, and no other person or
entity shall have or acquire any rights or remedies under this Agreement.

15.20 Execution and Conformance of Agreements and Other Documentation. Agency and

Devcloper acknowledgc that this Agreement and any related agreements in furtherance of this
Agreement may need to be executed at the Close of Escrow or revised and amended at the
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Completion of Construction. Agency and Developer agree that each will cooperate in the
preparation of any other documents to effectuate the intent of this Agreement, including such
amendments or revisions. Agency and Developer further agree that each will exccute such
documents and any other documentation that may be necessary to camry out the intent and
obligations under this Agreement, provided said documents do not conflict with this Agreement cr
the Redevelopment Plan.

15.21 Amendments. Any amendment to this Agreement shall be executed in writing by Agency
and by Developer.,

15.22 Estoppel Certificates. Either party to this Agreement shall provide an estoppel certificate
to the another as requested from time to time stating that this Agreement has not been modified,
or, if modified, stating the nature of such modification, and certifying that this Agreement, as
modified, is in full force and effect.

15.23 Counting Days. Any act required under this Agreement to be performed within a certain
number of days shall be deemed to refer to calendar days unless otherwise expressly specified.

15.24 Counterparts. This Agreement is executed in six (6) duplicate originals each of which is
deemed to be an original. This Agreement may be executed in counterparts, each of which shall
constitute an original and all of which, when taken together, shall constitute one and the same
instrument.

15.25 Entire Agreement. This Agreement, including All Recitals, Exhibits and Schedules
hereto each of which is incorporated in and made a part of this Agreement, constitutes the entire
agreement betwecn the parties with respect to the subject matter hereof and supersedes any and all
prior or conternporancous understandings, negotiations, representations, promises and agreements,
oral or written, by or between the parties, with respect to the subject matter hereof. No
representations, inducements, promises, or agrecements have been made in connection with this
Agreement by any party, or anyone acting on behalf of any party, other than those expressly set
forth herein.

IN WITNESS WHEREFORE, the parties hereby have executed this Disposition and
Development Agreement to be effective as of the date first above written.
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DEVELOPER: Oakland Garden Hotel, LI.C
a Nevada limited liability company
Execution Date:

Fuly BL , 1959

by:
Lawrencd Chan
President

b A vl
James Murad
Secretary

AGENCY: THE REDEVELOPMENT AGENCY OF THE CITY OF
OAKLAND, a public body, corporate and politic
Execution Datc:

July 12, 1999 By
Agency Administrator
RosermT £ BoBe

APPROVED AS TO FORM AND LEGALITY:

By: Cj

Agency Aftorney
Cupms S, KiDpeEr,
Execution Date: July £3 , 1999
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STATE OF CALIFORNIA )
) SS.
COUNTY OF SAN FRANCISCO )

On IJ.V){ (& " 1999, before mc, My Cﬁa‘ , a Notary Public

in and for said Statc pcrsonally appeared La.pu{ Ll (_Jr\cum , personally known
to me (or proved to me on the basis of satisfactory evidence) to be the person whose name
is subscribed to the within instrument and acknowledged to me that he exccnted the same in
his authorized capacity, and that by his signature on the instrument the person, or the entity
upon behalf of which the person acted, executed the instrument.

CMC;M

Notary Public in and for said State

WITNESS my hand and official seal.

AMY CHOL
:"h ) Commission # 1171206

- Noiary Puotic - Calfomia £
San Francisco County
My Comm, BxgiresFeb 3, 202

(seal)



Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

STATE OF CALIFORNIA )
) ss.
COUNTY OF SAN FRANCISCO )
On July 14 , 1999, before me, __phyllis A. cromin _, a Notary Public
. in and for Sald State, pcrsonally appcarcd James Murad , personally known

: denee) to be the person whose name
is subscribed to the w;tlnn mstrument and aclmowledged to me that he executed the same in
his authorized capacity, and that by his signature on the instrument the person, or the entity
upon behalf of which the person acted, executed the instrament.

WITNESS my hand and official seal.

PHYLLIS A, CRONIN
COMM. #1195433

‘ v
XA NOTARY FUBLICCALIFORNA §
: uféf FRANCISCO COUNTY b1 /// Af’%;/{
It . Expires Sept, 3,
Jwvvvvv-f—w-wm-( Not /36/ Pubﬁc in and for said State




Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

STATE OF CALIFORNIA
8.

e’ e

COUNTY OF

On d(f«?' g , 1999, before me, JUNE A - BAUT/SITT | a Notary Public in and
for said State, perfonally appcarcd QDBEE I” C. BoBA » personally known to me (er
preved-to-me-en-the basisof satisfactory-evidenee)-to be the person whose name is subscribed to the
within instrument and acknowledged to me that he executed the same in his authorized capacity, and

that by his signaturc on the instrument the person, or the entity upon behalf of whick the person
acted, executed the instrument.

WITNESS my hand and official seal.

o

JUNE A. BAUTISTA a

@ Comm. #1107053 m

WAl NOTARY PUBLIC- CALIFORNIA
Alsmecs County

My Corm, Expiras July 28, 2007

ﬁ%ﬁ%c in and for said State
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LEGAIL DESCRIPTION

REAL PROPERTY in the City of Oakland, County of Alameda, State of Californja, described as follows:
PARCEL ONE

Lots 1B 2B, 3B, Parcels 2Y and 2Z, Tract 3954, filed October 17, 1978, Map Book 106, Page 24,
Alameda County Records, as amended by Centificate of Correction recorded September 27, 1979, Series
No. 79-193134, Official Records.

EXCEPTING THEREFROM, those portions thereof coaveyed to Asian Holdings, Inc., by the following
instruments:

A. Grant Deed recorded October 31, 1980, Serics No. 80-193557, Officiat Records.
B. Grant Deed recorded October 31, 1980, Series No. 80-193556, Official Records.
C. Grant Deed recorded November 8, 1984, Series No. 84-224581, Official Records.
ALSO EXCEPTING THEREFROM, the Southeasterly [22.00 feet thereof.
PARCEL TWO

A NON-EXCLUSIVE EASEMENT for the passage of air and light, appurtenant to that portion of Parcel
2B of Tract 3954, filed October 17, 1978, Map Book 106, Page 24, Alameda County Records within
Parcel One, above, as set forih in that certain Grant Deed of Tower Site, dated October 31, 1980 and
reserved to The Redevelopment Agency of the City of Oakland, a public body. corporate and politic,
recorded October 31, 1980, Series No 80-193555, Alameda County Official Records. Said easement being
located through the land, and any subsequent subdivisions thereof, described as follows:

All that portion of Lot 3A of Tract 3954, filed October 17, 1978, Map Book 106, Page 24, Alameda
County Records, lying Southwesterly of a line drawn parallel to and 210 feet Southwesterly of the
Northeastern line of said Lot.

PARCEL THREE

AN EXCLUSIVE EASEMENT for construction, maintenance, modification, use repair and reconstruction
of improvements reasonably necessary to provide access and functional, but not strucmral, connection with
complimentary commercial improvements to be constructed, appurtenant to that portion of Parcel 2B of
Tract 3954, filed October 17, 1978, Map Book 106, Page 24, Alameda County Records within Parcel One,
above, as set forth in that certain Grant Deed of Fodium Site dated October 31, 1980 and reserved to The
Redevelopment Agency of the City of Oakland, a public body. corporate and politic, recorded October 31,
1980, Series No 80-193556, and in the comrective Podium Site Grant Deed recorded November 8, 1984,
Series No. 84-22458], over and across the lands described as follows:

The entire Southwestermn boundary of Parcel 2A of Tract 3954, filed October 17, 1978, Map Baook 106,




OrderNo.  SP156238
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Page 24, Alameda County Records, and in the entire Southwestern facade of the improvements te be
constructed within said Parcel 2A, as reasonably necessary to effect such access and intercornection, and
through any hiatus between said Southwestem line and Southwester facade, between an upper plane
having an elevation of +124 feet, City Of Oakland Vertical Datum, and a lower plane having an elevation
of +35 feet, City Of Oakland Vertical Datum, excepting therefrom those portions thereof lying
Northwesterly of a line drawn paralle} to and 32 feet Southeasterly of the Northwestem line of Parcel 2A
and Southeasterly of a line drawn paralle] to and 268 fest Southeasterly of the Northwestern line of Parcel
2A. .

A.P.No. 002-0094-002 (portion)
002-0095-002 (portion)
002-0096-002 {portion)

NOTICE:

THIS LEGAL DESCRIPTION IS PROFORMA IN NATURE AND WAS PREPARED IN
CONTEMPLATION OF IT BEING USED ON FUTURE RECORDED DOCUMENTS
ONLY UPON A LOT LINE ADJUSTMENT OR FILED MAP BEING FORMALLY
APPROVED IN ACCORDANCE THE CALIFORNIA SUBDIVISION MAP ACT AND
LOCAL LAWS AND ORDINANCES APPLICABLE TO THE SUBDIVISION OF LAND.
ANY USE OF THIS LEGAL DESCRIPTION BY ANYONE FOR ANY PURPOSE IN
VIOLATION OF SAID ACT AND/OR LOCAL LAWS OR ORDINANCES IS DONE AT
THEIR OWN RISK AND FIRST AMERICAN TITLE INSURANCE COMPANY AND
FIRST AMERICAN TITLE GUARANTY COMPANY SHALL BE WITHOUT
RESPONSIBILITY OR LIABILITY IN SUCH EVENT.

ke ek
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FTR-3A (REV. 3-90)

FIRST AMERICAN TITLE COMPANY

PRELIMINARY REPORT
Note:

Before the transaction contemplated by this report can be closed, the seller must furnish a correct
Taxpayer Identification Number to us so that we can file an IRS Form 1099, or its equivalent,
with the Internal Revenue Service. This procedure is required by Section 6045 of the Internal
Revenue Code and the seller may be subject to civil or criminal penalties for failing to furnish
a correct Taxpayer Identification Number.

FIRSTAMERICAN

TITLE GUARANTY

ALL INQUIRIES AND CORRESPONDENCE REGARDING THE ESCROW PERTAINING
TO THE PROPERTY COVERED BY THE ATTACHED PRELIMINARY REPORT SHOULD
BE DIRECTED TO THE ESCROW OFFICER WHOSE NAME APPEARS IN THE UPPER
RIGHT HAND CORNER OF THE FOLLOWING PAGE AND WHOSE ADDRESS AND
PHONE NUMBER ARE SET FORTH BELOW:

First American Title Company
1535 Harrison Street
Oszkland, CA 94612

(510) 763-0500
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Dated as of May 25, 1999 ar 7:30 .

Title to said estate or interest at the date hereof is vested in:

REDEVELOPMENT AGENCY OF THE CITY OF OAKLAND, a public body corporate and
polific

The estate or interest in the land hereinafier described or referred to covered by this Report is:

A FEE TO PARCEL ONE AND EASEMENTS TO PARCELS TWO AND THREE

AT THE DATE HEREOF EXCEPTIONS TO COVERAGE IN ADDITION TO THE PRINTED EXCEPTIONS AND
EXCLUSIONS CONTAINED IN SAID POLICY FORM WOULD BE AS FOLLOWS;

I PROPERTY TAXES, including any assessments collected with taxes, for the fiscal year 1999-
2000, a lien not yet due or payabie.

No Taxes are due for the present fiscal year 1998-1999 as said land is vested in a public
agency.

2, THE LIEN of supplemental taxes, if any, assessed pursuant to Chapter 3.5 commencing with
Section 75 of the Californiz Revenue and Taxation Code.

A Rights of the public in and to certain portions of the premises lying within the lines of 9th
Street and Franklin Sweet

4. EASEMENT for the purposes stated herein and incidents thereto
Purpose : Public Transportation Facilities
To : San Francisco Bay Area Rapid Transit District
Recorded i June 21, 1965, Reel 1532, Image 468, Official Records
Affects . A central poriion of Lots 1B and 2B below an elevation of 24 feet
measured from mean sea level, United States Coast Guard and
Geodetic Survey, 1929 mean sea level datum

Subject to the terms, covenants and conditions contained therein.

S. THE EFFECT of the Central District Urban Repewal Plan, dated May 27, 1969,
recorded December 10, 1969, Reel 2529, Image 910, Official Records.

An "Amended Notice of Oakland Central District Urban Reniewal Plan", referring to said Plan,
was recorded December 10, 1969, Reel 2529, Image 938, Official Records.

An "Amended Declaration of Restrictions concerning the Central District Urban Renewal
Project”. referring to said Plan, was recorded December 10, 1969, Reel 2529, Image 942,




APPLICANT: YOUR CONTACT PERSON IS: Denise A. Madsen
CALL : (510) 763-0500
City of Oakland ESCROW FAX NO. : {510) 763-6111
1330 Broadway, Suite 1001 ESCROW ORDER NO. : SP156238
Qakland, CA 94612 TITLE ORDER NO. : SP156238 Update I
Attention: Tom Kennelly TITLE OFFICER . : Paul Donahue (pd)
(510) 238-6360 CUSTOMER REFERENCE
(510) 238-2240 (Fax) PROPERTY ADDRESS : 900 Broadway
Oakland, California

COPIESTO:  Martin M. Ron Associates
James Murad, Esg. - Cooper, White & Cooper

Subject to 2 minimum charge required by Section 12404 of the Insurance Code. ‘The form of policy of title insurance
contemplated by this report is: TO BE DETERMINED

In responze to the above-referenced application for a policy of title insurance, this Company herchy reports that it is prepared
ta issue, of cause to be issued, as of the date hereof, a Policy or Policics of Title Insurance in the form specified above,
describing the land and the estate or interest therein heteinafter st forth, insuring against loss which may be sustained by rezson
of any defect, lien or encumbrance not shown or referred to as an Exception below or not excluded from coverage pursuant o
the printed Schedules, Conditions and Stipulations of said Policy forms.

The printed Exceptions and Exclusions from the coverage of said Policy or Policies are sct forth in Exhibit A attached. Copies
of the Policy forms should be read, They are available from the office which issued this report.

Please read the exceptions shown or referred to below and the exceptions and exclusions set forth 1n Exhibit A of this
report carefully. The exceptions and exclusions are meant to provide You with notice of matters which are not covered
under the terms of the title insurance policy and should be carefully considered.

It is important to note that this preliminary report is not a written representation as to the condition of title and may not
list all lieos, defects, and encumbrances affecting title to the land.

This report (and any supplements or amendments thereto) is issued solely for the purpose of facilitating the 1ssuance of 1 policy
of title insurance and no liability is assumed hereby. Ifit is desired that Habiliry be assumed prior to the issuance of a policy
of title insurance, 2 Binder or Commitment should be requested.

A

Title Operations Manager

w060399pd
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Official Records.

Said Plan was amended by Instrument dated May 29, 1973, and recorded December 17, 1974,
Reel 3835, Tmage 488, Alameda County Records.

Said Plan was amended by Instrument dated December 16, 1975, and recorded December 31,
1975, Recl 4214, Image 290, Official Records.

Said Plan was amended and adopted by Ordinance No. 8288 C.M.S.. on January 21, 1971, a

certified copy of which was recorded on January 18, 1980, Series No. 80-010677, Official
Records.

Said Plan was amended by Instrument dated August 3, 1982, and recorded October 18, 1982,
Series No. 82-157558, Official Records.

Said Plan was amended by Ordinance No. 10256 C.M.S., which recorded July 30, 1984,
Series No. 84-153776, Official Records.

Said Plan was amended by Ordinance No. 10510 C.M.S., which recorded November 20, 1984,
Sernes No. 84-231776, Official Records.

Said Plan was amended by Instrument recorded June 17, 1985, Series No. 85-117792, Official
Records.

Said Plan was amended by Ordinance No. 11198 C.M.S., which recorded September 1, 1995,
Series No. 95-201279, Official Records.

EASEMENT for the purposm stated herein and incidents thereto

Purpose : Subsurface Transit Tunnel Facilities

Granted to : San Francisco Bay Area Rapid Transit District

Recorded : May 13, 1978, Reel 5415, Image 795, Official Records

Affects : A portion of Lots 1B and 2B below an elevation of 27.00 feet,

national Geodetic Vertical datum
Subject to the terms, covenants and conditions contained therein.

EASEMENT for the purposcs stated herein and incidents thereto

Purpose : Street Lighting, Fire Alarm Cables, Traffic Signals, Storm
Drainage Systems and Fire Hydrants

Granted to : City of Oakland

Recorded : September 26, 1978, Reel 5597, Image 191, Official Records

Affects : Those portions of Lots 1B, 2B and 3B lying within the lines of 10th
Street (vacated)

The easement referred 10 above became effective upon adoption of Resolution No. 58428, C.
M. S., on September 24, 1979, a certified copy of which recorded September 28, 1979, Series
No. 79-194712, Official Rccords.
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NOTE: Upon abandonment of that portion of Lot 1B lying within the lines of Franklin Street,
said Easernent will also affect said portion of Lot IB.

EASEMENT shown on filed map, and incidents thereto

Purpose : Subsurface Transit Facilities

Affects : Portions of Lots 1B and 2B lying within the ines of 10th Street
{vacated) and Parcel 2Y

EASEMENT for the purposcs stated herein and incidents thereto

Purpose : Street Lighting, Fire Alarm Cables, Traffic Signals, Storm
Drainage Systems and Fire Hydrants

Granted o : City of Oaldand .

Recorded: : April 11, 1979, Series No. 79-067601, Official Records

Affects : Parcel 2Y and a portion of Parcel 2Z

The easement referred to above became effective upon adoption of Resolution No. 59452, C.
M. 5., on September 25, 1979, a certified copy of which recorded Septersber 28, 1979, Series
No. 79-194713, Official Records.

INOTE: Upor abandonment of the portion of Parcel 2Z currently subject to "The Rights of the
Public," said easement will also affect said portion of Parcel 2Z.

EASEMENT for the purposes stated herein and incidents thereto

Purpose : Light and Air

Granted to : Asian Holdings, Inc.

Recorded : October 31, 1980, Series No. 80-193555, Officizl Records
Affects : A portion of Lot 3B, Tract 3954

Subject to the terms, covenants and conditions contained therein.

EASEMENT for the purposes stated herein and incidents thereto

Purpose : Air Conditioning Coaling Tower, Light and Air

Granted to : Asian Holdings, Inc.

Recorded : October 31, 1980, Series No. 80-193556, Official Records
Affects : Portions of Lot 3B, Tract 3954

Subject to the terms, covenants and conditions contained therein.

EASEMENT for the purposes stated herein and incidents thereto

Purpose : Air Conditioning Cooling Tower

Granted to : Asian Holdings, Inc.

Recorded : October 31, 1980, Series No. 80-193557, Official Records
Affects : A portion of Lot 3B, Tract 3954

Subject to the terms, covenants and conditions contained therein.
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EASEMENT for the purposes stated herein and incidents thereto

Purpose : Building Support and Foundations

Granted to : Asian Holdings, Inc.

Recorded : October 31, 1980, Series No. 80-193562, Official Records
Affects : Portions of Lots 1B and 2B _

Subject to the terms, covenants and conditions contained therein.
AGREEMENT cr the terms and conditions contained th

For : Disposition and Developm greement )
Between - : Redevelopment Ag of the City of Osakland, the City of

And : i iSsance Associates I1, a California limited partnership
Recorded : 1987, Series No. 87-172978, Official Records.

Secopd’Amended and fully restated agreements were recorded July 17, 1990, Series No. 90~
501, Official Reczords.

Any and all unrecorded and subsisting leases in favor of the owner and/or users of parking
facilities located on the premises.

The requirement that either the exact location and dimensions of the "Lot 2B Fee Title
Connector thru Lot 1B be defined of record as contemplated in Note 1 on Page 3 of the filed
map of Tract 3954 or that said filed map be amended so as to effectively delete said connector
therefrom.

Matters which may be disclosed by ar inspection or by a survey of said land that is satisfactory
to this Company, or by inquiry of the parties in possession thereof.

INFORMATION NOTES:
The City of Qakland imposes a property transfer tax of 1.5% of the total consideration.
Short term rate daes not apply.

Collect $10.00 (per parcel) user fee for each Grant Deed for County Monument Preservation
Fund.
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D. NOTE: Listed below are various grant deeds which conveyed the fee title to parcels which are

contiguous to the herein described land. Said deeds contained reservations of certain
rights and easements which, at the time of execution, were intended to the appurtenant
to the herein described land in conformance with development plans contemplated at
the time of execution. Upon request, this company will examine said rights and
easements to determine their insnrability.

Said Deeds are as follows:

| A.

Grant Deed (Tower Site)

To Asian Holdings, Inc., reconded October 31, 1980, Series No. 80-193555, Official
Records.

Grant Deed (Podium Site)
To Asian Holdings, Inc., recorded October 31, 1980, Series No. 80-193556, Cfficial
Records.

Grant Deed (Garage)
To Asian Holdings, Inc., recorded October 31, 1980, Series No. 80-193557, Official
Records.

Grant Deed (Podium Site)
To Asian Holdings, Inc., recorded November 8, 1985, Series No. 84-224581, Official
Records.
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LEGAIL DESCRIPTION

REAL PROPERTY in the City of Oakland, County of Alameda, State of Califoria, described as follows:
PARCEL ONE

Lots 1B 2B, 3B, Parcels 2Y and 2Z, Tract 3954, filed October 17, 1978, Map Book 106, Page 24,
Alameda County Records, as amernded by Cenificate of Correction recorded September 27, 1979, Series
No. 79-193134, Official Records.

EXCEPTING THEREFROM,. those portions thereof conveyed to Asian Holdings, Inc., by the following
instrurnents:

A. Grant Deed recorded October 31, 1980, Series No. 80-193557, Official Records.

B. Grant Deed recorded October 31, 1980, Series No. 80-193556, Official Records.

C. Grant Deed recorded November 8, 1984, Series No. 84-22458], Official Records.

ALSO EXCEPTING THEREFROM, the Scutheasterly 122.00 feet thereof.

PARCEL TWO

A NON-EXCLUSIVE EASEMENT for the passage of air and light. appurtenant to that portion of Parcel

2B of Tract 3954, filed October 17, 1978, Map Book 106, Page 24, Alameda County Records within
Parcel One, above, as set forth in that certain Grant Deed of Tower Site, dated October 31, 1980 and
reserved to The Redevelopment Agency of the City of Oakland, a public body, corporate and pelitic,
recorded October 31, 1980, Sexies No 80-193555, Alameda County Official Records. Said easement being
lacated through the land, and any subsequent subdivisions thereof, described as follows:

All that portion of Lot 3A of Tract 3954, filed October 17, 1978, Map Book 106, Page 24, Alameda

* County Records, lying Southwesterly of a line drawn parallel to and 210 feet Southwesterly of the

Northeastern line of said Lot,
PARCEL THREE

AN EXCLUSIVE EASEMENT for construction, maintenance, medification, use repair and reconstruction
of improvemunts reasonably necessary to provide access and functional, but not structural. connection with
complimentary commercial improvements to be constructed, appurtenant to that portion of Parcel 2B of
Tract 3954, filed October 17, 1978, Map Book 106, Page 24, Alameda County Records within Parce}l One,
above, as set forth in that centain Grant Deed of Podinm Site dated October 31, 1980 and reserved to The
Redevelopment Agency of the City of Oakland, a public body, corporate and politic, recorded October 31,
1980, Series No 80-193556, and in the corrective Podium Site Grant Deed recorded November 8, 1984,
Series No. 84-224581, over and across the lands described as follows:

The entire Southwestern boundary of Parcel 2A of Tract 3954, filed October 17, 1978, Map Book 106,
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Page 24, Alameda County Records, and in the entire Southwestern facade of the improvements to be
constructed within said Parcel 2A, as reasonably necessary to effect such access and interconnection, and
through any hiatus between said Southwestern line and Southwestern facade, between an upper plane
having an elevation of +124 feet, City Of Oakland Vertical Datum, and a lower plane having an clevation
of 435 feet, City Of Oakland Vertical Datum, excepting therefrom those portions thereof lying
Northwesterly of a line drawn parallel to and 32 feet Southeasterly of the Northwestern Line of Parcel 2A
and Southeasterly of a line drawn parallel to and 268 feet Soatheasterly of the Northwestern line of Parcel
24,

AP.No. 002-0094-002 (portion)
002-0095-002 (portion)
002-0096-002 (portion)

NOTICE:

THIS LEGAL DESCRIPTION IS PROFORMA IN NATURE AND WAS PREPARED IN
CONTEMPLATION OF IT BEING USED ON FUTURE RECORDED DOCUMENTS
ONLY UPON A LOT LINE ADJUSTMENT OR FILED MAP BEING FORMALLY
APPROVED IN ACCORDANCE THE CALIFORNIA SUBDIVISION MAP ACT AND
LOCAL LAWS AND ORDINANCES APPLICABLE TO THE SUBDIVISION OF LAND.
ANY USE OF THIS LEGAL DESCRIPTION BY ANYONE FOR ANY PURPOSE IN
VIOLATION OF SAID ACT AND/OR LOCAL LAWS OR ORDINANCES IS DONE AT
THEIR OWN RISK AND FIRST AMERICAN TITLE INSURANCE COMPANY AND
FIRST AMERICAN TITLE GUARANTY COMPANY SHALL BE WITHOUT
RESPONSIBILITY OR LIABILITY IN SUCH EVENT.

e el

EXHIBIT A
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NOTICE

Seczion 12413.1 of the California Insurance Code effective January 1, 1990, requires that any Title Insurance
Company, underwritten Title Company, or controlled Escrow Company handling funds in e escrow or sub-
escrow capacily, wait & specified nurber of days afier depositing funds, before recording any docaments in
comnection with the transection or disbursing fands. This statute allows for funds deposited by wire transfer
1o be disbursed the same day as deposit. In ihe case of caskier’s checks or certified checks, funds may be
disbursed the next day after deposit. In order to avoid unnecessary delays of three 1o seven days, or more,
please use wire transfer, cashier’s ckecks, or certified checks whenever possible.

if you have any guestions aboul the effect of this new law, please, contact your lacal First American Office

Jor more details.
NOTICE

In accordance with Sections 18662 and 18668 of the Revenue and Taxation Code, & buyer may be reguired
to withhiold an amount equal 1o three and one-third percent of the sales price in the case of the disposition
of California real property interest by cither:

L. A seller who is ar individual with & last known street eddress curside of California or wken the
disbursement instructions authorize the proceeds be sent 1o & financial intermediary of the seller, OR

2. A corporate seller which has no permanent place of business in Celifornia.

The buyer may become subject to penalty for failure fo withkold an amount equal to the greater of
10 percent of the amount required to be withheld or five hundred dollars ($500).

However, notwithstanding any other provision included in the California statutes referenced above,
no buyer will be required to withhold any amount or be subject fo penalty for failure to withkold if:

L. The sales price of the California real property conveyed does not exceed one hundred thousand
dollars ($100,000), OR

2. The seller executes a written certificate, under the penalty of perjury, certifying that the seller is
a tesident of California, or if a corporation, has a permanent place of business in California, OR

3. The seller, wha is an individual, executes a written certificate, under the penalty of perjury, that

the California real property being conveyed is the sefler’s principal residence (as defined in Section
1034 of the Internal Revenue Code).

The seller is subject to penalty for knowingly filing a fraudulent certificate for the purpose of
avoiding the withholding requirement.

The California statutes referenced above include provisions which authorize the Franchise Tax Board
to granst reduced withholding and waivers from withholding on a case-by-case basis,

The parties 1o this transaction should seek an atforney’s, accountant’s, or other tax speciafist’s
opinion concerning the effect of this law on this transaction ard shoxld not act on any mu‘emenu
made or omitted by the escrow or closing officer,

TITLE GUARANTY



LAND TITLE ASSOCIATION LOAN POLICY - .
WITH AL.T.A. ERDORSEMENT FORM 1 COVERAGE
SCHEDULE OF EXCLUSIONS FROM COVERAGE

1. Arry law, crdinance of governmental regulation (including but nat kmited 1 building and Zoning ondinances) restricling or reguiating or prohiing the dccupanty,
use or enjoyrhent of the land, or regulabrg the characier, dimensions of locaion of any Imp ® now of hereafler erected on the lnd. or prodibiiog a
separation in ownership or 3 reductcn in the dimensxons or area of the land, o the affect of ary volation of 2ny such taw ordinance or govenmenta! regulation,

2 nghtsoluni'\enlduminn:gpvemnhlrighlsufpni‘mpwumhummdmtuemdmwmmnhummnmmw.

3 Dm.us,mmmmmchm.nrmherrum[a)ummd‘mwuwwhyhlm:ddﬁmwnuMhme

Campany and not shown by the public reconds but known 1o the insured claimant eXther 31 Date of Polcy or at the date such clasnant acquined an satxie or
interest insured by this policy o acquired the insuced mortgage and riot deciosed L wyriting. by the insured claimant 0 tha Company prior 1o fhe dete such nsured
clakmant became an insured hencuncer. (c} resuling in no loss or damage & the insuned clsimant: (d) amaching o crealed subsaquent to Date of Policy (except
to the axtent insurance is afforded herein as to any statutory fien for labor or material or to the exient insucancs is affonded hemsin as 4o asyessments for straet
Improvements under construction or completsd at Dabe of Pokcy).

4, Unenforcaatity of the lien of the nsured morgage caused of failure of the insured at Date of Poticy or of any subsequent owner of the ndeliedness b comply
with appicable “doing business™ laws af the state i which tha kand is stuated.

5. AMER{CAN LAND TITLE ASSCCIATION LOAN POLICY - 1870
WITH REGIONAL EXC.EPTIONS

When the American Land Tile Assocabon Leniers Polcy is used as 3 Standard Coverage Policy and not as a0 Extended Coverage Policy, the exciusions set orth in paragraph 3
above ae used and the fofowing exceptions fo coverage appear it the pokcy. .

SCHEDULE B

This policy doez not insure against Jost or damage by reason of the matters shown [n parts one and two fllowing:

Part Cne:

1 Taxes or assessments which are not showr as existing liens by the necords of any taxing authonty that levies taxes o gssessments on real praperty or by the
public reconds

z, Any facts, rights, citerest, or claims which ta not shown by the public reconds but which could be ascerained by an inspection of sax! tand of by making inquiry
of persons in possession theneat,

3. Easements, claims of easerment of encumbrances whuch Ao 1ot shown by e public records.

4, Discrepancies, conficts » boundary nes, shortage i area, encroachments, or any other facts whh a corect survey would fisciose. and which are not shown

by pubiG reccrds,
Unpatented minng claims, reservatians ar exceptions i patents of in ACK authoriting the issuanca thereol waler nghts, tfains or Ytie o water,
Any ken, of ight 1o a lier:, for sefvices, abar or materisl theretotore or hereafter fumished, Imposed by law and not shown by the pubhc records,

Ly

&. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 1992
WITH ALT.A. ENDORSEMENT FORM 1 COVERAGE
EXCLUSIONS FROM COVERAGE

The foliowing matiers are expressly excluded from the coverage of 0¥ polizy and the Company wik not pay loss or damage, costs, atiomieys’ fees or experaes which arise by rexson
o

1. {2} Any law, ordinance or govenmenta! regulation (inchuding but not Smited 1o buikding and Zoning laws, ordmances, or regulaions) restricting,
regulaling, probifing or relating to () the occupancy, use, or emoyment of the lnd; (i) the character, dimensions or location of any
rTprovement now o hereafter erected on the kind: (if} a separation it ownership or a charge in the denensions or area of e land or
any parcel of which the 'ang !5 or was a part, or (iv] environmental protection, or the effect of any viciation of these 'aws, ordinances o
jovemmental reguiations, except ¢ the extent that a notice of the 2nforcement thereof of a notice of 3 defect, Yen or encumbrance
resulting from a viclation or alieged violation affecting the tand has been recorced in the pubic recorgs at Date of Polcy

) Any govemmental polics power not excided by (a} above, except ko the extent that a natice of the: exercige thersol or a notice of 2 defect,
tien or encumbrance resultng from a wolatian or alleged vickation a¥ecling the land has been recorded in the public records at Date of
Paolicy.
2. Rights of eminent doman unless natice of the exercise tereofl has been recomded i the public reconds at Date of Polcy, but not excluding from coverage any
taking which has occurred pnor ta Date of Policy which would be binding on the rights of a purchaser for valua without Xnowledge.
3. Defects, bens, encumbeances, adverse clawms, or cther matters:
(a) whether or not recorded In the public records ai Date of Policy, Eut created, sufferad, sssumed or agreed 13 by the Ingured clawnant;
[()] mot known to the Company, not recarded m the public records at Date of Policy, but known to the msured clsmant and not disclosed In writing to the Company
by the insured clawnant pnar 10 the date the insured claimant became an msumsd under this policy;
fc} resuting In no foss or damage 1o the insured claimant;
(d} atlachng or created subsequent to Date of Policy (except 1o the extent that this poiicy insures the priosity of the San of the insured

mortgage over any statutory lien for services, labar or material or the extent insurance it afforded herein as o assessments for yrest
inprovements under construction or comuleted at date of policy); or
(5] resuling m foss or damage which would not have been sustained «f the ingured claimant had paid value for the insured morigage.

4, Unenforceatiity of the ben of the insured morigage bacausa of the inabifty or ilure of e nsured at Date of Folicy, or De inabilty or failuce of any subsequent
owner of the mdebtedness, ta camply with the applicable "doing business” laws of the state in which the land is sduated.

5. Invaudity or unenforceabiy of the lien of the insured morigage. or claim therecf, which arises aut of the transaction avidenced by the intured mortgage and is
based vpor usury of any consutner credit pratechon or truth m lending law.
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-
-

Any:smmmy uqr:n for services, abor or mn.medum of priottty of any statutary len for senices, ilbur‘em ovEr the lien of the insured mongage)
aﬂ‘smg from an improvemnent or work related to'me land which i contracted for and commencad subsequent to Date of poiicy and Is not financed in whole or
in pant by proceeds of the indebtedness secuced by the insured morigage which 2t Date of Policy the insured has advanced or is cbligated to advance,

Any claim, which arises out of the transaction creating the interest of the mortyagee insured by this policy, by reascn of ths operation of Tederal bankrupicy, state
insolvency, or similar creditors’ rights [aws, that is based on: -

M the transaction creating the inlerest of the insured mortgagee being deemed 2 fraudulent conveyance or fraudulent transler; or

(D] tha subordination of the interest of the insured morgages as a resul of the apphcation of the docirine of aquitable subordination; or

(D] the transacton creating tha lnterest of the ingured mortgages beng deemed a greferantial transfer except where e preferential transfer results from
the failure;
{2) to timely record the instrument of transter; or
()] of such recordation o impart notice 10 & purchaser for valve or & judgment or ken creditor,

7. AMERICAN LAND TITLE ASSOCIATION LOAN POLICY - 1992
WITH REGIONAL EXCEFTIONS

When the American Land Tiie Association pakcy i3 used as 2 Standard Coverage Policy and not as an Extended Coverage PoXy fie exclusions set forth in pargraph 6 above are
used and tha following exceptions (o coverage appear it the pokicy.

SCHEDULE B

Thix poiicy does not insured against loss or damage (and the Company will nat pay costs, atiomeys® fees or expenses) which arise by reason of:

1.

Taxes or astessments which are Hiot shown as exitling lens by the records of any taing authonty that levies taxes or assessments on real proparty of by the
public records.

Any facts, rights, interest, of claims which are not shown by the public records but which couid be ascertained by an inspectian of said lang or by maicng inquiry
of persans in possessicn therecf,

Easements, clams of easement or encumbrancas which are nat shown by the public recards.

Discrepancias, eonflicts in boundary lines, shortage in area, encroachments, or any ofher facts which 2 comect survey would disciose, and which are not shown
by pubbe records,

Unpatented mining clams, resarvatons of exceptions it patenis o In Acts authorizing the issuance thersof, water rights, claims or e to waler,
Any hen, or nght Ic a ken, far services, [abor ¢r mlerral theretciore or hersafter furnished, impased by law and not shown by tha public records,

8. AMERICAN LAND TITLE ASSOCIATION OWNER'S POLICY - 1282
EXCLUSIONS FROM COVERAGE

The fcliowing matlers are expressly excluded from tha coverage of this policy and the Company will not pay loss or damage, costx, atomeys’ fees or axpenses which arise by reason
of.

1.

{a) Any law, ordinance or governmenta! regulaten (inclading but not imited o buikling and zoning laws, ocdinances, or reguisions) restrcting,
Tequiabng, profubiting or relatng to (i} the occupancy, use. or enjoyment of the lnd. (i)} the character, dimensans or lacation of any
improvement now or hereafter enected on the and; (w) a Separaton in ownership or a change »n the dimensicns or area of he and o
any parcel of which the land is or was a part, or (iv) snvironmental protection, or the effect of any violabon of thess laws, ordinances or
govermmental requiabons. except 10 the sxtent that 8 notes of the enforcement thereof of a notice of a defect, ben of encumbtance
Tesulting from 3 violation or alieged violation affechng the land has been recorded in the public records at Date of Poicy.

] Any governmental pobce power not excluded by (3) above, excent to the extent that a Apkcw of the axercise Mavec! or 3 notce of 3 defect,
tien o envumbirance resubng from a vielation of aeged violation affecting ihe land has been recordad i e public reconds at Date of
Polcy,

Rights of eminent domain uniess notice of the exarcise Mereo? has been recomed in he pubfic recorcs at Date of Pokcy, but not exchung from coverage any
taking which has occumed pnoc to Date of Poicy which would be binding on tha rights of a purchaser for value without knowledge.

Defects, liens, encombtrances_ adverss clams, or ofer matters:

(&) created. suffered, assumed o agread to by the isured clamant;
()] nol known fo the Company, not recorded in the public recocds at Date of Pokoy, but known (o the mtured cla and nat daclosed in wrking 1o the Company
by the myured clamant prior 1o the date the insuned clamant became 2 insured under this potcy:
=] resulting v no loss oF damage o tha insured clamant;
(qQ) ataching or created subsequent to Daia of Poiicy; or .
(e} rezulting it joss or damage which wolld not have been sustained i€ the insured ciaimant had pakd value Tor the estale or inlerest insured
by this poticy,
Asy claim. which anses out of the fransaction vesting m the nsured the oxtate of inlerest inSured by this policy, by of the operation of fedesal b Y.
st&ie nsalvency, or similar credtors’ nghls laws, that 5 based on:
[ the transachon Creatng the estale o interett insured Dy this pohcy being deemed a fraudulent conveyance oc fraudulent transfer: or
()] the Iansachor Creatng the estite of interest msured by this policy being deemed & preferenual transfer excep! where the prefermntial
vansfer rasults from the failure;
@ 1o tmely recard the nstrument of ranafer, or

(9] of such recordatron to impart nouce to a purchaser for valhe or 2 fJudgment or Sen crednar.



' :..mcm LAND TITLE ASSOCIATION OWNER'S poucr.z

WITH REGIONAL EXCEFTIONS

~

When the American Land Title Association policy is used as a Standard Coverage Polcy and not as an Extended Coverage Policy the exclusions s forth In parsgragh 8 above ara
usad and the following exceptions to coverage appear in the pollcy.
SCHEDULE B

This paficy does no! insure against lass or damage (and tha Company wil not pay costs, atfomeys’ fees of expenses) which arise by reason of:

Part One: M .

1. Taxes or assessments which are not shown as existing liens by the records of any taxing authority that levies taxes or assessments on real property or by the
public necords,

2 Any tacts, rights, interest, cr claims which are not shown by the public records. but winch could ba ascertained by an ingpection o s3ld land or by muaking inquiry
of par3ons in possession teres!,

LS Easements, claims of easement or encumbrances winch are not shown by the pubkc records.

4 Discrepancies, conflicts in boundary lines, shortage in ared, encroachments, or any other facts which 31 COMECt Survey woukd disclose, and which am not shown

by pubbc records,

Unpatented ming claims, reservabions or exceptions in patents or in Acts uthorzing the ssuance thereo!, water rights, claims or ¥ 0 water,

Ary Fen, or right 10 2 ken, for services, labor or material thenetofore ar hereaftes fumished, imposad by law and not shown by the pubhic raconds.

o

10. AMERICAN LAND TITLE ASSOCIATION RESIDENTIAL
TITLE INSURANCE POLICY - 1937

EXCLUSIONS

In additian to the Exceptions it Schecule B, you are not insured against lass, costy, aftowneys’ fees and cxpenses resulting from:

1. Govemnmental poilce power, and the existence or violaton of any law or government regulation. This inclutes buliding and zoning ordicances and siso lews
and regulations conceming:
* land use *land division
* imprgvements of the land = envirohemental protecton

This axclusion does nat apply 10 viclabons or tha enforcement of these matiers which appear in the public recorcs at Policy Date.
This exclusion doas not fimit the Zoning coverage descnbed in itams 12 and 1 of Covered Tita Risks.

2 The right 10 take the land by condemnng R, unfess:
* & ngtice of exercising the right appears in the public records on the Polcy Dale
* the taking happened prior to the Policy Date and is binding on you if you baught the land without knawing of the taking

3 Tite Risks:
* that are crealed, alfowed, or agreed to by you
* that are Known 1o you, but ot to us, on the Policy Dale - uniess they appeared in the pubdc reconds
= drat resuit in 20 bss to you
* that first affect your ttie afler the Policy Date - this does not i the labor and maleriat ken coverage in lterm B af Coveted Title Risks

4, Faiure to pay vakse for your e,

5. Lack of a nght
* fo any land oviside e area specficaly descnbed and referred to in Hem 2 of Schadule A, or
* in streets, allays, or waterways that touch your Wnd

This exclusion does not imit the access coverage in Item 5 of Covered Tite Risks.
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Exhibit C

HOTEL

The Project consists of a hotel {"Hotel") of approximately 160 guest rooms in an "L"
shaped, five story building along Broadway and to mid block of 9th Street with grade level retai)
space on Broadway and Sth Streets. The Hotel will be in the limited service category and will
have the characteristics and amenities required by the Franchisor. The Hotel's interior finishes,
fixtures, furnishings and spatial relationships will be consistent with the brand standard
requirements of the Franchisor.

The Hotel will provide the following physical amenities:

. Approximately 160 guest rooms sized and configured to be consistént with the
brand standard requirements of the Hotel's proposed franchisor.

. A 635-70 seat restaurant principally for Hotel guest and meeting room use.
. A lounge facility principally for Hotel guest use.

. A health club facility of approximately 840 square feet for Hotel guests.

. A spa.

. A sundries facility principally for Hotel guests.

. A self-service laundry facility for Hotel guest use.
. Approximately 1,545 square feet of mecting space in 3 rooms.
. Approximately 2,950 square feet of street frontage retail space.

Parking for 26 automobiles in a non-valet configuration and for approximately 54
automobiles in a valet configuration will be provided in the rectangular space bounded on the
north by the existing Trans Pacific Building, to the south by the 9th Street wing of the Hotel
building, to the east by Parcel 2, and to the west by the Broadway wing of the Hotel building,
The Hotel parking area will be screened from Parcel 2 by a vine covered decorative metal
security fence. )

DDXA#S July 6, 1999

Exhibit C-1



Pedestrian entrances will be located on Broadway and on 9th Streets. In each instance,

the pedestnian entrances will be near the intersection of Broadway and 9th Streets and adjacent to
the Hotcel's front desk.

Guest drop off and check in will be located on Sth Street. Ingress and egress to guest
parking and to the Hotel's loading dock will be on 9th Strect.

The configuration and exact uses of the street frontage retail development have not been
determined. It is anticipated however, that the Sth Street retail uses would be consistent with and
complimentary to the Chinatown retail.

DDA July 6, 1999

Exhibit C-2




Exhibit D

" PROJECT MILESTONES

Agency and Developer : Target

Obligations’ Due Date* Date’

L Developer to deposit $50,000 (good Al inception of DDA Completed
faith deposit) negotiations

2. Agency to provide Developer with Prior to Execution Completed
Preliminary Title Report (§3.5)

3. Execute DDA Execition Date /14199

4, Developer to deposit $200,000 to Ten business days afier 7/24/99%
Escrow (§4.2) Execution Date

5. Developer to deliver Development Ninety-one days after 10/13/99
Strategy (§4.3.1) Execution Date

6. Developer to provide Final Design Ninety-one days after 10/13/99
Development Plans (§4.4.1) Execution Date

7. Developer to provide Cost Estimate Two hundred ten days afier 2/09/00
(54.3.2) . Execution Date

' This Exhibit does not contain an exhaustive list of Agency's and Developer's oﬁligations.
Other obligations may exist under the Disposition and Development Agreement (“DDA™).

2 Terms used herein shall have the meaning sct out in the DDA.

? Target Date is based on projected Execution Date of July 14, 1999 and is, except as
indicated by an * the earliest anticipated date for the event. Dates indicated by an * are to occur
oo later than the indicated Due Date. In the event of any conflict between the due date indicated
in the body of the DDA and the Due Date or Target Date shown on this Exhibit, the provisions of
the body of the DDA will control. In the event of any conflict between the Due Date and the
Target Date shown on this Exhibit, the Due Date will control.

DDA July 6, 1999

Exhibit D-1




12,

i3.

14.

15.

16.

17.

18.

19.

Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

Developer to submit Construction
Plans (§4.5)

Developer to provide Financing Plan
(§4.10.1)

Developer 1o provide ten year cash
flow projection (§4.10.2)

Agency to prepare, file and record all
tract and parcel maps for subdivision

(§6.3)

Developer to provide pro forma of
Developer's title policy (§4.12

Developer to provide loan
agreement, promissory note, deed of
trust, and other loan documents
(§4.10.3)

Developer to provide fully executed
Franchisc Agreement (§4.9.1)

Developer to provide fully executed
Management Agreement (§4.9.2)

Developer to deliver into Escrow
Reversionary Grant Deed (§3.4)

Developer to receive all government
approvals (§4.11)

Close of Escrow and conveyance of

property to Developer (§3.3)

Developer to submit copies of
Construction Documents (§4.6)

DDA#4 July 6, 1999

.‘

Two hundred forty-six days
after Execution Date

Sixty days prior to Close of
Escrow

Sixty days prior to Close of
Escrow

Sixty days prior to Close of
Escrow
Fifteen days prior to Close of

Escrow

Five days prior to Close of
Escrow

Prior to Close of Escrow
Prior to Close of Escrow
Prior to Close of Escrow
Prior to Close of Escrow

Projected Close of Escrow

Thirty days prior to
Commencement of
Construction

Exhibit D-2

3/16/00

1/16/00

1/16/00

1/16/00

3/01/00

3/11/00

3/16/00

4/15/00



20.

21.

24.

25,

26.

27.

28.

Developer to cause Contractor to
submit Bonds (§4.7)

Developer to apply for additional
approvals and permits (§9.1)

Developer to Commence
Construction (§9.2)

Qutside date for Commencement of
Construction (§9.2)

Developer to complete Construction
(§9.6)

Outside date for Completion of
Construction (§9.6)

Agency to detiver Certificate of
Completion (§9.8)

Developer to pursue marketing
efforts (§10.7)

Developer to file annual certificate of
DDA Compliance

DDA#4 luly &, 1999

Five days prior to
Commencement of
Constrnuction

Five days prior to
Commencement of
Construction

Sixty days after Close of
Escrow

Three years after Execution
Date

Twenty four months after
Commencement of
Construction

December 31, 2003
Completion of Construction

of Project

Eighteen months before
Hotel opens

Aprl 1, each year after
Opening, for 7 years

Exhibit D-3

5/10/00

5/10/00

5/15/00

7/13/03*

5/15/02*

12/31/03*

12/31/03*

11/13/00
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Exhibit E

PLANNING COMMISSION APPROVAL

Exhibit E-1



250 FRANK H. OGAWA PLAZA, SUITE 2114 - OAKLAND, CALIFORNIA 94612-2031

City Planning Commission (510) 238-3912
FAX (510} 238-4730
TDD (510} 8396451

JULY 7, 1999

OAKLAND GARDEN HOTEL
388 9TH ST STE 228
OAKLAND CA 94607 -

RE: CASE FILE CMDV98-178 (ER98-19) - NORTHEAST CORNER OF 9TH STREET AND
BROADWAY

Dear Sir/Madam:

Your application as noted above was approved at the City Planning Commission meeting on;_July 7,
1999,

Commission. action is indicated below. This action becomes final ten (10) days from the date of the
Commission action unless an appeal to the City Council is filed by:_July 19, 1999.

Appeals may be made 10 the City Council, at any time before that date on 2 form provided by the
Community and Economic Development Ageacy/Zoning and filed with the required fee of $413.00 at
the Zoning Counter with a copy provided o the City Clerk.

If there is an appeal, C@cﬂ members or citizens may have questions regarding this case, Xt is therefore
advisable that you inquire of the City Clerk at 238-3611 on the above date or as soon thereafter
possible, as to whether the decision was appealed, and if s0, when it is set to be reviewed by the City
Council.

I you have any guestions please contact the case planner Pamela Kershaw at (510) 238-2229,
( X ) Granted with required conditions. - (Vote: § ayes, 0 noes ~ to approve)

Very truly yours,

Clonddn <.
CHARLES S. BRY. etary
City Planning Commission

CSB:llj‘

o *To All Interested Parties™ Calvin Waoag, Building Services Division
. Ray Derania, Housing Coaservation Fhil Grubstick, Eagineer Services/Permit Processing
Antonio Acosta, Parks and Recreation Mitch Thomson, OPRCA/Tree Section

NOTICE TO ALL PARTIES:
The time within whack judicial review mast be sought of this decisicn of the Planning Comminsion is governed by Section 1094.6 of the
Code of Ciril Frocedure of the State of Californis. Witk certain exceptions, the time is ninety (9J) days from the date of the Sacision.
ll’youchllenletbisnpplinﬁuhmn.ynmkhidtoniiuubhuinuyuormdnmu&pb&bm
or in written correspoadance delivered (o the Community and Economic Developmat Agency/Zoning at, or prior 10, the public hearing.
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CITY OF QAKLAND
Oakland, California 94612
Telephone: 238-3912

ZONING REPORT

City Planning Department CASE FILE: CMDV98-178,
ER98-19
X City Planning Commission

APPLICANT: Oakland Garden Hotel, Inc. REPORT DATE: July 7, 1999

LOCATICON: The project site is located at the northeast corner of
9*" Street and Broadway, in Oakland, California.

PLANNING AREA: Central District/Chinatown
AFPLICATION: Conditional Use Permit,

Design Review, Variance and
Environmental Review

PROPOSAL: Consideration of an application for a Major Conditional -

Use Permit and Design Review to establish a Transient
Habitation Commercial Activity in a facility containing
approximately 100,000 square feet and within the first
20 feet of the ground floor, and a Major Variance to
reduce the required number of parking spaces on a site
located at the northeast corner of 9™ Street and
Broadway in the “Central Business District” General Plan
Land Use Classification and the C-51 Central Business
Service Commercial and S-8 Urban Street Combining Zones.

STAFF RECOMMENDATION: Approve COMMISSION ACTION: Approved

X Conditions Attached Vote: 3 ayes, 0 noes - to approve
Date: July 7; 1999

GENERAL PLAN LAND USE CLASSIFICATION: Central Business District

ZONING: C-51 Central Business Service Commercial and S-8 Urban

Street Combining Zones

ENVIRONMENTAY, DETERMINATION:
EIR _X Negative Declaration __ Exempt
Mitigated Negative Declaration prepared.

PROJECT DESCRIPTION: The proposed project entails the development
of an approximately 100,000 square foot building containing 160
hotel rooms, ground floor commercial activity space, and 26 self
park and 28 valet parking spaces, on an approximately 37,341

(SEE REVERSE SIDE)
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square foot site. The Eroposed structure will be coriented to
abut both Broadway and 9™ Street in an L-shaped configuration,

with parking provided within the center portion of the site. The
applicant is also proposing utilization of tandem and valet
parking services on the site to provide parking for the proposed
use, in addition to securing dedicated parking within the parking
lot adjacent to the site owned by the Redevelopment Agency.

The proposed building will be five stories and approximately 65
feet in height, and will be finished with a mixture of masonry
and ceramic tile at the ground floor, cement plaster above the
first floor, with a standing seam metal mansard roof and metal
balconies provided at various window openings around the
structure. The proposed project also entails acquisition of a
portion of the existing surface parking lot on the site by the
developer from the Redevelopment Agency for construction of the
hotel, and may entail the provision cf financial assistance from
the Agency to ensure the financial feasibility of the project.

PROPERTY DESCRIPTION: The proposed project will be located on an
existing 37,341 square foot site, comprising approximately 2/3 of
an entire block within downtown Oakland. The site is bounded by
Broadway, Franklin Street, 9th Street and the TransPacific Center
and currently contains a surface fee parking lot. The property
is bordered by a range of mid to high rise commercial and
residential uses to the south, the Trans Pacific Center office
building to the north, the Pacific Renaissance Plaza high-rise
mixed use development across Franklin Street to the east, and the
0ld Oakland historic mixed use district immediately across
Broadway to the west, The site is located within a built out
urbanized area, surrounded by a mixture of residential, office
and commercial activities within the Chinatown neighborhood of
downtown. The site is located immediately adjacent to Broadway,
a major transportation arterial and commercial corridor in
downtown Oakland, and within i-2 blocks of the City Center RART
‘station, a major transfer station on the regional BART system.

GENERAL FLAN AMALYSIS: The project site is designated as Central
Business District {(CBD) by the General Plan land use diagram. The
Central Business District classification is intended to “encourage,
support, and enhance the downtown area as a high density mixed use
urban center of regional importance and a primary hub for business,
communications, office, government, high technology, retail,
entertainment, and transportation in Northern California.” The
desired character and uses envisioned for the CBD include “z mix of
large scale offices, commercial, urban (high-rise) residential,
institutional, open space, cultural, educaticnal, arts,
entertainment, service, community facilities, and visitor uses.” In
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addition, the following General Plan policies are directly
applicable to the proposed project:

Policy D5.1: Activities and amenities that encourage pedestrian
traffic during the work week, as well as evenings and weekends
should be promoted.

Policy D6.1: Construction on vacant land or to replace surface
parking lots should be encouraged throughout the downtown, where
possible, -

Policy DS8.l: Concentrate region-serving or “destination” commercial
development in the corridor around Broadway between 12¥' and 21°*
Streets, in Chinatown, and the Jack London Waterfront. Ground
floor locations for commercial uses that encourage a pedestrian-
friendly environment should be encouraged throughout the downtown.

Policy N1.7: Hotels and motels should be encouraged to locate
downtown, along the waterfront, near the airport, or along the I-
880 corridor. No new hotels or motels should be located elsewhere
in the city, however, the development of “bed-and-breakfast* type
lodgings should be allowed in the neighborhoods, provided that the
use and activities of the establishment do not adversely impact
nearby areas, and parking areas are screened.

Policy I/Cl.5: City-owned properties should, where feasible, be
utilized to stimulate economic development activities or serve as
catalysts to such efforts.

ZONING AMALYSIS: The project site is located in the C-51 Central
Business Service Commercial and the $-8 Urban Street Combining
Zones. The C-51 zone is intended to “create, preserve, and enhance
areas for medium-intensity development of offices and business
service activities, and is typically appropriate to the service
commercial areas immediately adjoining the core of the central
district.” The S-8 zone is intended to “create, preserve, and
enhance compact, attractive, and clearly defined street and plaza
spaces and to assure ground-level continuity of retail and consumer
service uses along key shopping frontages, and is typically
appropriate to major pedestrian shopping streets in the central
district.”

Pursuant to Sections 17.58.200 (Special regulations for mini-lot
developments, planned unit developments, and large-scale
developments), and 17.58.090 (Restrictions on open accessory
parking and loading) of the C-51 zone, Sections 17.86.050
{Conditionally permitted activities in front twenty feet of ground
floor} and 17.86.080 (Restrictions on parking and loading at ground
level}) of the S-8 zone, and Secticn 17.134.020 (Definition of major
and minor conditional use permit) of the zoning regulations, a
major conditional use permit is required to construct the proposed
project. Findings must be made pursuant to Sections 17.134.050
(General use permit criteria) and 17.86.100 {(Use permit criteria of
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the S-8 zone) to approve the proposed conditional use permit.

In addition, pursuant to Section 17.86.030 (Design review for
construction or alteration in the S-8 zone) design review approval
is required to construct the proposed project. Findings must be
made pursuant to Sections 17.86.110 (Design review criteria of the
S-8 zone) and 17.136.070B (Design review criteria for
nonresidential facilitjes and signs) to approve the proposed design
review application. Pursuant to Section 17.148.020 the applicant
is requesting a variance to reduce the number of parking spaces
provided on site below that required by the zoning regulations. The
zoning requlations require 120 spaces for the proposed use, and the
applicant is proposing to provide 26 self park and 28 valet
parking spaces on the site, with the remaining spaces provided in
the adjacent surface parking lot through a long term lease
agreement with the Redevelopment Agency. Findings must be made
pursuant to Section 17.148.050 (Findings required) prior to
granting the variance request.

DISCUSSION AND ANALYSIS: As indicated in the June 16 staff report,
the applicant has been working with staff of both the Redevelopment
Agency and the Planning Division for several meonths in addition to
discussing -‘the project concept with various members of the
community. The key issues raised during these early discussions,
and the major modifications that were made to the project thus far
to address these issues, include the following:

e Site Plan and Circulation Access: Early site plans for the
project entailed use of the entire block between Franklin,
Broadway, 9™ Street and the TransPacific Center for construction
of a four story hotel with surface parking located in the center
area, and with vehicular access provided from Broadway. At the
request of both Agency and Planning staff, the applicant has
revised the project site plan such that the project now entails
use of only 2/3 of the project block, leaving the rear portion
of the site available for subsequent development of a mixed use
project with a parking structure. In addition, the applicant
has eliminated the vehicular access from Broadway and relocated
this access to 9™ Street. This revised site plan configuration
allows for a more intensive use of the property, consistent with
the more urban nature of several surrounding projects along the
Broadway spine, and maintains a continuous strong building edge
adjacent to the sidewalk along Broadway, consistent with the
intent of the $-8 overlay zone to create an active, engaging
urban corridor along this important downtown street.

e Building Design: Staff raised concerns with the initial preject
design in terms of the lower rise nature of the building, the
somewhat corporate appearance of the original proposal, and the
lack of interesting detailed elements provided on the pedestrian
level of the original building plans. The project design is
somewhat 1limited in terms of the scale and height of the
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proposed building due to the existence of the BART tube which
runs diagonally beneath the property, and poses structural and
legal limitations pertaining to the load of the building weight
placed above. Nonetheless, the applicant has subsequently
refined the project plans to include an additional floor of
rooms which also coincided with the aforementioned site plan
reconfiguration which reduced the amount of site area utilized
for the project. The applicant has also revised the project to
provide commercial activity space along the ground floor
pedestrian frontages on both Broadway and 9™ Street,. incorporate
masonry and tile materials as well as awnings along the ground
floor of the building to add visual interest, provide metal
balcony treatments and recessed window openings along the front
facade and a standing seam metal mansard roof to emphasize the
three-parxt vertical composition of the structure.

e Yoss of Surface Parking and On-Site Parking Constraints:
Concerns have Dbeen expressed by area residents and merchants
regarding the loss of the existing surface fee parking lot on
the site and the potential parking supply limitations this
project may create for the surrounding Chinatown area. Due to
the constrained mnature of the development site and the
subsurface limitations of the property, the applicant is
requesting a wvariance to reduce the number of parking spaces
provided on the site. However, to address this concern, the
applicant has agreed to provide a combination of on-site regular
and valet parking spaces as well as secure a long term lease for
the remaining parking spaces necessary to serve the anticipated
demand of the hotel use on the adjacent property, which is owned
by the Redevelopment Agency. As mentioned previously, the
proposed project will provide 26 self-park spaces and 28§
valet/tandem spaces on the site, of the total 120 parking spaces
required for the use as established by the zoning regulations.
Thus, the .remaining 66 spaces will be secured through a long
term lease or license agreement in the reconfigured subsurface
parking lot owned by the Redevelopment Agency, or within any
other available public parking structure within 300 feet of the
site. It is anticipated that the reconfigured surface parking
lot will provide approximately 60 parking spaces when restriped.
The Redevelopment BAgency is alsoc currently exploring the
possibility of developing a mixed use project with a public
parking structure on the remaining portion of the site., which
will remain a surface parking lot in the interim period, in an
effort to address long term parking supply issues for .the
Chinatown area. In addition, a transportation and parking
analysis was prepared to support the Mitigated Negative
Declaration prepared for the project which evaluated the
" potential traffic and parking impacts. The parking demand number
identified by the environmental analysis indicates that the
project parking is approximately 8B spaces and that the existing
public fee parking structures within the vicinity of the site
are currently at approximately 75% occupancy. The amnalysis
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concluded that no significant parking impacts would result if
the aforementioned long term lease arrangement was provided as
part of the project mitigations due to other existing available
public parking options within the vicinity of the site in
surrounding parking 1lots and structures such as the EBMUD
building and the Pacific Renaissance Plaza development.

In addition to these aforementioned issues, additional comments
regarding the design of the building were expressed by members of
the public and the Commission at the public hearing held on this.
item on June 16, 1998. Since the date of the public hearing, the
applicant has been working to address these additional issues and
refine the project accocrdingly where feasible. The issues raised
at the hearing, and the applicant’s response to these suggestions
or comments, are listed below:

e Height of the Ground Floor: Suggestions were made to increase
the floor to ceiling height of the ground floor of the structure
from the current height of 13 feet to approximately 15-17 feet
to better reflect the predominant building character of other
buildings in the surrounding area and to further articulate and
strengthen the base of the structure. The originally proposed
13 foot elevation was measured at the lowest point on the site.
In fact, the elevation of the ground floor, resulting from the
slope on 9™ Street, varies from a low of 13 feet on Broadway to
a high of 14 feet 4 inches at the easterly corner along 9%
Street. In response to the suggestion to raise the ground floor
height the applicant has revised the building design to increase
the floor to ceiling height from the original proposal cof 13
feet to 14 feet at the lowest elevation, which results in a 15
foot mid block elevation along 9™ Street and a 15 foot 4 inch
elevation at the easterly corner of the building. The applicant
has indicated that further increases to the floor to ceiling
height of the ground floor would be cost prohibitive, result in
additional space that cannot be utilized functicnally, and
create a disproportionate base feature on the building. Staff
believes this proposed additional foot of height largely.
addresses the concern raised but would like the opportunity to
continue to work with the applicant to either add additional
height to the ground floor, or alter the exterior finishes or
treatments in a manner which creates an appearance of greater
height along the ground floor. Thus, a condition of approval is
suggested requiring that the applicant explore additicnal
options and work with staff to examine possibilities for further
refinement with respect to this issue.

e Mansard Roof Treatment: Comments were also expressed regarding
" the proposed mansard roof, with the suggestions ranging from
simplifying this element to include a cornice feature instead of
a mansard, or providing additional height to the mansard feature
to further emphasize the “cap” aspect of the structure. In
addition, it was suggested that the mansard roof treatment
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should be wrapped around the corners of the building to avoid
creation of an uneven joint between surfaces at the corners of
the building, In response to this issvue the applicant has
indicated that the incorporation of the mansard roof was
included as a response to direction provided by the comsulting
architect for the Redevelopment Agency, and that the mansard
element provides a tasteful unique treatment for the building.

In addition, in response to the aforementioned suggestion, the
applicant has extended the height of the mansard roof by an
additional 18 inches to further emphasize this feature. The
applicant has also indicated on the revised plans that the
mansard treatment will wrap around all of the corners of the
building. Staff believes this is an acceptable response to this
issue. .

« Exterior Building Materials: The importance of utilizing quality
exterior building materials throughout the structure was raised
at the public hearing, particularly with respect to the
materials used at the base or pedestrian level of the building.
The proposed project will be finished with slate along the base -
of the structure up to approximately 2 feet above the ground,
large size ceramic tile sections (2 feet by 2 feet) above the
slate up to approximately 13/-14’4” above the ground, with a 6
course of masonry material capping the tile element and joining
the cement plaster which is utilized on the remaining portions
of the building walls, up to the juncture with the standing seam
metal mansard roof. In response to this issue raised at the
hearing, the applicant has raised the slate proposed along the
base of the building from the original proposal of 2 feet to 3
feet above the ground, as a companion revision to the additional
height provided on the ground floor of the structure. Staff
also requested that the applicant explore utilizing more of the
masonry material further up along the base of the structure to
either a level of 6 feet above the ground or to the top of the
first floor in response to this same issue. The applicant
expressed the concern that the placement of the slate up to the
6 foot level above the ground would be proportionally awkward
when compared with the owverall dimensions of the building
components and the height of the adjacent storefront glazing,
which staff generally concurs with. The applicant has further
indicated that utilization of slate for the entire ground floor
would be cost prohibitive and would eliminate an important
accent material and texture which is provided by the ceramic
tile segments currently proposed. Thus, staff concurs with the
revisions to pull the slate up to the 3 foot level above the
ground, and agrees that the use of ceramic tile on the building
adds visual interest, but suggests inclusion of a condition of

" approval requiring final staff approval of exterior materials
and finishes to ensure that gquality materials and the
appropriate size and placement of these materials are
incorporated on the final plans submitted for building permits.
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e Streetscape Improvements: A suggestion was made regarding the
coordination of any proposed streetscape enhancements of the
project -along Broadway with the larger Broadway corridor
streetscape program, and incorporation of similar landscaping
improvements/enhancements along 9™ Street. A suggested
condition of approval requires that the applicant work with the
appropriate City Departments to coordinate, install and maintain
streetscape landscaping and improvements along both Broadway and
§™ Street along the perimeter of the subject site.

-~

e Roof Equipment: The importance of carefully locating and
creatively screening any roof equipment on the structure from
view from both street level pedestrians as well as from tenants
of adjacent high rise buildings was raised as an issue. To
ensure that appropriate treatment is provided for these
appurtenances, a suggested condition of approval is included
requiring that such equipment be carefully placed and screened
to minimize the visibility to the extent feasible.

s Pedestrian Entrance Treatment: A suggestion to provide further
enhancement and emphasis of the pedestrian entrance feature to
the hotel on Broadway was expressed. The applicant has responded
to this suggestion by increasing the width of the recessed bay
at the entrance from 17'6" to 22" to create more of a stately
entrance. While staff believes this revision is appropriate, a
suggested condition of approval requires that the applicant
further refine this feature through either raising the awning
over the entrance, placing a decorative sign feature above this
entrance area, incorporating a change in exterior building
materials or finishes around the entryway, or some other
creative design solution, and include such refinements on the
plans submitted for building permits.

¢ Space Between TransPacific Center and Hotel: A suggestion was
raised regarding sealing the area between the existing
IransPacific Center and the first two floors of the adjacent
hotel building from access, to address both security concerns
and provide a strong continuous building edge along Broadway.
The applicant has indicated that the Transpacific Center’s
easement rights prevent the hotel from being built any closer
than indicated on the plans. However, the space between the
Transpacific Center and the hotel will be closed by a wall that
extends tc the top of the 2™ floor of the hotel and aligns with
the horizontal relief Jjoint at the top of the second floor
windows to address security concerns and provide a continuous
building connection along this frontage.

e Corner Treatment of Building at 9™/Broadway: A suggested
refinement raised by the Commission included examining the
appropriateness of extendimg the roof 1line of the proposed
building at the corner of 9% /Broadway to create an interesting
corner element at this key intersection. The applicant has
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explored this concept at various stages throughout the design
process, and eliminated an earlier more dramatic vertical
element affect at the direction of the architectural consultant
hired by the Redevelopment Agency. As the entrance to the hotel
area is not provided at this corner location, but is rather
located midblock up Broadway, this feature was determined to be
somewhat visually confusing to the overall design concept and
was eliminated. Thus, staff believes that the proposed corner
treatment, with the currently proposed balcony elements and

angled building corners, presents an appropriate design solution
for this corner of the building.

e Screening/Treatment of Exterior Ventilation Units: The final
issue raised at the public hearing was the importance of
providing an effective and attractive design for the metal
grills propoesed below the windows to screen the exterior air
conditioning units. This issue has been a longstanding concern
for staff, and in response the applicant has proposed continuing
the glazing system down to either side of the louver panel to
integrate the louver itself into the window system, rather than
placing the windows above a separate decorative metal grill
louver, as previously proposed. Staff believes that this
approcach will minimize the visual affect of these units on the
overall appearance of the building and present an effective
design solution for these units.

Thus, based upon incorporation of the aforementioned design
refinements and inclusion of the suggested conditions of approwval,
staff believes that the proposed project is an appropriate land use
at this location and presents an attractive design solution for the
site. The applicant has attempted to respond to the various key
issues raised throughcut the project formation process as well as
those discussed at the public hearing, by refining the project
design accordingly. In those instances where refinements are not
proposed vet further design revisions appear warranted, staff has
* suggested conditions of approval to address these issues. As a
result, staff believes -that the project design will present a
continuous urban facade along Broadway, with ground floor
commercial activities incorporated into the project consistent with
the intent of the 5-8 zone, and will provide parking ingress/egress
from the 9™ Street side of the project, thereby eliminating the
need to provide any curb cuts along Broadway, further emphasizing
the Iimportance of Broadway as a major pedestrian spine for
downtown. The request for the on-site parking variance is
Jjustifiable due to the applicant’s obtainment of the shared parking
lease/license arrangement on the adjacent parcel, and due to the
existence of other public parking spaces within the surrounding
area.

Furthermore, the project is consistent with the goals and policies
of the General Plan in that it provides much needed wvisitor
services to the downtown area to support the existing Oakland
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Convention Center, and promotes more 24 hour activity within the
downtown. In addition, the proposed project will intensify an
existing underutilized parcel within the downtown and redevelops an
unattractive surface parking lot with an appropriately designed
urban building at this key site along the Broadway spine.

REQUIRED FINDINGS: Approval of the proposed development project
may be granted only if the proposal meets all of the required
findings of Section 17.134.050 (General Use Permit Criteria),
Section 17.86.100 (Use Permit Criteria of the S-8 Zone Regula-
tions), Section 17.136.070B (Design Review Criteria for Nonresiden—
tial Facilities), Section 17.86.110 (Design Review Criteria of the
S~8 Zone Regulations), Section 17.148.050 (Variance findings
required) of the Zoning Regulations. Based on the analysis
contained within this report, staff believes that the required
findings referenced by these aforementioned sections can be made to
approve the proposed project as listed below:

Conditional Use Permit — Section 17.134.050:

A. That the location, size, design, and operating characteristics
of the proposed development will be compatible with and will
not adversely affect the livability or appropriate development
of abutting properties and the surrounding neighborhood, with
consideration to be given to harmony in scale, bulk, coverage,
and density: to the availability of civic Ffacilities and
utilities; to harmful effect, if any, upon desirable neighbor-—
hood character; to the generation of traffic and the capacity
of surrounding streets; and to any other relevant impact of
the development. The proposed development project at 5
stories of height, is consistent in scale and bulk with
devalopment in the vicinity of the site, which generally
ranges from low to mid rise structures across Broadway to the
west and includes multi-story commercial buildings on other
sides, and will contribute to the economic wvitality of the
central district office core area. The traffic and
circulation impacts of the proposed project have been analyzed
in detail in the Initial Study/Mitigated Negatiwve Declaration
prepared for the project, and have been adequately mitigated
to a less than significant level.

B. That the location, design, and site planning of the proposed
development will provide a convenient and functional living,
. working, and shopping, or civic enviromnment, and will be as
attractive as the nature of the use and its location and
setting warrant. The proposed project will provide a five
story hotel building with ground floor retail space which will
provide an infusicn of wvisitor services into the central
district area. Furthermore, the location, design and site
planning of the proposed project, in conjunction with the
appropriate conditions of approval regarding design refine-
ments, will create an attractive and complementary development
which is well integrated into the surrounding fabric of the
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C. That the proposed development will enhance the successful

operation of the surrounding area in its basic community
functions, or will provide an essential service to the
community or region. The proposed developmaent will enhance
the successful operation of the surrounding area by expanding
the visitor service mector within the central district core
area of downtown and may result in the potential expansion or
intensification of usa of tha Convention Cantaer, th
further contributing to the economic revitalization of
surrounding downtown businaeasas, while reusing and
redeveloping an underutilized surface parking lot within the
downtown central business district core.

That the proposal conforms to all applicable design review
criteria set forth in the DESIGN REVIEW PROCEDURE at Section
17.136.070. (see applicable section listed below)

That the proposal conforms in all significant respects with
the Oakland Comprehensive Plan and with any other applicable
plan or development control map which has been adopted by the
City Council. The proposal is consistent with the Oakland
General FPlan which designates this site as Central Buginess
District and identifies this area as appropriate for develop-
ment of visitor service uses, as well as with the Zoning
Regulations which identifies the subject site as appropriate
for transient habitation comnercial activities. Furthermcore,
the proposed development is consistent with the purpose and
intent of the Central District Urban Renewal Plan which
encourages the reuse of underutilized buildings and infill
development on vacant parcels or surface parking lots within
the downtown commercial core area.

Conditional Use Permit of the S-8 Zone Requlations - Section

1.

17.86.100:

That the proposal will not detract from the compact, urban
character of the area. As the proposed development is located
immediately adjacent to the sidewalk along Broadway, with all
vehicular access provided on 9th Street, the proposed
development will not detract nor significantly alter the
compact, urban character of the area. The preoject has been

. designed to support the Broadway streetscape through provision

of direct entrances to the hotel lobby and commercial activity
uses along this important pedestrian corridor and by locating
the building immediately adjacent to the sidewalk to create an
intensive urban presence.

That the proposal will not impair a generally continuous wall
of building facades. In an effort to provide a compact urban
environment, the proposed project has been revised to provide
a continuous wall of building facades immediately adjacent to
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Broadway, with vehicular entrances provided along 9™ Street,
rather than Broadway.

That the proposal will not weaken the concentration and
continuity of retail facilities at ground level, and will not
break up an important shopping frontage. The proposed project
will not weaken the concentration or continuity of retail
facilities or impact an important shopping frontage as the
Project has been designed to provide ground floor commercial
activity space directly adjacent to Broadway, along with the
hotal lobby entrance, in an effort to engage pedestrians along
thia important corridor.

That the proposal will not interfere with the movement of
people along an important pedestrian street. The proposed
project will not interfere with the movement of pecple along
Broadway. The project has been redesigned to accommodate
vehicular access along 9th Street rather than Broadway, in an
effort to eliminate any curb cuts or vehicular impedance to
padestrian movement along Broadway.

That the proposal will conform in all significant respects
with any applicable district plan which has been adopted by
the City Council. (see response to finding 17.134.050E above)

Design Review — Section 17.136.070B:

1.

That the proposal will help achieve or maintain a group of
facilities which are well related to another and which, when
taken together, will result in a well-composed design, with
consideration given to site, landscape, bulk, height, arrange-
ment, texture, materials, colors, and appurtenances; the
relation of these factors to other facilities in the vicinity;
and the relation of the proposal to the total setting as seen
from key points in the surrounding area. Only elements of
design which have some significant relationship to outside
appearance shall be considered, .except as otherwise provided
in Section 17.102.030. The proposed development has been
designed in a manner which is consigtent with the scale and
bulk of surrounding developments within the immediate downtown
area, and blends well with both the scale of the Old Cakland
historic district across Broadway from the site, as well as
with the Chinatown area immediately surrounding the project

. Bite. The project, in conjunction with the appropriate

conditions of approval, is designed with exterior finishes,
materials and features which are appropriate and relate well
to other develcpments within the downtown area and results in
a camplementary addition to the existing development pattern
of Oakland. .

That the proposed design will be of a quality and character
which harmonizes with, and serves to protect the wvalue of,
private and public investments in the area. The proposed
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Project, in conjunction with all appropriate conditions of
approval, has been designed to reflect the quality and
character of the surrounding downtown context and will
contribute to the aconomic revitalization of surrounding
properties through intensification of a surface parking lot at
an integral location along the Broadway corridor,

That the proposed design conforms in all significant respects
with the Oakland Comprehensive Plan and with any applicable
district plan or development control map which has been
adopted by the City Council. {(see responge to finding
17.134 _050E above) i

Design Review Criteria of the S-8 Zone Regulations - Section

17.86.110:

1.

That the proposal will be compatible with an atmosphere of
quality and refined architectural taste appropriate to a
highly urban commercial center. The proposad project,
inclusive of all appropriate conditions of approval regarding
exterior design refinements, has been designed to reflect the
quality and architectural tenor of adjacent developmaents and
the urban context of the central office core of downtown.

That the design of ground-level facilities will be interesting
to pedestrians and will preserve, and where possible enhance,
the basic continuity of key shopping frontages. The design of
the proposed project includes provision of masonry and tile
material at the base, along with awnings over ground floor
store front windows, and a ocontinuous building facade with
ground floor commercial uses which will provide activities
intended to engage pedestrians along Broadway.

That the building facade and other walls will be considered
and treated as a whole, and in relationship to adjoining
buildings. The proposed project has been designed to
complement the development pattern of adjacent office
buildings including the TransPacific Center and the o0ld
Oakland Victorian development in scale and bulk, located
immediately across Broadway from the site. The proposed
structure has been designed to provide a oontinuous street
building edge and is located as close as legally permitted to
the existing TransPacific Center building.

That all signs will be harmonious with the architectural
design of the building and adjacent -buildings, and will not
cover or detract from desirable architectural features. The
proposed project includes the anticipated provision of signs
on the prcposed awnings of the building, and above the
pedestrian and vehicular entrance areas to the structure. A
suggested condition of approval requires staff review and
approval of the final design of all signs proposed on the
project to ensure that they do not detract from the urban
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character or intent of the S-8B zone.
Variance Findings: . |

Section 9604 - Findings Required |

1. In all zones except the S-14 zone: That strict compliance with
the specified regulation would result in practical difficulty ‘
or unnecessary hardship inconsistent with the purposes of the
ZONING REGULATIONS, due to unique physical or._ topographic !
circumstances or conditions of design; or, as an alternative ‘
in the case of a minor variance, that such strict compliance
would preclude an effective design solution improving |
livability, operational efficiency, or appearance. Btrict ‘
compliance with the specific on-site parking requiramaents
would result in practical difficulty due to the limitations
associated with the proposed reuse of the relatively small
portion of the block and the structural limitations of the |
site due to the existence of the BART tube below the surface,
which renders many alternative design sclutions infeasible.

2. That strict compliance with the regulations would deprive the

) applicant of privileges enjoyed by owners of similarly zoned
property:; or, an alternative in the case of a minor wvariance,
that such strict complisnce would preclude an effective design
solution fulfilling the basic intent of the applicable
regulation. Etrict compliance with the regulations would
require an alternate design solution which is infeasible due
to the structural and size limitations of the site due to the
Agency retention of the rear 1/3 of the site and the existence
of the BART tube. under the surface, which places weight
limitations on the load of the structure which may be
constructed on portions of the site.

3. That the variance, if granted, will not adversely affect the
character, livability, or appropriate development of abutting
properties or the surrounding area, and will not be
detrimental to the public welfare or contrary to adopted plans
or development policy. The variance, if granted, will not
affect the character or livability of abutting properties
within the area, as the necessary parking for the proposed use
will be provided through obtainment of a long term parking
lease or license agreement with the Redevelopment Agency, the

. owners of the adjacent 1/3 block or from other parking owners
within a 300 foot radius of the project site. In addition,
the proposed smaller size of the parking area on the site will
allow for more intensive use of the subject block, in keeping
with the desired urban intensive character envisioned for the
downtown core area.

4. That the variance will not constitute a grant of special |
privilege inconsistent with limitations imposed on similarly \
zoned properties or inconsistent with the purposes of the
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ZONING REGULATIONS. The variance will not constitute a grant
of special privilege inconsistent with the purposes of the
ZONING REGULATIONS or with limitations imposed on similarly
zoned properties, as the proposed project represents a unique
case involving the intensive redevelopment of an existing
surface parking lot aiong BEroadway, a key urban arterial
within the downtown area. The development intensity
encouraged at this location within the General Plan includes
high density development and reuse of underutilized land along
the Broadway spine, which supports the concept_ of sharing
parking arrangements between uses or providing parking for
uvses within public parking structures within the area rather
than on individual parking provided for each use on site.

Based on the analysis and findings listed in the previous sections,
staff believes that the proposed project is an appropriate land use
and an attractive design for this location, and recommends approval
of the requested zoning permit applications, subject to the
suggested conditions of approval.

ESVIRONMENTAL DETERMINATION AND ENVIRONMMENTAL FINDINGS: The
California Environmental Quality Act (CEQA) requires environmental
review for those projects that might have significant impacts on
the environment. An Initial Study was prepared to determine if
this project might result in significant impacts to the
environment: . The Initial Study identified some potentially
significant impacts of the project, as well as mitigation measures
that would reduce those impacts to a level of insignificance.
Therefore, a proposed Mitigated Negative Declaration was prepared.
The Initial Study and Mitigated Negative Declaration were
circulated for public comment. The comment period ended at 4:00
P-l. on June 23, 1999, No written comments or challenges were
received on the Mitigated Negative Declaration.

RECOMMENDATIONS:
1. Approve the Mitigated Negative Declaration; and

2. Adopt the Mitigation Monitoring Program for the proposed
project; and

3. Approve the Major Conditional Use Permit, Design Review and
Variance based upon the findings contained within the staff
report and subject to the attached conditions of approval.
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Prepared by:

Approved for forwarding to the
City Planning Commission:

1E
cting

Ctor of Planning

ATTACHMENTS : A. Location Map
B. Project Plans
C. Initial Study/Mitigated Negative Declaration
D. Mitigation Monitoring Program

8C98178.DOC
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CONDITIONS OF APFROVAL ATTACHED TO AND MADE A PART OF ZONING CASE

NO. QMDV98-178, EROB8-19:

I.

That the project shall be constructed and operated in accor-
dance with the authorized use as described in this staff
report, and according to the site plan and elevations approved
by the Planning Commission on July 7, 1999; provided further,
that the project incorporate the revisions listed below as
conditions of approval.

These conditions of approval shall be reproduced on pége one
of any plans submitted for a building permit for this project.

The project is approved pursuant to the Planning Code only and
shall comply with all other applicable codes and requirements
imposed by other affected departments. Minor changes to
approved plans may be approved administratively by the Zoning
Administrator; major changes shall be subject to review and
approval by applicable City departments and divisions and
shall be subject to a public hearing held by the City Planning
Commission.

The applicant shall comply with all nitigation measures
contained within the attached Initial Study/Mitigated Negative
Declaration and Mitigation Monitoring Program {Case file
#ER98-19) and incorporated herein as a condition of approval
by this reference.

The applicant shall defend, indemnify, and hold harmless the
City of Qakland, its agents, officers, and employees from any
claim, action, or proceeding (including legal costs and
attorney's fees) against the City of Oakland, its agents,
officers or employees to attack, set aside, void or annul, an
appreval by the City of Oakland, Community and Economic
Development Agency, Planning Commission, or City Council. The
City shall promptly notify the applicant of any claim, action
or proceeding and the City shall cooperate fully in such
defense. The City may elect, in its sole discretion, to
participate in the defense of said claim, action, or proceed-
ing.

The City Planning Commission reserves the right, after notice
and public hearing, to alter Conditicns of Approval or revoke

. this conditional use permit if it is found that the approved

activity is violating any of the Conditions of Approval or the
provisions of the Zoning Regulations.

The facility's final design, including all exterior design
details, proposed signs, and the final selection of exterior
materials, colors and textures shall be submitted to and
approved by the Planning Director, or his designee, prior to
the issuance of building permits.
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8. The applicant shall cooperate with the City in the Mitigation

10.

11.

1z.

13.

14.

Monitoring Program. The applicant shall be responsible for
those  costs associated with those Conditions of Approval
herein that have completion milestones tied to the issuance of
permits or certificates of occupancy. Unless otherwise stated
in the Mitigation Monitoring Program, those conditions of
approval herein that involve ongoing maintenance or any other
ongoing provision shall be monitored and reported on pursuant
to standard code compliance procedures of the City.

A detailed streetscape landscaping plan, improvement plan and
street tree plan for the project shall be prepared and
submitted to the Director of Parks and Recreation and the
Engineering Services Manager or his designee for review and
approval prior to the issuance of a Certificate of Occupancy
for the project. All planting materials, hardscape materials
and public improvements shall be installed prior to issuance
of the final Certificate of Occupancy, and shall be
permanently maintained in a neat, safe and healthy condition.

A lighting plan shall be submitted to and approved by the
Planning Director or his/her designee, with referral to-other
departments or divisions as appropriate, and shall include the
design and location of all lighting fixtures or standards; and
said lighting shall be installed such that it is adequately
shielded and does not cast glare onto adjacent properties.

This Conditional Use Permit, Variance and Design Review
approval shall become effective upon satisfactory compliance
with the above conditions. Any additional uses other than
those approved with this permit will require a separate
application and apprcval. Failure to exercise this
Conditional Use Permit, Variance or Design Review approval or
obtain required building permits by July 7, 2000, shall
invalidate this approval, provided further, that upcn written
request the Director of City Planning may grant a one year
extension of this date, with additional extensions subject to
approval by the City Planning Commission.

The applicant shall comply with all applicable provisions of
the Clean Water Act.

Roof equipment shall be thoughtfully placed and adequately

., screened from view from pedestrians on adjacent streets as

well as from tenants from surrounding mid and high rise
structures. Plans indicating the location and proposed
screening technique for these elements shall be submitted to
the Director of City Planning, or his/her designee, for review
and approval prior to the issuance of building permits.

The applicant shall examine possible solutions to providing
additional floor to ceiling height at the ground floor of the
building, or create the appearance of additional height on the
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ground floor through various 'design techniques, to the
satisfaction of the Director of City Planning, and shall
incorpeorate these revisions into the plans submitted for
isswvance of building permits. In addition, the applicant
shall explore possible solutions to enhance the pedestrian
entrance to the hotel from Broadway through a combination of
strategies such as raising the awning over the entrance,
placing a decorative sign feature above this entrance area,
incorporating a change in exterior building materials or
finishes around the entryway, inclusing of . landscaping
materials, or some other design solution, to the satisfaction
of the Director of City Planning, and shall incorporate these

revisions into the plans submitted for issuance of building

permits.

The applicant shall incorporate the changes indicated on the
revised plans submitted since the date of the June 16, 1999
public hearing, including: raising the floor to ceiling height
of the ground floor from a minimum of 13 feet to 14 feet;
adding 18" to the height of the mansard roof; and raising the

height of the masonry material provided at the base of the '

structure from 2’ te 3’ above the ground. In addition, all of
the window openings above the ground floor on the Broadway and
9*" Street elevations shall be recessed a minimum of 4-6" from
the surface of the exterior wall.

ADOPTED BY: City Planning Commission:_ July 7, 1999 __ (date)_5 ayes, 0 noes - to approve _(vote)

City Council: (date)

SCSB8178.DOC

(vote)
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TiG G ! 9]
Califomia Environmental Quality Act

BROJECT TITLE: Cakland Garden Hote!

PROJECT LOCATION: The project site is located at the northeast comer of 8™ Street and Broadway, and
includes the entire block bounded by Franklin Street, Sth Street, Broadway and the
TransPacific Center within downtown Oaldand, Califomia

PROJECT SPONSOR: Oakland Garden Hotef, Inc. -

HRIEF DESCRIPTION OF PROJECT: The proposed project entails construction of an approximately 100,000
square foot building containing 160 hotel rooms, ground floor commercial activity space, and 26 self park and
28 valet parking spaces, on an approximately 37,341 square foot site. Th2 proposed structure will be otiented
to abut both Broadway and 9™ Street in an L-shaped configuration, with parking provided within the center
portion of the site. The applicant is also proposing utilization of tandem and valet parking services on the site to
provide parking for the proposed use, in addition to securing dedicated parking within the parking lot adjacent to
the site and owned by the Redevelopment Agency. The proposed building will be five stories and approximately
65 feet in height, and. will be finished with a mixture of masonry and ceramic tile at the ground floor of the
structure, cement plaster above the first floor, and will contain a standing seam metal mansard roof and wil
provide metal baiconies at various window openings. The proposed project entaits acquisition of a portion of the
existing surface parking lot on the site by the developer from the Redevelopment Agency for construction of the
proposed hotel, and may entail the provision of financial assistance from the Agency to ensure the financiaf
feasibility of the project.

MITIGATION MEASURES:

[ 1 No mitigation measures have been required.

Ix] The pioject has been modified o include mitigating measures which will reduce potentially adverse
impacts to an insignificant level. These mitigation measures are described in the initial Study.

FINDING OF NO SIGNIFICANT EFFECT:

[x1 The project will not have a significant effect oa the environment for the reasons documented in the
attached Initial Study.

LESLIE GOULD
Pianning Director Date: June 2, 1999

Planner IV

ATTACHMENT C
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(To be completed after publ.view and consideration of chaflenges to lnlegative Declaration by the City
Planning Cornmission.}

. DECLARATION OF COMPLIANCE WITH THE CALIFORNIA ENVIRONMENTAL QUALITY ACT
Thi_s dgcument has been prepared in accordance with the Caiifarnia Environmentat Quality Act, the
Guidelines issued by the Secretary for Resources and the City of Oakland's Environmental Review
Requlations for Implementation of the California Environmental Quality Act.

Chailenges ta the Negative Declaratian received by the City Planning Commission were rejected
for the following reasons:

LESLIE GOULD
Plaaning Director Date:

Attachment; Initial Study Form ER-8 (Rev. 5/95)



City of Qakland

File No. ER 98-19 Oakland, Caitfornia
‘ Ref. No.CMDV38-178

| L.

Iv.

INITIAL ST UDY AND ENVIRONMENTAL REVIEW CHECKLIST
California Environmental Quality Act (CEQA)

PROJECT PROFPONENT: Oakland Garden Hotel Inc.
PROJECT NAME: Oakiand Garden Hotel
PROJECT ADDRESS AND LOCATION:

The project site is located at the northeast comer of 9™ Sureet and Broadway, and-‘-inlcludes the entire block
bounded by Frankliin Street, 3th Street, Broadway and the TransPacific Center within downtown Oakland.

LEAD AGENCY: City of Oakland
Cemmunity and Economic Development Agency
Planning Division
250 Frank H. Ogawa Plaza, Suite 3330
Qakland, CA 94612

Agency Contact: Pamela Kershaw, Planner IV Telephone No. {§10) 238-?:229

ENVIRONMENTAL DETERMINATION:
On the basis of this initial environmental evaluation:

[ 1 | find that the proposed project could not have a significant effect on the enviranment, and a

Negative Declaration will be prepared.

[x} | find that although the proposed project could have a significant effect on the environment. there

will not be a significant effect in this case because the attached mitigation measures have been incorparated into
the project. Therefore, a Mitigated Negative Declaration wili be prepared.

[ } 1 find that the proposed project may have a significant effect on the enviranment, and an

Enviranmental Impact Report {EIR) is required to assess the effects on the enviranment,

LESLIE GOULD
6&'/) Envirgnmental Review Officer

Date

¢ /=77



Initial Study, ER98-19
Project Name; Qakfand Garden Hortel

VI DESCRIPTION OF THE PROJECT:

The proposed project entails construction of an approximately 100,000 square foot building containing 160 hotel
rooms, ground floor commercial activity space, and 26 self park and 28 valet parking spaces, on an approximarely
37,34 1square foot site. The propased structure will be ariented to abut both Broadway and 9™ Street in an [-
shaped configuration, with parking provided within the center portion aof the site. The applicant is also prapasing
utilization of tandem and valet parking services on the site to provide parking for the proposed use, in addition to
securing dedicated parking within the parking lot adjacent to the site and owned by the Redeveiopment Agency.
The proposed building will be five stories and approximately 65 feet in height, and will be finished with a mixturz of
masanry and ceramic tile at the ground floor of the structure, cement plaster above the first floor, and will cont:in
a standing seam metal mansard roaf and will provide metal balconies at various window openings. The proposec!
project entails acquisition of 2 portion of the existing surface parking lot on the site by the developer from the
Redevelopment Agency for construction of the proposed hate!, and may entail the provision of financial assistar -e
from the Agency to ensura the financial feasibility of the project.

This Initial Study is intended to address potential environmental impacts associated with construction and aperation
of the project, including: site conveyance to the developer from the Redevelopment Agency; the provision of an:-
additional Redevelopment Agency financial assistance to the project: construction of the proposed development
project and obtainmant of all necessary zoning, building and grading permits; any subsaquent subdivision of the
property; and any other discretionary permits as required by the City of Oakland.

Vil DESCRIPTION OF THE ENVIRONMENTAL SETTING:

The proposed Oakland Garden Hatel project will be located on an existing approximately 37,341 square foot site,
comprising mast of an entire black within the downtown Qakiand. The site is bounded by Broadway. Frankiin
Street, 9th Street and the TransPacific Center and currently contains a surface parking lot. The property is
bordered by mid 1o high rise commercial and residential uses to the south, the mid ta high rise Trans Pacific Center
office building to the narth, the Pacific Rennaissance Plaza high rise mixed use development across Franklin Streat
1o the east, and the Old Oakiand historic mixed use district immediately across Broadway to the west. The site is
located within a built out urbanized area, surrounded by a mixture of residential, office and commercial activities
within the Chinatown neighborhood of downtown. The site is located immediately adjacent to Broadway, a majar
transportation arterial and commercial corridor in downtown Oakland, and within 1-2 blocks of the City Center
BART station, a major transfer station on the regional BART system. The project site is lacated within the C-51
Central Business Service Commercial Zone and 5-8 Urban Street Combining Zones.

- Form ER-6-1S.MTY (Rev. 7/52)
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Inital Study, ERS8-19
Project Name: Oakiand Garden Hotel .

VI

ENVIRONMENTAL EFFECTS . .
{CEQA requires that an expianation of alf “yes~ and “maybe” answers de provided along with this checkiist,

including a discussion of ways to mitigate any significant effects identified. As defined here, a significant effect is
considered a substantial adverse affect.]

Earth. Will the proposal resuit in:

Unstable earth conditions, including mudslides, fandsiides or changes
in gealagic substructures either on or off-site? x
Yes No Maybe

" Comment: The site is located outside of the geographical areas of the City that-sra most susceptible 1o

landslides arid severe erosion as delineated in the Environmental Hazards Element of the Oakland
Comprehensive Plan. In addition, the project applicant will be required to comply with all applicable City
reguiations and standards to address potentiat gealogic and soils impacts, as required prior to the issuance
of grading or building permits. Thus, the proposed project will not result in significant impacts resulting in
mudsiides, [andsiides or changes in geolagic substructures, and will not result in significant sails or
gealogical impacts.

Source: Oakland Environmental Factors Analysis Report, October 1995
Environmental Hazards Element, Oakiand General Plan, 1974

Any increase in wind or water erosion of soils, either on or off-site,

due to increased water runoff caused by conversion of perviaus to

impervicus surfaces or to gther factors? X
Yes No Maybe

Camment: See response to Question J belaw.

Changes in depasition or erosion that result in changes in siltation,

deposition or erosion which may maodify the channel of a creek, inlet,

lake, or any other waterway? X
Yes No Maybe

Comment on questions 2-3:  The site is cumrently entirely covered by impervious surfaces {an off-street
parking lot). The development of the proposed project is not anticipated ta increase the area of impervigus
surface on the site, but will cantribute some on-site landscaping, which will serve to absorb some surface
runoff beyond that currently absorbed by the existing uses. Little or na increase in surface flow is expected
as a result of the project.

However, standard erosion control measures will be included as part of the proposed project prior to
issuance of grading or buiiding permits. The applicant will be required to prepare a construction period
ergsion cantrot pfan, and submit the plan to the Building Services Division for approval priar to issuance of a
grading or building permit. The plan will be in effect for a period of time sufficient to stabilize the
construction site for all phases of the project. These standard measures will address construction period
erosian on the site by wind ar water. Long-term erosion potentiat will be addressed through installation of
praject fandscaping and starm drainage facilities, both of which will be designed to meet applicable
regulations. These standard measures typically include the following:

= Construction gperations, especially grading operations, shall be confined as much as possible 1o the dry
season, in order to avoid erosion of disturbed soits:

- Form ER-6-IS.MTY {Rev. 7/94)



Initial Study, ER28-19
l Project Name: Oakland Garden Hatel

= Final praject landscaping plans shidl be submitted to the Planning Director for review and approval and
shall incorporate the use of fast growing ground covers to stabilize sails soon after constructian is
completed.

Source: Site Plan
Field Survey

Major changes in topography or graund surface relief features, or
disruptions, displacements, compaction or overcovering of the soil?

x
Yes No Maybe
Camment: The proposed praject will not invelve any substantial topographical changes and the existing

project site is a refatively flat infilt property within downtawn Oakland. Project related canstruction
activities will not result in major sail displacement, compaction, or overcovering. The proposed project will
include some grading and excavation on site to accommodate the proposed structure, but is not anticipated
10 be substantial due to the lack of subsurface development. However, the applicant will be required to
obtain all necessary grading and excavation permits ta ensure that the appropriate measures are undertaken
to address any Sail displacement from the proposed excavation.

Source: Praject Description

Construction on loose fill or other unstable fand that might expose
peonle ar property 10 geologic hazards, such as earthquakes,

liquefaction or ground failure, or similar seismic hazards? x
Yes No Mayhe
Comment: According to the U.S.D.A. Soii Conservation Service Soils Classification, the soils on the

site are characterized as Urban Land - Danville complex which have some develapment lirnitations which
will be addressed in the required geotechnical studies and project engineering prepared for the proposed
project. The subject site is not tocated on land identified as fill material which would be subject 1o
liguefaction hazards, and the site is located appreximately 2-3 miles fram the Alquist-Priolo Geologic
Hazards Zone Act Special Studies Zone boundaries. In conformance with current codes and regulations,
the applicant will be required to submit detailed engineering drawings and rnaterial to the Building Services
division prior to grading or constzuction on the site to ensure that all buildings are designed and built in
conformance ‘with the seismic requirements of the City of Oakland Building Code.

Source: Oakland General Plan: Open Space, Conservation & Recreation Element, 1997
Community and Economic Develapment Agency, Building Divisian
Environmentai Hazards Element, Oakland General Plan, 1974

Construction within one-quarter mile of an earthquake fault? x
Yes No Maybe
Comment: The project is located approximately 2-3 miles southwest of the Hayward fault and is

outside of the Alquist-Priolo Geologic Hazards Special Studies Zone. Therefore, the project will not be
required to meet the development standards and criteria within the Special Studies Zone.

Source: Alquist-Priolo Special Studies Zone Map

Substantial depletion of a nonrenewable natural resource or inhibition
of its extraction? x

- Form ER-6-IS.MTY (Rev, 7/94)
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Initial Study, ER98-19
Project Name: Qakiand Garden Hotel

Yes Na Mayhe

Comment: The City of Oakland is generally a built out, urban community. The nature of the proposed
development is in-fill. This project is the redevelopment of an existing urban land use on an existing surface
parking lot site. The proposal will not include nor encourage any on-site quarrying, mining, dredging or
extraction of a nen-renewable natural resource. Therefore, this propasal will not significantly deplete a
nonrenewable resource or inhibit its extraction.

Source: Project Description

Air and Water. Will the project result in: -

Substantial air emissions, deterioration of ambient air quality or the
creation of objectionable odors? x
Yes No Mayhe

See response ta question 9 below.

Alteration of air movement, moisture, temperature, ar any change in
climate, either locally or regicnally? x
Yes No Mavybe

Comment on question 8-9: An Ajr Quality Analysis Technical Report and Update was prepared for the
project which analyzed the potential air quality impacts from construction and operation of the proposed
project, and is incorporated into this Initial Study by reference. The Repart indicates that the proposed
project will not result in the creation of significant tang term or cumulative air quality impacts, on euher a
local or regional level, fram construction or aperatian of the proposed project.

Heowever, the proposed project will result in the creation of temparary project construction air quality
impacts for which the following mitigation is propased:

* The project proponerit shall implement a construction dust abaternent program te reduce the
contribution of project canstruction to lacal respirabie particulate matter concentrations. Elements of
this program shall include the following:

1. Watering of all active construction areas at least twice daily.

2. Cover all trucks hauling soil, sand, and other logse materials, or require all trucks to maintain at
feast two feet of freeboard.

3. Pave, apply water three times daily, or apply non-toxic soil stabilizers on all unpaved access raads,
parking areas, and construction staging areas.

4, Sweep daily with water sweepers all paved access roads, parking areas, and staging aceas at
construction sites.

5. Sweep streets daily with water swaepers if visible soil material is carried onto adjacent public
streets.

With impasition of the aforementioned mitigation measure, the project will result in less than significant
temparary construction air quality impacts. In addition, as the proposed mid-rise development project is
constructed of only five stories in height, the project will not result in any significant alteration in air
movernent, the creation of wind tunrels, temperature alterations or changes in climate. Furthermere, as the
praposed project will comprise the majority of an existing City block, and will be bounded on two sides by
existing streets containing 3-4 lanes of travel in addition to on-street parking, and on the other sides by
existing structures or surface parking. these surrounding buildings and roadways serve to further reduce the

- Form ER-G-IS.MTY (Rev. 7/94)



Initial Study, ER98-15
Project Name: Qakland Garden Hotet

10,

11.

12.

potential for the proposed project to cast shade or shadaw an any adjacent public plazas or parks or effect
local temperature on surrounding sites.

Source: Qakland Garden Hotel Air Quality Analysis Report and Update, September 21, 1998 and
May 25, 1999, Environmental Science Associates
Praject Description .
Field Survey

Discharge inta surface waters resulting in substantial degradation of

surface water quality, including but not limited te turbidity, absorption -
rates, drainage patterns, or the rate or amgunt of surface runaff? x

Yes No Maybe
Comment: The site is currently covered predominately by impervious surfaces in the form of an existing

surface parking lot. The devetopment of the proposed project will not significantly increase the area of
impervious surface on this site, but will cantribute some on-site project landscaping which will serve 1o
absorb saome surface runoff beyond that currently absarbed by the parking lot. Little or ne increase in
surface flow is expected as a result of the project. Furthermore the proposed project site is not iocared
near any known creek, inlet, lake or waterway.

Howaever,-ta minimize any construction related impacts on surface water quality, the applicant will be
required to comply with existing applicable City standards and regulations, which typically include:

» The applicant will be required to grade unpaved areas to control surface drainage and redirect surface
water away from areas of activity during demofition and construction; and

« The applicant will be required to comply with applicable provisions of the Clean Water Act with regard
to preparing and submitting a storm water discharge plan to the State Regional Water Quality Control
Board for approval.

Source: Field Survey
Cakiand General Plan: Qpen Space, Conservation & Resource Element, 1897
Project Description and Plans

Alterations to the course of flood waters, ar the exposute of peapie

or property to water related hazards such as flooding or tidal waves X
Yes Na Maybe
Comment: The praject site is located in Zone C, as shown on the Federal Emergency Management

Agency Flood Insurance Rate Map. This zone is defined as a minimal potential risk for flooding. Therefore,
the project will nat expose people or property in the project vicinity to water related hazards.

Source: Flood Insurance Rate Map (FIRM} Floodplain Maps, Federat Emergency Management
Administration {FEMAY}, September 30, 1982
Project Description

Change in groundwater quantity, through direct addition ot
withdrawal, or interception of an aquifer by cuts or excavation? x
Yes No Maybe
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Biotic.

13.

14.

15.

16.

Noise.

17.

18.

Comment; Although the project proposes some grading and excavation for construction of the
propased building, no significant amaunt of development is proposed below grade and the project is thus
not anticipated to interfere with groundwater quantity or intercept an aquifer. Furthermore, the local
groundwater is not considered potable and is not utilized in the public drinking water supply. The applicant
will be required to comply with all applicable City standards and regulatians pertaining to project-related
grading and excavation pHor to issuance of grading and building permits. Thus, the project will result in
less than significant impacts to groundwater quantity.

Source: Field Survey .
City of Qakland, CEDA, Building Division
Project Description and Plans

Will the projact result in:

Reduction in quantity or diversity of plant and animal species

in the project vicinity, interfere with migratory o¢ other natural

movement patterns, degrade existing habitats ar require extensive

vegetation removal? x —
Yes No Maybe

Comment: See response to Question i6 below.

Reduce the numbers of any untque, rare or endangered species of
plants or animals? X
Yes Na M.aybe

Comment: See response 1o Question 16 below,

Introduction of new species of plants or animals into an area, ar
resuit in a barrier to the replenishment of existing plant,

species, or the migration or movement of animals? X

Yes No N aybe
Comment; See response to (luestion 15 below,
Deterioration to existing aquatic or wildlife habitat? x

Yes No M aybe
Comment: The project is prapased within a bullt gut, urbanized area, currently covered by an exis ing

surface parking lot, where former biotic habitat and natural vegetation has been replaced with wildlife hat
has adapted te the urban setting. The subject site is not located in an area identified as a native plant ar
animal community, nor is it in an area where any rare, threatened or endangered plants or animal specias
have been identified. Thus, as no aquatic or wildlife habitat is known to exist on the site the project will
not resuylt in significant impacts 1o biotic resources. .

Source: Field Survey
Qakfand General Pfan: Open Space, Conservation, & Recreation Element, 1937

Will the project result in:

Increase in existing ambient noise levels near sensitive naise

receptors? X
Yes No May be

Comment; See response 10 question 18 below.

Exposure of people 1o severe naise levels? x_
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Yes No Maybe

Comment on questions 17-18: A Noise Analysis Report and Update was prepared for the project ta
evaluate the patential praject noise impacts as they relats to construction and operation af the proposed
project and is incorporated herein by reference. The proposed project is located in a built-out urban area, in
close proximity ta the -880 and 1-980 Freeways, the major circulation arterial of Broadway, and numeroys
railroad tracks approximately four blocks to the west, ail of which are noise-generating land uses. As
indicated in the Naise Analysis Report, the development of 3 hote! at this site will not result in the creation
of significant praject related ar cumulative operational naisz impacts. However, significant temporary naise
impacts could result from the construction of the hotel structure, for which the following mitigation
measures are identified: -

* To reduce the construction noise effects, the City shall require construction contractors to limit noisy
construction activities to tha least noise-sensitive times of day and week (e.g.. 7:00 a.m. to 7:00 p.m.,
Manday through Friday}.

e To avoid violation of the City Ordinance regarding temporary construction, complete ground clearing
activities in less than 10 days.

With the imposition of the aforementioned mitigation measures, the temporary construction noise impacts
from the praposed project will be reduced 1o a less than significant level. Thus, the proposed project will
not result in the creation of significant noise impacts.

Saurce: QCakland Garden Hotel Neise Analysis Report, September 21, 1998 and Update May 25,
1899, Environmental Science Associates.
Noise Element of the Qakland Comprehensive Plan
Field Survey ' .
Project Description and Plans

Light and Glare. Will the project resuit in:

18.

20.

Produce new light or glare in areas sensitive to light and glare
{i.e., residents near industrial and commercial uses, freeways, and

parks)? X
Yes No Mayhbe
Comment: The proposed project is anticipated to include the provision of some fixed exterior lighting,

particularly at building entrance points, in addition to that provided by city street lights adjacent to the
project site. However, the proposed project will be located within a huilt-out urban area, within downtown
QOakland, where numerous land uses exist which produce hight and glare during evening hours. Consistent
with existing procedures, standards and regulations, plans for exterior lighting will be subject to review by
the Planning and Building Divisions far conformance with appropriate lighting standards for the area prior to
the issuance of building permits. The proposed hotel is not anticipated to generate substantial light and
glare an surrounding land uses and the propased project is thus not expected to produce significant
impacts.

Saurce: Field Survey
Project Description and Plans
City of Cakland, CEDA, Planning and Building Divisions

Produce shade and shadow, or otherwise diminish sunlight or solar
access? X
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Yes No Maybe

Camment: The proposed project will entail the construction of 2 five story hotel of approximately 65
feet of height within downtown Oakiand, an area dominated by a mixture of mid-rise and high rise office,
commercial and residential buildings. Immediately adjacent to the project site the surrounding existing
structures tend to be of a mid to high rise scale, generally ranging from approximately four to ten stories in
height. Immediately across Broadway from the site is the Old Oakland neighborhood, which is generally
characterized by rehabilitated historic Victorian structures which range from two to four stories in height.
The proposed project has been designed to respect the scale of development adjacent to the site and is of a
similar or reduced scale to immediately surrgunding building masses. Furthermore, the project site is
surrounded on two sides by existing streets containing a minimum of 2~4 travel lanes in width in addition to
on-street parking which will diminish the potential shadow impacts on adjacent structures, and is also
immediately adjacent to the six story TransPacific Center to the north and a surface parking lot ta the east.
Thus, the proposed five-story building will not result in significant diminished sunlight or solar access
impacts on adjacent properties.

Source: Praject Description and Plans
Feld Survey

Land Use and Socioeconamic Factars. Will the project result in:

21,

Conflict with approved plans for the area or the Qakland
Comprehensive Plan ar alter the present or planned land use of an

area? . X
Yes Nao Maybe
Comment: The proposed project is consistent with the Oakfand General Plan and with the range of

present or planned !and uses delineated for the area. The present land use designation for the site in the
Qakland General Plan is Central Business District, which is intended to “encourage, support and enhance
the downtown area as a high density mixed use urban center of regional importance which includes a mix
of large-scale offices, commercial, urban residential, institutional, apen space, cultural, educational, arts,
entertainment, service, community facilities, and visitor uses”. One of the objectives identified in the
Qakland General Pian for the Downtown Showcase district is to "eliminate blight caused by underutilized
properties.” In addition, Policy 6.1 of the Downtown district states, “construction gn vacant tand or to
replace surface parking lots should be encouraged throughout the downtown, where possible”, and Policy
1.6 within the Neighborhoods section of the General Plan states, “hotels and motels should be encouraged
to lacate downtown, along the watedfront, near the airport, or along the 1-880 corridor. . .". Thus, the
praposed project is consistent with the General Flan designation for the site and with policy direction
provided within the text of the Land Use Element.

The present zoning for the site is C-51/5-8 (Central Business Service Commercial Zane with an Urban Street
Combining Zone Overlay). The C-51 zone is intended to “create, preserve, and enhance areas for medium-
intensity develocpment of affices and business service activities, and is typically appropriate to the service
commercial areas immediately adjoining the core of the central district”. The 5-8 zone is intended to
“create, preserve, and enhance compact, attractive, and clearly defined street and plaza spaces and to
assure graund-level continuity of retail and consumer service uses along key shopping frontages, and is
typically appropriate to major pedestrian shopping streets in the central district”. Transient Habitation
Commercial activities as well as General Retail Sales Commercial activities are permitted within the C-51
zone and are conditionally permitted within the first twenty feet of the ground floor in the 5-8 zone. The
proposed project has heen designed to create continuous engaging pedestrian activity along the ground
fioor adjacent to Broadway within the S-8 zone, and will be built to the property line adjacent to bath
Broadway and 9™ Street to create 2 continuous building presence along these important street frontages.
Thus, the proposed project is consistent with existing Tand use policy and the applicable zoning regulations
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for the project site and for the downtown area.

Source: Oakland General Plan Land Use and Transportation Element, 1998
Oakland Zoning Regulations
Field Survey
Project Description and Plans

22, Require relccation of residents and/or businesses, or affect existing
housing or create a demand for additional housing? ) X
Yes No Maybe
Comment; The site is currently covered by an existing surface parking lot and ‘does not contain any
residential units. In addition, due to the reiatively small size of the project and the relatively few number of
new empicyees this use is expected to generate within the region when compared with the total
employment mrarket within the downtown, the project is nat anticipated to create 2 demand for additional
housing, affect existing housing or require relocation of residents or businesses from the site.
Source: Field Survey
Project Description and Plans
23. Cause a substantial alteration in neighborhood land use, density or
character? X
Yes No Maybe
Comment: The propased project will result in the development of an approximately 160 room hotel
with ground floor commercial activities within the downtown area. The downtown currently contains a mix
of higher density residential developments, office towers and various small to mid-rise commercial
developments. The proposed project is an exampie of the type of development currently being encouraged
for the downtown area to create 24 hour activity and provide visitor services, as referred to in the General
Plan. The propased project will be five stories in height, consistent with or reduced in scale and bulk frem
that of surrounding properties. Thus, the praject will nat be out of character with the surrounding area,
since the project massing and building height is similar or less than that of immediately surrounding
developments. Furthermore, the nature of the proposed use is consistent and complementary to
surrounding land uses within the downtewn area and the praposed project will contribute to the mix of land
use activities being encouraged in the area and further the purpases of the General Plan.
Source: Project Description and Project Plans
Field Survey
Oakland Generai Plan Land Use and Transportation Element, 1998
Human Health and Risk of Upset. Will the project invaive:
24. The risk of an explosion or the release of hazardous substances, including

ail, pesticides, chemicals or radiation, in the event of an accident that

could create or expose people to potential health hazards? . X
Yes No Maybe
Comment: The proposed project will not result in exposure of people to significant health hazards.

Varigus soil and groundwater investigation and remediation reports have been prepared for the site in recent
manths, and.relevant information is incorporated into this report by reference. The reports identify the need
for some ongoing investigation and possible remediation or monitaring of soi! and groundwater
caontaminants on site. The applicant will be required to comply with all applicable regulations of the
Alameda County Environmental Health Division and the Regional Water Quality Controt Board as they
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Project Name: Jakiand Garden Hotel

25.

pertain to these remediation and manitaring activities. Thus, as the propased project consists of the
construction of a hotel use and will not involve the handling or storage of substantial quantities of
hazardous substances, and additional investigation and remediation activities will be required in compliance
with all applicable State or regional agencies prior to redevelopment on the site, no significant risk of
hazardous substance exposure is anticipated from the propased project.

Source: Project Description
January 27, 1998 Memorandum from Public Works Agency to Community and Economic

Development Agency regarding 9™ Street and Broadway Soil and Groundwater Investigation
and Remediation

Possible interference with an emergency response plan of emergency -
evacuatioa plan? X

Yes No Maybe
Comment: Upon review of the City's Multi-Hazard Functional Plan ("City Emergency Plan™) in

comparison to the proposal, it can be determined that the proposal will not significantly interfere with the
emergency routes tentatively identified by the plan. |n additicn. the proposal is within the scale of
development anticipated in the Qakland General Plan.

Source: Multi-Hazard Functional Plan (City Emergency Plan} for the City of Oakiand, 1993.

Transporntation/Circulation: Will the project result in:

26.

27.

28.

Substantially incréase vehicular movement resulting in traffic hazards

to motor vehicles, bicyclists, ar pedestrians; or create a demand fer

new parking facilities? x
Yes No Maybe

Comment: See response to Question 28 below.

Alterations to present patterns of circulation or movement of people
and/or goads, or alterations to waterborne, rail or air traffic? x
Yes No Maybe

Comment: See response ta Question 28 below.

Have a substantial impact on existing transportation systems or
circulation patterns? x
Yes No Mayhe

Comment on questions 26-28: A Transpontation Technical Report and Update was prepared for the
proposed project 10 analyze any potential traffic, parking and circulatian impacts fram the proposed project
and is incorporated herein by reference. The results of this analysis indicate that the proposed project will
not result in any significant project or cumulative impacts pertaining to operation ar construction of the
proposed project as it relates to intersection impacts. cumulative roadway impacts, transit impacts or traffic
safety/hazard impacts. However, the Report indicates that the proposed project may result in the creation
of significant impacts with respect to parking impacts and freight loading impacts, for which the foliowing
mitigations are suggested:

« - In accardance with Section 17.116.170 of the Qakland Planning Code, the project applicant shall locate
the 120 code-required off-street parking spaces, in combination, on the project site and an anather fot
lacated within 300 feet of the project site. As stipulated in Section 17.116. 180 of the Planning Code,
the owner or owners of both lots shall prepare and execute to the satisfaction of the City Antorney, and

- Form ER-6-1S.MTY {Rev. 7/34)

11



Documents provided by DataTree LLC via it's proprietary imaging and delivery system. Copyright 2003, All rights resenved.

Initial Study, ER98-19
Project Name: Qakland Garden Hotel

file with the Alameda County Recorder, an agreement guaranteeing that such facilities will be
maintained and reserved for use by the project hotei, for as lang as the hotel operates.

= The project sponsor shall schedule deliveries by large trucks to occur at off-peak hours to avoid
cantiicts with hotel guest parking activities, and shali ensure that there will be sufficient rcom for
service vehicles to maneuver into the on-site loading space.

Based upon compliance with the above stated mitigation measures, the proposed project will not result in
the creation of significant impacts with respect to traffic, parking or circulation.

Source: Oakland Garden Hotel Transportation Report and Update, September 21, 1998 and May
25, 1999, Environmental Science Associates
City of Oakland, PWA, Traffic Engineering Divisicn -
Project Description and Plans
Freld Survey

Public Services and Utiiitfes: Will the project have an effect upon, or result in a need for new ar altered public

services in any of the following areas:

29.

30.

Impose a burdent on public services or facilities including fire, solid
waste disposal, police, schoals or parks? X
Yas No Mavybe

Commenrt: As described in the Oakland Community Services Analysis repart prepared for the Oakland
General Plan Land Use Element update in 1995, the proposed project is consistent with the service plans of
€xisting public utilities serving the downtown area, and is not anticipated to impase an undue burden on
public services or facilities. Furthermore, the proposed project is relatively small in scale and the applicant
will be required to pay any applicable schoot impact fees assessed and collected prior 1o the issuance of _
building permits for the proposed project 1o heip offset the capltal facility impacts, in addition to any
required utility hook-up or service fees to affected utilities prior to operation of said utilities.

Saurce: Qakland Community Services Analysis, CEDA, October 1995
impose a burden an existing utilities including roads, electricity, gas,
water and sewers? X
Yes Ne Mavybe
Comment: As described in the Oakland Community Services Analysis report prepared for the C akland

General Plan Land Use Element update in 1995, the proposed project is consistent with the service plaas of
existing public utilities serving the downtown area, and is not anticipated to impose an undue burden on
public services or facilities.

Saurce: Cakland Community Services Analysis, CEDA, Cctober 1995

Cultural Resgurces. Will the project:

3.

32.

Destroy, deface or alter a structure, object. natural feature or site of

prehistoric historic, architectural, archeological or aesthetic

significance? X
Yes No Maybe

Comment: See recponse to Question 32 below.

Result in adverse physical or aesthetic effects to a prehistoric or
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historic building. structure, or object? X
Yes No Maybe

Comment on questions 31-32: The proposed project entails the construction of a new hotel stucture on an
existing site which is curcently cavered by a surface parking lot. The proposed site does not contain any
structures and is not located within an Area of Primary Importance (AP} accerding to information from the
Oakland Cultural Heritage Survey {OCHS). Thus, the proposed project will not sesult in the demalition or
significant aiteration of any propertes listed on the Local Register of Historic Resources as defined by the
Histaric Preservation Element of the Qakland General Plan.

Howevar, the proposed project is located across Broadway frorh the Old Oakland development and the .
accompanying S-7 zone. Thus, the proposed praject has been designed in a managr which respects the
scafe and bulk of surraunding structures, including those within the Old Oakiand development, which
generally range in height from two to four stories, with building masses constructed immediately adjacent
to the sidewalk. As the project plans indicate, the proposed project will not exceed 5 stories and has been
designed ta incorporate a strong presence ar the pedestrian tevel, with building masses placed immediately
adjacent to the sidewalk, and with 2 metal mansard roof and decorative metal window balconies which are
intended to respect the thrze part vertical compasition and detailed characteristics of many of the existing
histeric buildings in the vicinity.

In addition, although there are no known archeclogical features on the site, the proposed mitigation
measures are suggested:

e Although there are no other known prehistaric or historic resources on the site, it is possible cultural
resources may be discovered during development or excavation for the project. A qualified
archaealogist will be consulted to determine the necessity far monitaring any excavation ints natural soil
on the site or 1o evaluate any cuitural materials that are exposed during construction.  [f cuitural
materials are found on the site. the City will require the applicant to stop grading, excavation, and all
construction activity within 10 feet of the find and all recommendations by the archealogist will need to
be implemented. Cultural materials include but are not limited to: aboriginal human remains: chipped
and ground stone toals and their manufacturing waste; shell and bone artifacts; cancentrations of fire-
cracked rock; ash and charcoal; bone; and historic features such as privies or building foundations.

Based upon compliance with this mitigation measure, the project witl result in Jess than s:gnlﬁcant impacts
to archaeolagical, historic ar cultural resources.

Source: Oakland Cultural Heritage Survey information
Field Survey
Histarical Preservation Element of the Oakland General Plan, 1994
Project Description and Project Plans

Aesthetics. Will the project result in:

3a.

Invaolve an increase of 100 feet or mare in the height of any

structure over any previously existing adjacent structure? x
' Yes No Maybe
Comment: The proposed project will result in the construction of a five story structure of approximately

65 feet in height. The project will be consistent with or reduced in scale and bulk fram thar of immediately
adjacent structures in the vicinity, which include a troad mix of buildings ranging from low-rise to high-rise.
Thus, the proposed project will not invelve an increase of 100 feet or more in height over any previcusly
existing adjacent structures.
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34.

Source: Field Survey
Praoject Description and Plans
The gbstruction of any scenic vista or view open 1o the public? X
Yes Na Maybe

Comment: The propased project will be constructed on a flat, infill site within a built out urbaa area of
downtown Oakland, an area charactefized by numerous existing mid and high rise structures, and will not
result in the obstruction of any scenic vista or view open to the pubiic. The praposed building will be
canstructed of five stories and will be approximately 65 feet in height, consistent with or reduced in scale,
height and bulk fram that of immediately surrounding structures. Thus, the proposed ptoject will not result
in significant aesthetic impacts or obstruct any sceaic vista ar view opea 1o the public.

Source: Field Survey
Project Description and Plans

Energy. Would the project:

35.

X,

Use or encourage use of substantial quantities of fuel or energy? x
Yes No Maybe

Camment; The proposed project will be required to comply with the Title 24: Energy Conservation
requirements of the Uniform Building Code priar to the issuance of building permits, in conformance with
standard City practices. The scale of the proposed project is within the capacity of fuel and energy
resources, both avaiable now and planned for by Pacific Gas and Electric Company (PG & EI.

Source: City of Qakland, CEDA, Building Services Division
Cakland Community Services Analysis, CEDA, October 1995

MANDATORY FINDINGS OF SIGNIFICANCE (An EIR is required if the answer to any of the fallowing

questions is “yes" or “maybe”.)

a Does the project have the potential to degrade the quality of the
environment, substantially reduce the habitat of an aquatic or wildlife species,
cause a aquatic ar wildlife populaticn to drop below self-sustaining levels,
threaten te eliminate a plant or animal community, reduce the number or
restrict the range of a rare or endangered plant or animal species, or
eliminate important examples of the major periods of California histary or
prehistory? x
Yes Ne Mayhbe

b. Does the project have the patential to achieve short-term, to the
disadvantage of leng-term, environmental goals? (A short-term
impact on the environment is one that occurs in a relatively brief,
definitive period of time, while long-term impacts will endure well into the
future. x
"Yes Na Maybe

C. Does the project have impacts that are individually Imited, but

cumulatively considerable? (A project may impact on two or more
separate rescurces where the impact on each resource is relatively
small, but where the effect of the total of those impacts on the
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anvirgnment is significant}. x
’ Yes Na Mayhe

d. Does the project have environmental effects that would cause substantial
adverse effects on human beings, either directly or indirectty? X
Yes No Mayhe

X, DETERMINATION
On the basis of this initial environmental evaluation:

[ ! find that the proposed project will not have a significant effect on the environment, and a Negative
Declaration will be prepared. -

{x] | find that although the proposed project could have a significant effect an the environment, there will not
be a significant effect in this case because the attached mitigation measures have been incorporated into the
project. Therefore, a Mitigated Negative Declaration will be prepared.

[ ] | find that the proposed preject may have a significant effect on the environment, and an Environmental
Impact Report is required to assess the effects on the environment,

Name Pamela Kershaw Date 5/2/99
Title Pianner IV
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MITIGATION MEASURES AND MONITORING PROGRAM
CASE FILE NO. [ER 98-19]
OAKLAND GARDEN HOTEL PROJECT

1. AIR QUALITY:

Witigation Measure: The project proponent shall implement a construction dust abatement
pragram to reduce the contributicn of project construction to local respirable particulate matter
concentrations. Elements of this program shall include the folfowing:

1. Watering of all active construction areas at least twice daily.

2. Cover all trucks hauling soil, sand, and other loose materials, or require all trucks to maintain
at least two feet of freeboard.

3. Pave, epply water three times daily, or apply non-toxic soil stabilizers on all unpaved access
foads, parking areas, and construction staging areas.

4. Sweep daily with water sweepers ali paved access roads, parking areas, and staging areas
&t construction sites.

5. Sweep streets daily with water sweepers if visible soil material is carried onto adjacent
public streets.

Monitoring Responsibility: City of Oakland, Community and Economic Development Agency

{CEDA), Building Services Division

Monitoring Timeframe: Implementation will occur throughout the duration of alf grading and

construction activities an the site.

C. NCISE:

Mitigation Measure: To reduce the construction noise effects, the City shall require construction
contractors to limit noisy construction activities to the least noise-sensitive times of day and
week {e.g., 7:00 a.m. to 7:00 p.m., Monday through Friday}. In addition, to avoid violation of
the City Ordinance regarding temporary construction, complete ground clearing activities in less
than 10 days.

Monitoring Responsibility: City of Qakland, CEDA, Building Services Division
Monitoring Timeframe: Implementation will cccur throughout the duration of construction and
grading activities on the site.

D. TRAFFIC, TRANSPORTATION, CIRCULATION AND PARKING

Mitigation Measure: In accordance with Section 17.116.170 of the Oakland Planning Code, the
project applicant shall locate the 120 code-required off-street parking spaces, in combination, on
the project site and on another lot located within 300 feet of the project site. As stipulated in
Section 17.116.180 of the Planning Code, the owner or owners of both lots shall prepare and
execute to the satisfaction of the City Attorney, and file with the Alameda County Recorder, an
agreement guaranteeing that such facilities will be maintained and reserved for use by the
project hatel, for as long as the hotel operates.

Monitoring Responsibility: City of Oakland, CEDA, Planning Division and City of Oakland, City
Attorney’s QOffice

Monitoring Timeframe: Implementation will accur prior to the issuance of a Certificate of
Occupancy for the hotel project.

ATTACHMENT D
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Mitigation Measure: The project sponsor shall schedule deliveries by large trucks to occur at off-
peak hours 10 avoid conflicts with hotel guest parking activities, and shall ensure that there will
be sufficient room for service vehicles to maneuver into the on-site loading space.

Maonitoring Responsibility: City of Qakland, CEDA. Building Services Division
Maonitoring Timeframe: Implementation will occur throughout the duration of the operation of the
hotel facility on the site.

E. CULTURAL RESOURCES:

Mitigation Measure: Althaugh there are no other known prehistoric or historic resources on the
site, it is possible culturat resgurces may be discovered during development or excavation for
the project. A qualified archaeologist will be consulted to determine the necessity Yor
moenitaring any excavation into natural soil on the site or to evaluate any cultural materials that
are exposed during construction. if cultural materials are found on the site, the City will require
the applicant to stop grading, excavation, and all construction activity within 10 feet of the find
and all recommendations by the archeolagist will need to be implemented. Cultural materials
include but are not limited to: aboriginal burman remains; chipped and ground stone tools and
their manufacturing waste; shell and bone artifacts; concentrations of fire-cracked rock; ash and
charcoal; bone; and histaric features such as privies or building foundations.

Monitoring Responsibility: City of Ozkiand, CEDA, Building Services Division
Monitoring Timeframe: implementation will occur throughout the duration of construction and
grading activities on the site.
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Applicant: Oakiand Garden Hotel

Address: 9th Street and Broadway

Zone: C-51/158
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Exhibit F
PARKING LICENSE TERMS

The provisions of this Exhibit F are incorporated into that certain Disposition and
Development Agreement between The Redevelopment Agency of the City of Oakland and

Oakland Garden Hotel, LLC and all capitalized terms used herein shall have the meanings set
forth therein.

- Initial Term. Commencing upon Agency’s issuance of a Certificate of Completion and

expiring on the date that is thirty-seven (37) years and six (6) months thereafter, unless sooner
terminated as provided herein.

. Option to Extend Term. Provided Developer is not in default under the Agreement,
Developer shall have the option to extend the term of the license for a period not to exceed
twenty-cight (28) years and six (6} months by giving written notice of such exercise (including
specification of the length of the extension) to Agency at least one (1) year prior to expiration of
the initial term.

. Use. Developer shall have the right during the term of the license to use up to Ninety-
four (94) parking spaces in the Parcel 2 parking lot or any other structure erected thereon, in
connection with the operation of the Hotel, which spaces may or may not be contiguous, 24-
hours per day. Developer and the Agency and/or the Garage Operator shall undertake good faith
negetiations for the provision of (a) valet services, (b) participation in a validation program, (c)
contiguous parking spaces, and /or (d) such other services as may be desired. Developer and/or
its guests and invitees shall use such spaces in accordance with the rules and regulations adopted
on a non-discriminatory basis, from time to time by the Agency and/or Garage Operator and
shall pay for such use at the market rates established by the Agency and/or Garage Operator from
time to time.

. Insurance. Developer's license shall be subject to the requirements of Section 15.12 of
the Agreement.

. Termination. The license shall be binding upon Agency and any of Agency's
successors-in-interest in and to the Parcel 2. The rights of Developer under the license shall run
with the land with respect to Parcel 2 and may not be transferred or assigned by Developer
separate or apart from such ownership. In the event that the Hotel is no longer used as the Hotel,
the License shall terminate and be of no further force or effect.

. No Real Property Interest. The license shall not create in Developer any lease,
ownership or other rea] property interest in Parcel 2 and/or the Garage if constructed other than
expressly provided therein.

DDA#4 Tuly 6, 1998
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Exhibit G
FORM OF GRANT DEED

RECORDING REQUESTED BY
AND WHEN RECORDED RETURN TO:

Oakland Garden Hotel, LLC

c¢/o James Murad, Esq.

Cooper, White & Cooper LLP
201 California Street, 17th Floor
San Francisco, CA 94111

GRANT DEED
(Property)

The undersigned grantor declares:

Documentary Transfer Tax is: $§ ; City Tax:

()  Computed on full value of property conveyed, or

()  Computed on full value less value of liens and
encumbrances remaining at time of sale

()}  Unincorporated arca; ( ) City of Oakland

()}  Realty Not Sold

FOR VALUABLE CONSIDERATION, RECEIPT OF WHICH IS HEREBY
ACKNOWLEDGED,

The Redevelopment Agency of the City of Oakland, a public body, corporate and
politic ("Grantor™)

hereby GRANTS to
Oakiand Garden Hotel, LLC, a Nevada Jimited liability company ("Grantee™)

all of its right, title and intercst in and to that property in the City of Oakland, County of
Alameda, State of California, described as:

See Exhibit A attached herete and incorporated herein by reference

DDA July 6, 1999
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This deed is given pursuant and subject to the provisions of that certain Disposition and
Development Agreement executed by Grantor and Grantee, dated , 1999 and
recorded on , 1999 as Series No. . , Alameda County Records.

Grantee herein covenants by and for himself or herself, his or her heirs, executors,
administrators, and assigns, and all persons claiming under or through them, that there shall be
ne discrimination against or segregation of, any person or group of persons on account of race,
color, creed, religion, sex, marital status, national origin or ancestry in the sale, Iease, sublease,
transfer, use, occupancy, tenure, or enjoyment of the premises herein conveyed, nor shall Grantee
or any person claiming under or through him cr her, establish or permit any such practice or
practices of discrimination or segregation with reference to the selection, location, number, use or
occupancy of Developers, lessees, subdevelopers, sublessees, or vendees in the premises hctcm

conveyed. The foregoing covenants shall run with the land.

APN:
Dated: , 1959 REDEVELOPMENT AGENCY OF THE CITY OF
OAKLAND, a public body, corporate and politic
By:
Agency Administrator
|
|
State of California ) |
) ss.
County of Alameda )
On , 1999, before me, , & Notary Public in and for
the State of Califomnia, personally appeared , personally kmown to me

(or proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed
to the within instrument and acknowledged to me that he/she executed the same in his/her authorized

DDAR4 Tuly 6, 1999
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capacity, and that by his/her signature on the instrument, the person, or the entity upon behalf of
which the person acted, executed the instryment.

WITNESS my hand and Official Seal. (SEAL)

Signature

DDA#4 July 6, 1999
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Exhibit H
FORM OF REVERSIONARY GRANT DEED

RECORDING REQUESTED BY:
The Redevelopment Agency of the
City of Qakland

WHEN RECORDED RETURN TO:

The Redevelopment Agency of the City of Oakland
/o Oakland City Attorney's Office .
One City Hall Plaza, 6th Floor

Qakland, California 94612

Atm:  Vincent L. Jones, Esq.

REVERSIONARY GRANT DEED
(Property)
The undersigned grantor declares:
Docnmentary Transfer Tax is: § ; City Tax:

{)  Computed on full value of property conveyed, or

()  Computed on full value less value of liens and
encumbrances remaining at time of sale

()  Unincorporated area; ( ) City of Oakland

()  Realty Not Sold

FOR VALUABLE CONSIDERATION, RECEIPT OF WHICH IS HEREBY ACKNOWLEDGED,
Oakland Garden Hotel, LLC, 2 Nevada limited liability company (*Grantor")

hereby GRANTS to

The Redevelopment Agency of the City of Oakland, a public body, corporate
politic {"Grantee")

of its right, title and interest in and to that property in the City of Oakland, County of Alameda, State
of California, described as:

See Exhibit A attached hereto and incorporated herein by reference

DDA#4 July 6, 1999
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This deed is given pursuant and subject to applicable provisions of that certain Disposition
and Development Agreement executed by Grantor and Grantee, dated , 1999 and
recorded on , 1999 as Series No. , Alameda County Records.

This Reversionary Grant Deed and the conveyance herein is made to Grantee, subject only
to the Lien of current real property taxes and assessments, a lien not yet delinquent, and to those
exceptions to title described in the Preliminary Title Repon dated prepared by First
American Title Company, Order No. R covenng the herein described property excepting
any liens or encumbrances shown therein.

APN:
Dated: , OAKLAND GARDEN HOTEL, LLC,
a Nevada limited liability company
By:
Its: Member
By:
Tts:

DDARS Tuly 6, 1959
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State of California )

) ss.
County of Alameda )
On , 1999, before me, , a Notary Public in and for
the State of California, personally appeared » personally kmown to

me (or proved to me on the basis of satisfactory evidence) to be the person whose name is subscribed
to the within instrument and acknowledged to me that he/she execated the same in hisher authorized

capacity, and that by his/her signature on the instrument, the person, or the entity upon bebalf of
which the person acted, executed the instrument.

WITNESS my hand and Official Seal. {SEAL)

Signature

I
i DDA#4 July 6, 1999
|
|
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Exhibit ¥
CERTIFICATE OF COMPLETION
THIS CERTIFICATE OF COMPLETION is issued this day of

the Redevelopment Agency of the City of Gakland, a public body, corporate and politic,
("Agency") to Oakland Garden Hotel, LLC, a Nevada limited liability company ("Developer").

by

RECITALS

A.  Agency and Developer entered into that certain Disposition and Development
Agreement dated July ___, 1999, and recorded » 1999, as Series No.
, Alameda County Records, (the "DDA") for construction of a hotel (the "Hotel"), as
more particularly described in the DDA, situated upon certain real property in the City of
Oakland, County of Alameda as more particularly described in Exhibit A attached hereto.

B. Developer bas completed construction of the Hotel.

NOW, THEREFORE, Agency hereby certifies that Developer has completed
construction, of the Hote] as required by the DDA .

This Certificate is issued only to establish Developer's completion of construction of the
Hotel substantially in accordance with the approved plans and specifications described above.
Nothing herein shall relieve Developer of any responsibility, liability, or obligation to perform
any acts or fulfill any conditions necessary for the issuance of a final certificate of occupancy for
the Hotel by the Building Department of the City of Oakland or to fulfill its other obligations
under the DDA,

THE REDEVELOPMENT AGENCY OF THE CITY OF QAKLAND

By:

Agency Administrator

DDA#4 July 6, 1999
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Exhibit J
WINDOW FACADE PROGRAM

Place art displays featuring the works of Oakland artists in the exterior windows of
vacant retai] space within the Hotel in order to create a feeling of life and occupancy in vacant
space and heighten the awareness of business people, tourists, and residents regarding the rich
vitality of the Qakland Jocal arts and business community.

Where applicable, the displays should emphasize the link between commerce and the arts.
Possible art forms include fashion design, cartoons, paintings, photographs, sculpture, applied

art, dance, theater, etc. Displays should include an explanation of the art and artist as well as a
number to call for sales or ticket information, if applicable.

DDAK4 July 6, 1999

Exhibit J-1
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Exhibit K

FORM OF ASSUMPTION AGREEMENT

RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

The Redevelopment Agency of the City of
Oakland

c/o Oakland City Attorney's Office

One City Hall Plaza, 6th Floor

Oakland, California 94612

Attn:  Vincent L. Jones, Esq.

SPACE ABOVE THIS LINE FOR RECORDER'S USE

ASSIGNMENT AND ASSUMPTION OF
DISPOSITION AND DEVELOPMENT AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION OF DISPOSITION AND DEVELOPMENT

AGREEMENT (the "Assignment Agreement™) is executed this day of . by
and among Oakland Garden Hotel, LLC, a Nevada limited liability company ("Assignor”),
,a ("Assignee™) and The

Redevelopment Agency of the Cl‘y of Oakland, a public body, corporate and politic ("Agency™)
with reference to the following facts:

RECITALS
A Assignor and Agency entered into that certain Disposition and Development
Agreement dated , 1999 and recorded on . 1999, as Series
Na. , Alameda County Records (the "DDA"), concerning the construction and

operation of a hotel project (the "Project”) situated on certain real property located in the City of
Oakland, Alameda County, and described in Exhibit A attached hereto and incorporated herein
by reference (the "Project Site”). Unless otherwise defined herein, all capitalized terms used in
this Assignment Agreement shall have the same meanings as set forth in the DDA.

B. Assignor desires to assign, transfer and convey to Assignee and Assignee desires
to assume Assignor’s rights and obligations under the DDA, as more specifically set forth in this
Assignment Agreement.

DDARS July 6, 1999
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NOW THEREFORE, in consideration of the foregoing and other good and valuable
consideration, the receipt of which are hereby acknowledged the parties agree as follows:

AGREEMENT

ASSIGNMENT. Assignor hereby sells, assigns, transfers and conveys to Assignee as of
(the "Effective Date") all of Assignor’s rights, and obligations in, to and under
the DDA and all of the instruments referenced therein executed by Assignor in connection
therewith (the "Related Documents™), all of which shall continue in full force and effect.

ASSUMPTION. Assignee hereby accepts the foregoing assignment and hereby assumes

and agrees to-perform all of the obligations of Assignor as Developer under the DDA and Related
Documents.

AGENCY CONSENT. Agency hereby consents to the assignment and assumption of
the DDA and related documents hereunder.

LIQUIDATED DAMAGES FOR BREACH OF DDA. If Agency chooses to exercise
its rights to obtain title to the Property, the Hotel or the project site as provided in Section 12.1 or
Section 12.3, and Agency is prevented or is otherwise unable to do so, then Agency shall have
the option, in its sole and absolute discretion, to waive the provisions of ARTICLE 13

concerning the payment by Developer of Liquidated Damages and to pursue all rights and
remedies available at law or in equity.

DEVELOPER AND AGENCY AGREE THAT IT WOULD BE IMPRACTICAL AND
EXTREMELY DIFFICULT TO ESTIMATE THE DAMAGES SUFFERED BY AGENCY AS
A RESULT OF DEVELOPER'S DEFAULT IN PERFORMANCE OF I1TS OBLIGATIONS
UNDER THIS AGREEMENT AND THAT UNDER THE CIRCUMSTANCES EXISTING AS
OF THE DATE OF THIS AGREEMENT, THE LIQUIDATED DAMAGE AMOUNT WHICH
IS PAYABLE TO AGENCY UNDER THE SPECIFIC PROVISIONS OF THIS AGREEMENT,
REPRESENTS A REASONABLE ESTIMATE OF THE DAMAGES WHICH AGENCY WILL
INCUR AS A RESULT OF SUCH SPECIFIC DEFAULT WHICH DAMAGES WOULD
INCLUDE THE COST AND EXPENSE OF NEGOTIATING THIS AGREEMENT AND
REVIEWING DOCUMENTS AND THE COSTS OF REMOVING THE PROPERTY FROM
THE MARKET; PROVIDED, HOWEVER THAT THIS PROVISION WILL NOT LIMIT
AGENCY'S RIGHT TO RECEIVE ITS ATTORNEYS’ FEES NOR WAIVE NOR AFFECT
DEVELOPER'S INDEMNITY OBLIGATIONS AND AGENCY'S RIGHTS TO THOSE
INDEMNITY OBLIGATIONS UNDER THIS AGREEMENT NOR LIMIT AGENCY'S RIGHT
TO PURSUE SPECIFIC PERFORMANCE OR OTHER EQUITABLE REMEDIES FOR SUCH
DEFAULT. THE PARTIES FURTHER AGREE THAT:

DDA#4 July 6, 199%
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WHERE APPLICABLE, THE LIQUIDATED DAMAGE AMOUNT WILL BE THE
FULL, AGREED AND LIQUIDATED DAMAGES FOR DEVELOPER'S FAILURE TO
FULFILL THE APPLICABLE OBLIGATIONS AS REQUIRED UNDER THIS
AGREEMENT;

THE PAYMENT OF SUCH AMOUNT AS LIQUIDATED DAMAGES IS NOT
INTENDED AS A FORFEITURE OR PENALTY WITHIN THE MEANING OF
CALIFORNIA CIVIL CODE SECTIONS 3275 OR. 3369, BUT IS INTENDED TO
CONSTITUTE LIQUIDATED DAMAGES TO AGENCY PURSUANT TO CALIFORNIA
CIVIL CODE SECTIONS 1671, 1676 AND 1677.

AS PROVIDED HEREIN, AGENCY, AT AGENCY'S OPTION, MAY IN ADDITION
TO RETAINING THE LIQUIDATED DAMAGE AMOUNT, TERMINATE THIS
AGREEMENT AND/OR DEVELOPER'S RIGHTS HEREUNDER AND, EXCEPT FOR
DEVELOPER'S INDEMNITY OBLIGATIONS WHICH MAY BE ENFORCED BY AGENCY
NEITHER PARTY SHALL HAVE ANY FURTHER OBLIGATIONS HEREUNDER, EACH
TO THE OTHER EXCEPT FOR THE RIGHT OF AGENCY TO RETAIN THE LIQUIDATED
DAMAGE AMOUNT.

DEVELOPER'S INITIALS: AGENCY'S INITIALS:

NO DEFAULT. Assignor and Assignee acknowledge and agree that as of the date
hereof, Agency is not in default under the DDA or any Related Document and that Assignor and
Assignee have no claims against Agency arising out of or related to the DDA, the Related
Documents or the Project Site and that the DDA and Related Documents are in full force and
effect and are unmodified. Agency acknowledges that to the best of its knowledge as of the date
hereof, Assignor is not in default under the DDA or any Related Documents.

RELEASE. As of the date of this Assignment Agreement, Assignor and Assignee each
for itself, its lessees, successors, assigns and every successor in interest to the Property
(collectively, "successors”) releases Agency and the City of Oakland, and their officers, officiais,
representatives, employees and agents from any and all claims, demands, administrative actions,
litigation, causes of action, liabilities, damages, losses, investigative costs, response costs,
remediation costs and penalties, including costs of legal proceedings and attorney's fees, that
Assignor, Assignee and any of their successors may incur as a consequence of or arising directly
or indirectly out of the DDA, the Related Documents or the Project Site (including without
limitation, the physical condition of the Project Site) and accruing on or before the date hereof.
Assignor and Assignee, for themselves and their successors, expressly waive the benefits of
Section 1542 of the California Civil Code, which provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
WHICH THE CREDITOR DOES NOT KNOW OR EXPECT

DDAM July 6, 1999
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TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING
THE RELFASE, WHICH IF KNOWN TO HIM MUST HAVE
MATERIALLY AFFECTED HIS SETTLEMENT WITH
THE DEBTOR NO RELEASE OF ASSIGNOR. This
Assignment Agreement shall not release Assignor from any
responsibility or liability for any obligations under the DDA or
Related Documents and Assignor shall remain fully responsible
and liable for such obligations. Notwithstanding the provisions of
the preceding sentence, Assignor shall not be responsible or liable
to Agency under the provision of any amendment to the DDA
executed by Agency and Assignee subsequent to the Effective Date
to the extent such provision creates a new monetary or other
obligation that did not exist under the DDA prior to such
amendment. '

INCORPORATION BY REFERENCE. This Assignment Agreement by this reference
as if fully set forth in this Assignment Agreement. Without limiting the generality of the
foregoing, any further permitted Transferee shall be required to execute and deliver to Agency an
Assignment and Assumption Agreement in the form hereof. The failure of any permitted
Transferee to so execute and deliver an Assignment and Assumption Agreement shall render the
Transfer null and void and of no effect. Notwithstanding the provisions of the preceding
sentence, Assignor shall not be responsible or liable to Agency under the pravision of any
amendment to the DDA executed by Agency and Assignee subsequent to the Effective Date to
the extent such provision creates a new monetary or other obligation that did not exist under the
DDA prior to such amendment.

IN WITNESS WHEREFORE, the parties hereby have executed this Assignment
Agreement as of the first date above written.

ASSIGNOR:

DDA July 6, 1999

OAKLAND GARDEN HOTEL, LLC,
a Nevada limited liability company

By:
Name:
Title:
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ASSIGNEE:

AGENCY:

DDA July 6, 1999

By:
Name:
Title;

THE REDEVELOPMENT AGENCY OF THE CITY OF

OAKLAND, a public body, corporate and politic

By:

Agency Administrator
Approved as to form and legality:
By:

Agency Attormey
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Exhibit L

PROJECT INSURANCE REQUIREMENTS

The provisions of this Exhibit L are incorporated into that certain Disposition and
Development Agreement between the Redevelopment Agency of the City of Oakland and
Oakland Garden Hotel, LLC and all capitalized terms used herein shall have the meaning set
forth therein.

1.

Policy Form, Content and Insurer. All insurance required to be carried by Developer shall be
in a form reasonably satisfactory to Agency and written by one or more insurance companies
reasonably approved by Agency and which are admitted insurers in the State of California.
Insurapce companies must be rated at least A in Best's Insurance Guide, or equivalent rating. All
such insurance may be carried under a blanket or umbrella policy covering the Premises and
other locations, provided that the coverage afforded the insuring party by suck blanket policy
shall not be reduced or diminished by reason of the use of such blanket policy of insurance, and
provided further that the requirements of this Exhibit L are otherwise satisfied. All such
insurance shall contain endorsements that (a) such insurance shall not be canceled or amended
except upon sixty (60) days prior notice to the other party by the insurance company, (b) the
insuring party shall be solely responsible for payment of premiums, and (c) the insuring party's
msurance is primary in the event of overlapping coverage which may be carried by the other
party. The minimum limits of the commercial general liability insurance policy required by
Section 3 of this Exhibit L shall in no way limit or diminish the insuring party's liability under
this Agreement. The insuring party shall deliver to the other party at least thirty (30) days prior
to the time such insurance is first required to be carried by the insuring party, except that any
mnsurance required to be first carried at the execution of this Lease shall be provided to the other
party within twenty one (21) days following the execution date, and thereafter at least thirty (30)
days prior to the expiration of such policy, either a duplicate original or a certificate clearly
showing compliance by the insuring party with its obligations under this Agreement, together
with evidence satisfactory to the other party of the payment of the premiums therefor.

2.

Builder's Risk Insurance. Before commencement of any construction authorized to conduct
business related activities on the project site following the date of this Agreement, Developer at
its sole cost and expense shall procure and thereafter maintain in force builder's risk insurance,
msuring against all risk of physical loss including carthquake and flood, covering without
limitation the events of collapse, transit, offsite storage, demolition and debris removal, and
damage to existing facilities covering the total cost of work performed, equipment, supplies and

DDA fuly 6, 1999
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materials furnished on a replacement cost basis, nammg agcncy as a Joss payee as its interest may

appear, with such limits and deductibles as may reasonably be required and permitted by agency
from. time to time, but not less than in the initial amounts as follows:

LIMITS OF COVERAGE: $13,000,000 on Premises while at the site, except:
SUBLIMITS OF COVERAGE
$N/A on Damage to Existing Facilities
$100,000 property in Transit, any one conveyance
$250,000  offsite Storage, any one location
$5,000,000 demolition/Debris removal
DEDUCTIBLES: $£10,000 all other Perils, except
$25000  rigging and Lifting

Developer may require that Contractor provide insurance for rigging and lifting in the
amounts set forth in this Section 2 and in compliance with the provisions of this Exhibit L in
lieu of Developer providing such insurance,

3

Otber Insurance. From and following the date of the Agreement, Developer until the date
which is seven (7) years after the date the Hotel opens for business at its sole cost and expense,
shall procure and maintain in force the following insurance:

a. Commercial General Liability Insurance. At ali times during the term of the
Agreement and prior to entry of the Site pursuant to Section 6.6, Developer shall obtain and
maintain comumercizl general liability insurance which is to include, without limitation, broad
form contractual liability endorsement, and with such limits and deductibles as may reasonably
be required and permitted by Agency from time to time, but not less than in an initial amount of
Ten Million and 00/100 Dollars ($10,000,000) for bodily injury (including death) and personal
injury to any one person, injury and/or death to any number of persons in any one incident, and
for property damage in any one occurrence, arising or in copnection with the construction,
ownership, or operation of the Project or use of the Garage or the exercise of any right under the
Agreement. Such policy or policies shall be written on an occurrence basis, and shall name
Agency and City and their Representatives, as additional insureds, and shall be primary insurance
and noncontributing with any other insurance available to the Agency under any other policies.

DDA#4 July 6, 1999
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In addition, such Hability insurance shall specifically insure Developer's indemnity obligations
(for Bodily Injuries and Property Damage) under this Agreement, and shall contain a provision
that Agency, although an additional insured, shall nevertheless be entitled to recover under such
policy or policies for any liability or damage to Agency and/or City or their Representatives.

Agency shall have the night exercisable not more frequently than once every five (5)
years duning the Term, to require Developer to increase the amount of such policy if Agency
reasonably determines that the amount of insurance then being carried by Developer is
inadequate taking into account then current practices and requirerents of similar hotels located
in similar locations in California at the time.

b, Workers' Compensation Insurance. Workers' Compensation insurance as required by
the laws of the State of California during the term of this Agreement. The policy may include
Employers' Liability coverage with limits of not less than $1,000,000. Developer certifies that
he/she is aware of the provisions of Section 3700 of the California Labor Code, which requires
every employer to be insured against liability for Workers' Compensation or to undertake self-
insurance in accordance with the provisions of that Code. Developer shall comply with the
provisions of Section 3700 of the Labor Code before commencing construction under this
Agreement.

c. From and following the date of completion of the Hotel, and prior to any cancellation of
Builder's Risk Insurance, until the dated which is seven (7) years after the date the Hotel opens
for business, Developer, at its sole cost and expense, shall provide and maintain in force the
following insurance.

i Fire and Related Insurance. Property Insurance covering All Risk of Physical
Loss (or a so-called "All Risk" Policy) with an agreed amount endorsement in an amount not less
than onc hundred percent (100%) replacement valuc of the completed Hotel and other Hotel on
the Site, excluding excavation, foundations and other items not generally covered by such
standard forms of insurance, but including any cost required 10 vpgrade to meet then current
building code requirements. Such replacement value shall be redetermined from time to time
during the Term not less frequently than once every three (3) years. Such property insurance
shal! also cover such other risks which Agency reasenably determines should be covered and
shall include any other endorsements and/or coverages that may be required by any Holder.
Agency agrees that the proceeds from any such policy or policies shall be used solely for
reconstruction by Developer.

i Boiler and Unusual Hazards Insurance. Boiler and machinery insurance so
long as such equipment is located within the Hotel and insurance against unusual hazards and all
other insurable risks if Developer's activities give rise to any such risks and such risks are
customarily insured in the Qakland-San Francisco Bay Area with respect to premises comparable
to the Hotel.

DDARNS July 6,1999
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4.

Waiver of Subrogation. The parties release each other, and their respective Representatives,
from any claims for damage and/or injury to any part of the Premises, Developer's trade fixtures,
personal property, and Developer's Hotel , in or on the Premises that are caused by or result from
risks insured against under any insurance policies (but not workers' compensation) carried by the
partics and in force at the time of any such damage to the extent of the available insurance
proceeds. Each party shall cause each casualty or property damage insurance (but not workers'
compensation) policy camried by it to be written to provide that the insurance company waives all
right of recovery by way of subragation against either party in connection with any damage
covered by any policy.

5.

Failure to Maintain Insurance. Developer's failure or refusal to procure or to maintain
insurance as required by this Agreement, or failure or refusal to furnish Agency with the required
proof that such insurance has been procured and is in force and paid for shall be a default under
the Agreement. In such event, Agency shall have the right, but not the obligation, to procure and
maintain such insurance following five (5) days notice to Developer. Agency may recover from
Developer the full amount of such premiums plus interest at the maximum legal rate on such
amounts from the date when the premium is paid to the date of recovery by Agency.

6.
Developer Obligations. The insurance requirements set forth in this Exhibit L are independent

of, and in addition to, Developer’s indemmity obligations set forth in this Agreement and shall not

be construed or interpreted in any way to restrict, limit or modify Developer's liability or
indemnity obligations.

DDA#4 July 6, 1999
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Exhibit M

HAZARDOUS MATERIALS

"~ CONSTRUCTION FUNDING AGREEMENT

THIS HAZARDOUS MATERIALS CONSTRUCTION FUNDING AGREEMENT
("Agreement"} 1s made and entered into as of ___~ by and between OAKLAND GARDEN
HOTEL, LLC, a Nevada limited liability company ("Developer"), and the
REDEVELOPMENT AGENCY OF THE CITY OF OAKLAND, a public body corporate
and politic ("Agency").

RECITALS

A. Developer intends to construct and develop a hotel ("Hotel"} on that portion of the
Central District Urban Renewal Area described in EXHIBIT A attached hereto and incorporated
berein by this reference ("Land"), pursuant to the Disposition and Development Agreement dated
July __, 1999 (the "DDA™) between Developer and Agency, in accordance with the plans and
specifications therefor (the "Plans and Specifications").

B. Under ARTICLE 8 of the DDA, Agency is obligated to pay all of the costs and
expense involved in connection with any hazardous materials on the Land on the Execution Date
as defined in the DDA. This Agrecment provides for Hazardous Materials Funds, as hereinafter
defined, and for their disbursal to Developer by Agency.

C. Developer has secured construction financing for the Project from (the
"Construction Lender") in an amount of Million Dollars (S___,000,000) (the
"Construction Loan™) pursuant to a Construction Loan Agreement dated (the
"Construction Loan Agreement™).

THE PARTIES HERETO AGREE AS FOLLOWS:
ARTICLE 1
DEFINITIONS
1.1  Definitions.
As used in this Agreement, the following terms shali have the following

meanings. Terms not specifically defined in this Agreement shall have the meaning contained in
the DDA.

DDANL Tune 27, 1999
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1.1.1 "Architect" is defined in Paragraph 2.6 hereof.

1.1.2 "Business Day" means any day of the year on which banks are not
required or authorized to close under the laws of the State of California.

1.1.3  "Completion Date" means the date fixed by the Construction Lender as
the date upon which Completion of the Hotel has occurred.

i.14 "Completion of the Hotel" is defined in the Construction Loan
Agrecmcent,

1.1.5 Construction Contract” means the agreement entered into between
Developer and the General Contractor, as hereinafter defined, dated in connection with
the Work, as hercinafter defined.

1.1.6 "Contractor's Monthly Statement" is defined in Paragraph 2.2.

1.1.7  "Developer's Construction Account” is defined in Paragraph 3.1.1
herecf.

1.1.8 "Environmental Change Order" is defined in Paragraph 2.2 hereof.

1.1.9 "Excavation" is defined in Paragraph 2.2.

1.1.10 "General Contractor" means or any other general contractor
designated by Developer as general contractor and acceptable to Agency or designated by th
Construction Lender. ‘

1.1.11 "Hazardous Materials” is defined in Paragraph 2.2.

1.1.12 "Hazardous Materials Advances” means that portion of each Hazardous
Materials Disbursement Request to be funded with Hazardous Materials Funds pursuant to
Contractor's Monthly Statement and the Hazardous Materials Indirect Cost Statement.

1.1.13 "Hazardous Materials Costs" are defined in Paragraph 2.2.

1.1.14 "Hazardous Materials Disbursement Request” means requests by
Developer to Agency for Hazardous Materials Funds in substantially the form attached hereto as
Exhibit B.

1.1.15 "Hazardous Materials Funds" is the amount to be provided pursuant to

this Agreement by Agency for or in connection with Hazardous Materials.

DIDARS June 27, 1995
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1.1.16 "Hazardous Materials Jncident Report” is defined in Paragraph 2.2.

1.1.17 "Hazardous Materials Indirect Cost Statement" is defined in
Paragraph 3.1.2 hereof. Each Hazardous Materials Indirect Cost Statement shall itemize the
costs incurred as of the "as of” date of such Statement, in connection with Hazardous Materials
other than costs reflected on Contractor's Monthly Statement.

1.1.18 "Hotel" is defined in Recital A hereof.

1.1.19 "Inspector” means any person or entity designated by Agency to make any
inspection permitted hereunder.

1.1.20 "Land" is defined in Recital A herecf.
1.1.21 "Construction Loan" is defined in Recital C hercof.
1.1.22 "Construction Loan Agreement" is defincd in Recital C hereof.
1.1.23 "Work™ means the construction of the Hotel on the Land in accordance
with the Plans and Specifications,
ARTICLE 2
CONSTRUCTION OF THE HOTEL
2.1 Construction. Developer intends to commence construction of the Hotel on or

before and to thereafter diligently proceed with such construction. Completion
of the Hotel shall occur on the Completion Date.

2.2 Extra Work: Environmental Change. The Construction Contract shall contain a
Hazardous Materials Addendum providing substantially the following:

"l.  HAZARDOUS MATERIALS

1.1 Owner's Agreement with Agency. The Redevelopment Agency of
the City of Oakland ("Agency") and Owner have entered into an agreement with
respect to the payment for the cost of removing and otherwise dealing with
Hazardous Materials on the Site. Agency has estimated that the aggregate cost
thereof (including all of the costs set out below in this Paragraph 1) is in the
approximate amount of (8___ ) ("Remediation Estimate"). The
Remediation Amount has been escrowed by Agency with First American Title
Guaranty Company and will be disbursed to Developer as provided in Paragraph

DDA#4 Junc 27, 1999
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3.2 of the Hazardous Materials Construction Funding Agreement dated s
between Owner as Developer and Agency ("Funding Agreement"). Agency's
obligation to pay for the Hazardous Materials Costs, as defined in the Funding
Agrcement and Contractor's entitlement to compensation for such costs, is not
limited by or to the amount of the Remediation Estimate or the balance of the
escrowed amount, but shall be determined as provided for in Paragraph 2 below.

1.2 Agency's Consultant. The Agency has retained as its
environmental consuitant ("Agency's Consultant™) to (i) evaluate
the Site, (ii) develop a remediation plan for the Site, (iii) oversee the remediation,
(iv) develop guidelines to inform contractors of the general nature of the Site
conditions, (v) to guide Contractor in the preparation of health and safety plans for
the protection of Site personnel with respect to Hazardous Materials, as defined
below, (vi} secure such permits and approvals from the governmental agencies
having jurisdiction over the handling, removal, transportation, and disposal of
Hazardous Materials as shall be required during the excavation portion of the
Work (the "Excavation™), and (vii) act as Agency's Hazardous Materials
consultant. "Hazardous Materials" as used herein means all hazardous or
contaminated materials, substances, or wastes in concentrations requiring spccial
handling, treatment, or disposal under California or federal law or requiring the
use of respirators and other protective equipment as reasonably required by the
H&S Plans described below.

13 Environmental Documents. To assure Owner that the Excavation
will not be delayed as a consequence of the need to remove Hazardous Materials,
Contractor shall, (i} within five (5) days of the hereof date, adopt and commence
to enforce its job safety and health and safety plans for the Project and its plans for
the protection of Site personnel (collectively "H&S Plans") and (ii) during the
course of the Excavation, cause its Subcontractors to comply with the H&S Plans.
To guide Contractor in developing its H&S Plans, Agency's Consultant has
prepared several documents, including "Guidelines for Environmental Monitoring
and Personal Protection” (the "Guidelines™) and "Summary of Biological
Treatment of Gasoline Contaminated Soils” (the "Summary"). A copy of the
"Guidelines" is attached as Exhibit MADD-1 . A list of the remainder of the
documents prepared by Apency's Consultant is attached as Exhibit MADD-2. A
list of various documents regarding environmental conditions at the Site is
attached as Exhibit MADD-3. (The Guidelines, Summary, and remainder of the
documents prepared by Agency's Consultant and the Exhibit MADD-3 documents
are referred to herein collectively as the "Environmental Documents"), Contractor
acknowledges prior receipt of all Environmental Documents.

1.4 H&S Plans Compliance. Contractor acknowledges that it has
examined Environmental Documents, that it will comply with the Guidelines, that

DDA#4 June 27, 1999
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it acknowledges that excavation will involve Hazardous Materials, and that it will
immediately adopt, enforce, and implement H&S Plans sufficient to meet
California and federal OSHA requirements for the protection of all Site personnel,
and that its H&S Plaps shall include without limitation, such provisions for
environmental monitoring and personal protection as may be reasonable and
appropriate for working on a construction site known to contain the Hazardous
Materials described in Environmental Documents. In the event that Hazardous
Materials are encountered at locations not specified in Environmental Documents,
Contractor shall review and modify the H&S Plans as necessary. Contractor
further acknowledges that the adequacy of its H&S Plans is its sole responsibility
and that the Guidelines have been provided merely as guidance in the preparation
and adoption of the H&S Plans. Owner, assumes no responsibility for the
adequacy of the Guidelines nor for their use by Contractor in connection with the
developruent of its H&S Plans. Contractor shall be solely responsible for
notifying all Site personnel, including without limitation, all other contractors,
Subcontractors, Sub-subcontractors, and their respective officers, agents,
representatives, and employees, of (1} the condition of the Site as described in
Environmental Documents and (2) the probability of encountering Hazardous
Materials or hazardous conditions as a result of the presence of Hazardous
Matenals.

1.5 Hazardcus Materials Training. Prior to commencement of the
Work, Contractor shall meet with Agency's Consultant representatives to establish
a program to efficiently monitor and respond to the presence of any Hazardous
Materials at the Site during performance of the Excavation. Within five (5) days
of the date of this Agreement, Contractor shall designate, among others, the
following Subcontractor and supervisory personnel by trade to undergo Hazardous
Materiais training: one (1) supervisor, two (2) foremen, two (2) weldczs, six (6)
Jaborers, and three (3) operators, The designated personnel shall have completed
the Hazardous Material training prior to the commencement of the Excavation.

(a)  Itisthe intent of the parties that the presence of traincd
personnel on Site during the Excavation shall minimize the risk of hama to any
persons or property during the Excavation and avoid delays in the Excavation as a
tesult of the presence of Hazardous Materials. Contractor's site safety officer shall
regularly monitor air quality conditions at the Site pursuant to the H&S Plans in
cooperation with Agency's Consultant site monitoring officer (including regular
calibration of all monitering instruments) and the agreed upon soil monitoring
program. Owner will require Agency to cause Agency's Consultant to provide
Contractor with copies of Agency's Consultant soil monitoring and analysis
promptly upon their completion.

DDA#NS June 27, 1999
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(b)  Monitoring Equipment. Agency has recommended that
certain Hazardous Materials monitoring equipment be employed by Contractor
during the Excavation. If Contractor agrees that the recommeuded equipment is
appropriate for the purpose intended, it shall purchase the monitoring equipment
under terms specifically providing that all warranty rights shall be extended to
Contractor and to any subsequent owner thereof. The cost of all such equipment
shall be treated as Hazardous Materials Costs, as defined below. During the
Excavation, Contractor shall be solely responsible for the proper calibration,
maintenance, and operation of all such equipment. Upon completion of the
Excavation, Contractor shall deliver the monitoring equipment to Owner properly
calibrated and in good working order, subject to ordinary wear and tear.

1.6 Excavation Monitoring. Contractor shall meet with Agency's
Consultant from time to time during the course of the Excavation to adjust the
monitoring program as may be required by changing conditions at the Site.
Agency, Agency's Consultant, Contractor, and Owner shall conduct weekly on-
Site project meetings throughout the Excavation to assure proper monitoring of
Hazardous Materials. Contractor shall use good faith cfforts to work
cooperatively with Harding Lawson Associates on the monitoring program.
Agency shall have the right to enter the Site at any time and from time to time
during the Excavation upon notification to and at Contractor's on-site offices in
order to conduct additional tests for the presence of Hazardous Materials and to
further inform Contractor of the general narure of the Site conditions. Contractor
acknowledges that Owner, directly or at the request of Agency, may recommend
further guidelines for environmental monitoring and personal protection, and
modifications to the H&S Plans as necessary to respond to changing Site
conditions.

1.7 Hazardous Materials Incident Report. When during the course of
the Excavation, Hazardous Materials are detected at the Site, Contractor, in
consuhtation with Agency's Consultant’s site monitoring officer, shall promptly
notify Owner, the Architect, and Agency. A Hazardous Materials Incident Report
in the form set forth as Exhibit HMADD-4 shall be completed, agreed upon, and
implemented on an expedited basis and, if appropriate, a Hazardous Materials
force account in the form set forth as Exhibit HMADD-5, documenting Iabor,
materials, and equipment employed with respect to the Hazardous Materials
condition shall be completed by Contracior. When Hazardous Materials are
detected, all costs incurred by reason of the existence of Hazardous Materials on
or mn connection with the Site as well as of handling, removal, and transportation
of such materials (collectively "Hazardous Materials Costs") shall be determined
based upon the Hazardous Pre-Agreed Rates set forth in Section 2.1. The
Hazardous Materials Costs shall be approved by Owner, the Architect and
Agency's Consultant. In recognition of Agency's interest in the Hazardous
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Materials Costs, Contractor agrees that Agency shall also have the right to review
and approve the Hazardous Materials Costs and Contractor agrees to cooperate
fully in the evaluation of the Hazardous Materials Costs by the interested parties.
Contractor and Qwner shall execute an environmental Change Order pursuant 1o
the Change Order provisions of Article ____ with respect to the Hazardous
Materials Costs. All Applications for Payment that contain any Hazardous
Materials Costs shall separately identify all of such costs and shall be
accompanied by such supporting documents and other information and materials
as shall be required by Owner and shall, zmong other things, identify the amount
of all applicable unit prices, cost differentials, and markups.

1.8 Disposal Site Designation. Agency is entitled to designate the
disposal site and the transportation. method for all Hazardons Materials and is
obligated to sign all manifests with respect to such disposal and transportation.
Contractor shall comply with Agency's directions and instructions. Owner shall
not be responsible for avy Hazardous Materials Costs for the disposal or
transportation of any Hazardous Materials that have not been transported or
disposed of in compliance with Agency's directions.”

2.3 Hazardous Materials Costs. Agency is obligated to reimburse Owner for all
Hazardous Material Costs at the following rates ("Pre-Agreed Rates™). Contractor agrees to
accept these amounts as full compensation for all labor, material, equipment, and supplies used in
connection with the Excavaticon activities:

23.1 Theamountof $___ per cubic yard, plus __ % mark-up for the
Subcontractor and _ % mark-up for Contractor for a total cost of $___ per cubic yard, for
excavation of any and ail soil containing Hazardous Materials ("Contaminated Soil"} at the
Property that requires the use of respirators and other protective gear in accordance with
Paragraph _  of the General Conditions of the Construction Contract.

(t)  One Hundred percent {___ %) of the difference between
the cost for transporting Contaminated Soil to a disposal site selected by Agency and the cost that
would have been incurred, had the soil been uncontaminated.

{c)  Thecostplus ___% for disposal of Contaminated Soil that cannot

be disposed of at the Berkeley Landfill Closure Project or other locations arranged for by Agency.

However, Agency retains the option to arrange and pay for such disposal directly with the
operators of disposal sites and, if Agency elects to do so, no percentage mark-up will be allowed
on disposal costs.

(d) A fully burdened rate of § per hour for each hour that 2
Health and Safety Officer is required at the Site to deal with health and safety issues related to the
Contaminated Soil. :

DDAKS June 27, 1999
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| (¢  The amount of liquidated damages to Contractor in the amount of §_
: per day for construction delays directly related to the presence of Contaminated Soil as of

' the date of the Agreement. Prorata measurement of time in smaller increments is acceptable to

s o & P

! ontractor.

o 3 lump sum for all costs associated with the preparation of ‘
the health and safety plan and health and safety training of site workers, except for actual pran- :
hours required of cach worker to participate in training sessions. i

(8)  Anamount egual to Developer's reimbursement to Contractor for
the purchase price of safety equipment/monitoring equipment to be used for the excavation i
process, plus __ %.

2.3.2  The basis for establishing compensation under Paragraph 2.2.2 for
activities under the Construction Contract other than cxcavation, that are adversely affected by
the process of excavating Contaminated Soil shail be: i

(@  With respect to equipment:

(i) State of California Publication for Equipment Rates
(Caltrans). [primary source]

(i)  State of California Publication Standard Specifications
(Caltrans) for definitions and allowable mark-up.

(iiiy Rental Rate Blue Book for equipment rates. [secondary
source]

(by  With respect to laber:

) State of California General Prevailing Wagce Rates
publication, _____ {"PW Schedule"). Contractor shall receive,
in full satisfaction of all claims with respect to such adversely
affected labor, an amount equa! to the aggregate of the following,
all as expressly agreed to and docurnented on the Incident Report
as provided for in Paragraph of the General Conditions 1o
the Construction Contract:

(if)  100% of Contractor's actual cost for all labor idled as a
result of such hazardous materials excavation activities during such

reasonable period as such labor is in fact unable to perform its
usual and normal activities or is not otherwise employed.

DDA#M4 June 27, 1999
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(Example: Labor A has a fully burdened cost of $10.00 per hour
and is idled for 1.5 hrs. The amount payable under this provision
would be $15.00 ); and

(ili) ~ With respect to labor performed while using respirators or
other protective equipment (all as reasonably required by the H&S
Plans) an amount equal to ___% of the "fully burdened rate” for
such labor. Fully burdened rate is defined as the aggregate of the
basic hourly rate as defined in the PW Schedule ("Basic Hourly
PW Rate") for such labor, plus the "employer payments" for such
labor as set forth in the PW Schedule. (Example: Labor A
performs 1.5 hours of service using a respirator. The Basic Houwly
PWRateis$____ and the "employer payments” equal _____ % of
the Basic Hourly PW Rate for a total fully burdened cost of §_
The amount payable under this provision wonld be ___ % orS___

24  Hazardous Materials Incident Report. Developer shall furnish to Agency copies
of all Hazardous Materials Incident Reports and any other similar reports and information
provided by the General Contractor or any third party to Developer.

2.5 Inspections and Approvals.

2.5.1 Agency, through the Inspector or through Agency's officers, agents,
contractors or employees, shall have the right at any time:

(@  with notice to Developer to enter upon the Land and inspect the
performance of the Work; and

(b)  exercise all inspection and access rights granted Agency under the
Construction Contract.

2.5.2 Developer agrees to cooperate fully (and to cause the General Contractor
to cooperate fully) with the Inspector and to permit all appropriate access to the Land and to all
books and records of Developer relating to or with respect to Hazardous Materials.

2.5.3 Asprovided in the Construction Contract, Agency shall have the right to
review and, subject to the provisions of the Constraction Contract to approve all Hazardous
Materials Costs and Environmental Change orders.

2.6  Architect. An architect approved in writing by the Construction Lender (the
"Architect”) shall be retained by Developer, at Developer's expense, to furnish periodic reports on
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the progress of the Excavation'Work, and to perform the services called for under the
Construction Contract.

27  Disposal and Transportation. Agency shall designate the disposal site and the
transportation method for any Hazardous Materials discovered during the Excavation and shall
executte as the "owner” and/or "sesponsible party", all manifests, documents, indemnities, and
other agreements required by the carriers of Hazardous Materials and the operators of the
designated dumyp sites in connection with such transportation and disposal.

ARTICLE 3

HAZARDOUS MATERIALS FUNDS DISBURSEMENT PROCEDURES

31 Developer's Construction Account.

3.1.1 There has been or will be created in Developer's name at the office of
» San Francisco, California a special non-interest-bearing
account (the "Developer's Construction Account”) in which Agency shall deposit or caused to be
deposited, Hazardous Materials Funds. Hazardous Materials Funds shall not be advanced more
frequently than once 2 month as construction progresses.

3.1.2  Onor about the tenth (10th) day of each month, with respect to any
expenditure in connection with Hazardous Materials during the preceding month, Devcloper shall
furnish or cause to be furnished to Agency a Hazardous Materials Disbursement Request which
shall be accompanied by (i) the General Contractor's Application for Payment, together with
copies of all supporting documents and other information and materials furnished in connection
with Hazardous Materials, as called for in the Construction Contract (the *Contractor's Monthly
Statement"), and (ii) a statement in substantially the form attached hereto as Exhibit BMADD-6, i
of any costs (other than Developer's overhead and Project administration costs) incurred by
Developer in connection with Hazardous Materials that are not included in Contractor’s Monthly
Statement, (the "Hazardous Materials Indirect Cost Statement™).

Each Hazardous Materials Disbursement Request shall be made to Agency in a
timely fashion so that Agency may make Hazardous Materials Advances into Developer's
Construction Account as provided in Paragraph 3.2 below.

3.2  Hazardous Materials Advances. Agency shall make Hazardous Materials
Advances by causing the following amounts to be transferred from the Remediation Fund or, if
the Remediation Fund shall have been exhausted, from its own funds, inte Developer's
Construction Account on or before the twenty-fifth (25th) day of the month:
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3.2.1 Onpe Hundred percent (100%) of the amount shown to be payable as
Hazardous Material Costs on the current Contractor's Monthly Statement;

3.22  One Hundred percent (100%) of the amount shown to be payable on the
current Hazardous Materials Indirect Cost Statement; and

3.2.3 A Developer Fee equal to: (a) three percent (3 %) of the aggregate amount
paid under Paragraphs 3.2.1 and 3.2.2 above.

ARTICLE 4

DISPUTES/ARBITRATION

4.1  Mandatory Disbursements. In the event of a dispute between Agency and
Developer with respect to Agency's obligation to make Hazardous Materials Advances as
provided in Paragraph 3.2 above, Agency shall provide such funds in the amounts and at the
times requested and the dispute shall, at the election of either Agency or Developer, be resolved
(1) with respect to any arnount due under a Contractor's Monthly Statement, in the manner
provided for the resolution of disputes under the Construction Contract but at Agency's sole cost
and expense, and (ii) with respect to any amount due under a Hazardous Materials Indirect Cost
Statement, by arbitration as provided in Paragraph 5.2 below. The making of any disputed
disbursement by Agency shall not be deemed to constitute an approval of the disbursement, an
acceptance of the Work completed, a waiver of any condition to disbursement or a waiver of any
of Agency's rights hercunder.

4.2 Arbitration. Any matter permitted to be arbitrated hereunder, including without
limitation, a dispute under Paragraph 4.1 above, shall be decided by arbitration in accordance
with the Construction Industry Arbitration Rules of the American Arbitration Association then
obtaining, unless the parties mutually agree to the contrary.

4.2.1 The agreement to arbitrate contained herein or in any other agreement to
arbitrate subsequently entered into between the parties hereto, shall be specifically enforceable
under applicable law. The award rendered by the arbitrator shall be final, and judgment may be
entered upon it in accordance with applicable law in any court having jurisdiction.

4.2.2 Notice of the demand for arbitration shall be filed in writing with the other
party to this Agreement and with the Arbitrator, and in those instances in which the matter under
arbitration relates to the performance of the Hazardous Materials Work under the Construction
Contract, a copy shall be filed with Project Architect and the General Contractor. The demand
for arbitration shall be made within ten (10) Business Days after the claim, dispute or other
matter in questiox has arisen, or at such later date as the party demanding arbitration discovers

DDAX4 Junc 27, 1999

Exhibit M-11




such claim, dispute or other matter, but in no event shall it be made after the date when
institution of legal or equitable proceedings based on such claim, dispute or other matter in
question would be barred by the applicable statute of limitations.

423 The arbitration shall be held in Oakland, California. The provisions of
California Code of Civil Procedure §1283.05, with the exception of subparagraph (2) thereof,
shall be applicable in any arbitration conducted under this Paragraph 4.2.

4.3 Mutual Arbitrator. Developer and Agency have jointly appointed to be
the sole arbitrator of any disputes identified in Paragraph 4.2 above; provided however that this
appointment shall not be binding upon the Construction Lender in the event the Construction
Lender, prior to completion of the Excavation, becomes Owner of the Land or of the Project.
Any decision made by in its capacity as an Inspector shall not be subject to
arbitration under Paragraph 4.2 and any decision made by in its capacity as
arbitrator, with respect to any matter subject to arbitration under this Agreement shall be binding
on the parties bereto and shall not be subject to further arbitration by Developer or Agency or,
absent the consent of the Construction Lender, appeal by either party hereto,

ARTICLE 5

MISCELLANEOUS

5.1  No Third Partics Benefitted. This Agrecment is made and enterced into for the sole
protection and benefit of the parties hereto and their permitted successors and assigns, and no
other person shall have any right of action hereon, or any rights to funds at any time on deposit in
Developer's Construction Account.

5.2 Naotices. All notices required to be given hereunder shall be served in the manner
provided in the DDA.

53  Actions. Agency shall have the right to commence, appear in or defend any action
or proceeding purporting to affect the rights, duties or liabilitics of the parties hereunder, the
disbursement of any funds hereunder, or otherwise arising in connection with the Hazardous
Materials, if Developer fails or declines to take such action.

54  Assignment. The terms hereof shall be binding upon and inure to the benefit of
successors and assigns of the parties hereto.

5.5 Time. Time is of the essence hereof.
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5.6  Indemnity. Loss or Damage. Agency acknowledges, understands and agrees as
follows:

As provided in the DDA, Agency shall be responsible for and agrees to indemnify
and keep Developer free and harmless from all loss, cost or expense of any kind arising out of or
in connection with Hazardous Materials including, but not limited to, any such loss, cost or
expense arising in connection with Agency's failure to provide Hazardous Material Funds as
required in this Agreement.

57 Controlling Law: Approvals.

5.7.1 This Agreement shall be governed by and construed in accordance with the
laws of the State of California.

5.7.2  All consents and approvals required or permitted by any provision of this
Agreement shall be in writing. The consent tc or approval of any act by either party hereto shall
not be deemed to waive or render unnceessary the consent or approval to or of any subsequent
similar act.

58 Survival of Warranties and Covenants. The warrantics, representations,
conditions, covenants and agreements set forth herein shall continue in full force and effect until
all of the obligations of Agency hereunder or under the DDA with respect to Hazardous Matcrials
are satisfied in full. Nothing contained in this Paragraph 5.8 is intended to limit any provision
of the DDA which by its stated terms survives the occurrence of an event.

59  Amendment. This Agreement may not be modified, waived, discharged or
tezminated except by a written instrument signed by the party against whom enforcement of the
modification, waiver, dischargs or termination is asserted.

5.10  Counterparts. This Agreement may be executed in any number of counterparts
and by different parties in separate counterparts, each of which when executed and delivered shall
be deemed an criginal and all of which counterparts taken together shall constitute but one and
the same instrument. .

5.11  Severability. If any term, provision, covenant or condition hereof or any
application thereof should be held by a court of competent jurisdiction to be invalid, void or
unenforceable, all terms, provisions, covenants and conditions hereof and all applications thereof
not held invalid, void or unenforceable shall continue in full force and effect and shall in no way
be affected, impaired or invalidated thereby.

5.12  Captions. All Article and Paragraph headings in this Agreement are inserted for
convenience of reference only and do not constitute a part of this Agreement for any other
purpose. '
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5.13  Superseding Effect. If any provision contained herein is inconsistent with the
DDA, then except as otherwisc expressly provided herein, the terms and provisions of this
Agreement shall control and supersede any similar terms and provisions of the DDA.

Executed as of the date first set forth above.
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Oakland

(A y
hA CITY or OAKLAND

DALZIEL BUILDING - 250 FRANK H. OGAWA PLAZA, SUITE 5301 - OAKLAND, CALIFORNIA 94612

Public Works Agency (510) 238-6688
Environmental Services FAX (510) 238-7286
- YOD (510) 238-7644

August 27, 1998

Mark C. Litzau

HARZA Consulting Engineers and Scientists
Repional Manager

Environmental and Regulatory Services

425 Roland Way

Oakland, CA 94621

Dear Mr. Litzau:

’
Please find enclosed the following information regarding environmental conditions at the 9™ and
Broadway site: .

' SECOR International Inc., Summary Report for Limited Soil and Groundwater Investigation
at 9* Street and Broadway, Oakland California, April 27, 1998.

" Harding Lawson Associates, Preliminary Soil Characterization, Oakiand Broadway Block,
Chinatown Redevelopment Project Area, 9* Street and Broadway, Oakland, California,
November 11, 1993.

* Harding Lawson Associates, Report on Groundwater Monitoring, June 1992, Chinatown
Redevelopment Project Area, Oakland, California, September 9, 1992.

* Harding Lawson Associates, Response to Request for Workplan, Hydrocarbon Release from
Underground Storage Tanks, Chinatown Redevelopment Project Area, Oakland, California,

June 16, 1992,
* Harding Lawson Associates, Report on Groundwater Monitoring, March 1992, Chinatown
Redevelopment Project Area, Oakland, California, May 20, 1992.

— n—

This constitutes the full set of existing data that I am aware of. If you have any questions, please
“do not hesttate to contact either me, at (510} 238-7314, or Mark Hersh, at (510} 238-7695.

Sincerely,

rjark Gomez i 2

Brownfields Specialist

c: Lois Butler, CEDA
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EXHIBIT A

Description of the Land
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EXHIBIT B

Hazardous Materials Disbursement Request
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Exhibit O

DECLARATiON OF COMPLIANCE
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