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NAMES AND ADDRESS OF PETITIONERS

Alvin H. Bacharach
Barbara Jean Borsuk
383 Diablo Road, No. 100
Danville, CA 94526

II

SPECIFIC INACTION OF THE LOCAL AGENCY
WHICH THE STATE BOARD IS REQUESTED TO REVIEW

The specific inaction presented for review is the
refusal of the Alameda County Health Care Services Agency ("the
County") to name on the County's Order Douglas Motor Service and
its partners Leland Douglas, Ronald Douglas and David Flett
(collectively "Douglas") as responsible parties regarding the
hydraulic 1ift and tank on the main floor and the underground
piping and waste o0il system in the basement of Petitioners'
multi-story parking garage located at 1432 Harrison St. in
Oakland ("the garage"). The County's Order is contained in a

letter dated February 5, 1993. See Petition Exhibit "an.

IIT

DATE ON WHICH THE LOCAI AGENCY ACTED

The County's Order is dated February 5, 1993.
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Iv

FULL AND COMPLE STATEMENT OF ASONS

IHE FAILURE TO ACT WAS IMPROPER

A. Introducticn

In September of 1990, Petitioners Alvin Bacharach and
Barbara Borsuk (the "Owners") were named by the County as the
sole responsible parties for undertaking corrective action with
respect to underground gasoline storage tanks in the garage.
Although the Owners maintained from the beginning that Douglas,
their tenant for 16 years, should be named as a responsible
party, they complied with the County's Order and shouldered the

site investigation and remediation costs alone.

After the Owners' appeal to this Board on the issue of
Douglas' responsibility for the underground gasoline storage
tanks, the County finally named Douglas in its February 5, 1993
Order as a responsible party with respect to these tanks.
However, the Order does not address the fact that, since this
Board's decision was issued, the County has advised the Owners
that it expects all areas of the garage to be investigated and
remediated, including the hydraulic 1lift and tank on the main
floor and the underground piping and waste oil system in the

basement of the garage.
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The Owners have complied with the County's directives
and have undertaken the investigation of these contaminated areas
without a formal Order. At the same time, however, the Owners
have presented abundant evidence to the County that Douglas is
responsible for the contamination in these areas. The County's
Order, nonetheless, only addresses the issue of Douglas’®
responsibility for the underground gasoline storage tanks. The
Order does not include or even mention the hydraulic 1ift and
tank and the waste o0il piping and tanks in the basement. The

County's Order should include these areas as well.

Since the Owners are currently engaged in discussions
with the County about Douglas' responsibility for the
contamination in these two areas of the garage, the Owners
respectfully request this Petition be held in abeyance for 30
days so that these issues can, if possible, be resolved at the
County level. The Owners have filed this Petition to preserve
their rights to appeal to the State Board under Health & Safety
Code §25297.1, Water Code §13320, and California Code of

Regulations, Title 23, §2050.

On March 5, 1993 the Douglas parties also petitioned
for review of the County's Order insofar as it names Douglas as a
responsible party with regard to the gasoline tank releases.

Since the issue of Douglas' responsibility for the gasoline

releases is closely related to Douglas' responsibility for the
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hydraulic 1ift and tank and basement oil disposal system, the
Board should resolve all of these issues at once. The County,
however, is continuing its discussions with the Owners, and
presumably will with Douglas as well, regarding the hydraulic
lift and basement oil system. To promote economy and efficiency
for all concerned -- including the State Board -- it therefore
makes sense for the Board to defer action on both the Owners' and
Douglas' Petitions for 30 days so that the County will have the
opportunity to resolve at least the hydraulic lift and waste oil

tank matters.

The Owners therefore respectfully request that the

Board hold both Petitions in abeyance for 30 days.
B. Factual Background and Procedural Histo

Petitioners Alvin Bacharach and Barbara Borsuk have
owned the garage since 1945 and have continuously used it as a
rental property. Tenants of the property have used it as a
parking garage, gasoline station and auto repair shop. It was
equipped with two gasoline pumps, two underground gasoline
storage tanks, two waste 0il tanks beneath the concrete slab in
the garage basement and cne or two hydraulic lifts and fluid

tanks under the cement floors in the auto service area.
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In 1972, the Owners leased the garage to Douglas.
During its l6-year tenancy, Douglas operated the gasoline
facilities, retained all gasoline revenues, and subleased
portions of the garage for auto repairs, servicing and painting.
Throughout its tenancy, Douglas' leases with the Owners required
it to operate the garage in conformity with all laws, to maintain
and repair the premises, and to indemnify the Owners for any
liability arising out of conditions in the garage, including

leakage.

On July 31, 1990, the County issued a Notice of
Violation regarding the underground gasoline storage tanks in the
garage. See Pet. Exh. B. On September 24, 1990, the County
issued a Cleanup Order, naming the Owners as the sole parties
responsible for taking corrective action. See Pet. Exh. C. The
September 24, 1990 Order referred only to the underground
gasoline storage tanks and did not address other tanks and

contamination on the property.

At a meeting on January 14, 1991, the Owners requested
that the County name Douglas as a responsible party. The
County, nevertheless, refused to name Douglas, and the Owners
filed a Petition to the State Water Resources Control Board (the
"Board") on February 7, 1991, pursuant to Health & Safety Code

Section 25299.37(d). After extensive briefings and a hearing
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involving the County, the Owners and Douglas, the Board issued
Order No. WQ 91~07 on June 20, 1991. The Board concluded:
Petitioner's contention that Douglas ought to be added
to the County's order appears to have merit. If the
County has substantial evidence that the leaks from the
underground tanks occurred during the time Douglas was
operating them, the County should add Douglas to its
order.
Since the Board's Order, it has become clear from the
County's directives to the Owners that the County expects all
areas of the garage to be investigated and cleaned up. See, edq. ,
County letters dated July 12, 1991, September 3, 1991 and October
29, 1991, attached collectively hereto as Pet. Exh. D. The
County's July 31, 1990 Notice of Violation and September 24, 1990
Cleanup Order did not explicitly address other areas of the
garage, but the County has since made clear that it expects the
tanks in these other areas to be removed and the contamination
remediated, even though the County has not formally issued an

order to the Owners, who have cooperated by undertaking this work

without a formal Order.

For purposes of this appeal, the Board should treat the
County's numerous directives to the Owners regarding these other
areas of the garage as the equivalent of an Order. Certainly,
the County's directives have had the tone and threat of an Order,
if not the title. If the Board deems a formal Order necessary,

then it can direct the County to issue a Cleanup Order to both

the Owners and Douglas, even though the Owners have been
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cooperating fully in the investigation of these contaminated

areas.

Cn October 14, 1992, the Owners presented new evidence
to the County and again requested that Douglas be named in the
County's Order with respect to corrective action to be undertaken
for all contamination on the property. The most important new
evidence was the deposition testimony of Douglas partners Ronald
Douglas and Leland Douglas,' in which they admitted that the
underground gasoline storage tanks leaked during their tenancy,
that they knew it, and that the leakage continued for months or
even years before they did anything about it. This testimony
directly contradicted their previous sworn written declaration

and further testimony before the Board.

The Owners also presented evidence which demonstrated
Douglas' responsibility for contamination associated with the
hydraulic lift and the underground piping and waste cil system in
the basement. This evidence included the Declaration of William
Thompson, one of Douglas' subtenants, in which Thompson
acknowledged his regular use of the hydraulic 1lift during his

sublease with Douglas and admitted that he had poured

1

The Douglas depositions will be referred to as "R.D."
for Ron Douglas and "L.D." for Lee Douglas. Excerpts from the
depositions, exhibits and numerous other documents were attached
to, and may be located in, the Owners' letter to Mark Thompson
dated October 14, 1992 (Pet. Exh. E) according to the reference
numbers provided ("Ref. #").
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approximately 300 gallons of waste oil down a fill pipe near the

lift, at the direction of Douglas personnel.

The Owners requested that the County name Douglas as a
responsible party as to all three areas of the garage -- the
gasoline tanks, hydraulic lift and tank and the o0il piping system
and tanks. On February 5, 1993, the County issued the following
Order:

The County has been presented substantial evidence

that leaks from the underground gasoline tanks

occurred during the time Douglas Motor Service was
operating them. Therefore, Douglas Motor Service

is a responsible party. Pursuant to Health and

Safety Code Section 25299.37(c), Alvin Bacharach,

Barbara Borsuk, and Douglas Motor Service and Its

Partners shall take appropriate corrective action

in response to the discovery of unauthorized

releases associated with gasoline tanks located at
1432 Harrison St., Oakland, CA. See Pet. Exh. A.

Despite the fact that the Owners presented "substantial
evidence" that Douglas should be named as a responsible party
with respect to the hydraulic 1lift area and the underground
piping and waste oil system, the County's Order names Douglas as
a responsible party only with regard to unauthorized releases
from the gasoline tanks. By letter dated February 10, 1993, the
Owners therefore requested that the County amend its Order to
name Douglas Motor Services and its partners as responsible
parties with regard to all tanks and contamination in the garage.

See Pet. Exh. F. The Owners also requested, and received, a

meeting with the County to discuss the amendment. Id. Because
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the Owners and the County are currently engaged in ongoing
discussions in this regard, the Owners request that this Petition
be held in abeyance for a period of 30 days pending the outcome
of these negotiations. See Declaration of Randall D. Morrison, ¢

7.

C. Douglas Should Be Named As a_Responsible Party With
Regard To All Contamination In The Garage

1. Standard Of Review

Water Code Section 13320 governs the Board's review of
the County's failure to name Douglas as a responsible party with
respect to the hydraulic 1ift and the underground piping and
waste o0il system. See, Health & Safety Code Section 25299.37(d).
Pursuant to Health & Safety Code Section 25299.37(c), the
County's decision may be reversed upon a finding that it was
"inappropriate or improper." The Board's standard of review is
similar to the "independent judgment rule® utilized by the
courts. Exxon Compan U.S.A., et al., Order No. WQ 85-7 {(August
22, 1985). Under this rule, the Board is permitted to '"take a
fresh look at the facts to see if the weight of the evidence
supports the decision." Id. Thus, the Board should not defer to

the County if it disagrees with its conclusion. Ig.

- 10 -
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2. Use Of The Hydraulic Lift Area By Douglas And Its
Subtenants

The County named Douglas as a responsible party only
with regard to releases from the gasoline tanks. However, the
Owners also presented substantial evidence as to Douglas’
responsibility for releases from the hydraulic 1lift and waste oil
tanks. There is abundant evidence in the Douglas partners'
depositions and in a Declaration from one of their subtenants
that the hydraulic lift was used during Douglas' tenancy. There
is also substantial evidence that leakage from the hydraulic lift
occurred during Douglas' tenancy. The evidence includes the

following:

Douglas represented to its customers that it offered
"complete auto service facilities on the premises." [Pet. Exh.
E, Ref. #36 (L.D., pp. 144:22-146:22; Exh. 4.)] Similarly,
Douglas advertised that it provided "complete systematized
automotive repair," including batteries, carburetor and
electrical experts, wheel aligning, brake service and body work.

[Pet. Exh. E, Ref. #37 (R.D., pp. 147:5-148:9; Exh. 58.)]

Oone of Douglas' subtenants, William Thompson, subleased
a 1,000 square foot area on the main fleoor from 1974 to 1975 for
"repairing and servicing" of automobiles. [Pet. Exh. E, Ref. #39

(R.D., pp. 176:13-178:25; Exh. 66.)] The subleased area included

- 11 -
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" . . . a wash stall, hydraulic hoist stall and all utilities,
fixtures and appliances therein." [Pet. Exh. E, Ref. #39 (R.D.,
PP. 176:15-178:25; Exh. 66 (emphasis added).] This sublease was
entered intc at the request of Ronald Douglas' father, Sanford

Douglas, who wrote a letter to Petitioners, stating:

The mechanic who has been doing repair work for
the last several months has asked us for a one-

year sublease with a one-year option at the same
rental as presently exists, in order that he may
have some security. His interest is to be able to
purchase some new equipment.

He is a good man and I would like to be able to
keep him.

He occupies the lubrication rack and the spaces of
four cars adjoining. [Pet. Exh. E, Ref. #40

(R.D., pp. 162:21-163:20; Exh. 61. (emphasis
added).)]

Mr. Thompsdn has signed a Declaration stating that he
used the hydraulic lift to service about five cars each day and
that he recalls accumulation of what appeared to be o0il and water
in the hydraulic 1ift pit. ee Declaration of William A.

Thompson, III, 49 4, 5, attached hereto as Pet. Exh. G.

In addition, Douglas had a sublease with American
International Rent-A-Car which provided that American would
sublet space for "Automobile Rental Storage and Repai[r] of
Lessee's own Vehicles." [Pet. Exh. E, Ref. #41 (Sublease, ¥ 6.1,
Exh. 63; Exh. 62; R.D. 169:5-23.)] American subleased "a portion
of the main floor, including offices and automobile work areas .

- 12 -
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. . ." [Pet. Exh. E, Ref. #42, (R.D., pp. 167:10-168:10
(emphasis added).] Douglas, in fact, had two subleases with

American which occupied the premises from 1977 to 1%81. Id.

The Douglas partners denied any use of the hydraulic
1lift in their depositions and in Leland Douglas' testimony before
the Board. It was not until the Owners, after great
investigative effort, located former subtenant William Thompson,
that Douglas finally acknowledged use of the 1lift. Since Douglas
did not admit Thompson's use of the 1ift until the Owners located
Thompson, there is good reason to believe that Douglas has
concealed use of the hydraulic lift by other subtenants as well,
such as American International Rent-A-Car. Douglas' subleases
with American specifically state that this area is subleased for
rental car storage "and repairs." [Pet. Exh. E, Ref.#41

{Sublease, 6.1, Exh. 63)]

In any event, there is clear and undisputed evidence
that Thompson -- whose sublease was with Douglas and not the
Oowners -- used the hydraulic lift and performed auto repairs,
resulting in the spillage of oil, grease and other contaminants

during Douglas' tenancy.

Thompson's use alone is sufficient to name Douglas as a
responsible party for releases in the hydraulic 1lift area. The

Board has made clear that a party is responsible for discharges

- 13 -




1| which occur while he is in control of the property, even if the
2 | party did not actively "cause" the discharges, but
3 | merely "permitted" them. See, e.gq., U.S. Cellulose and uis J.

4 § and Shirley D. Smith, Order No. WQ 92-04 (March 19, 1992)

51 [landowners and tenants may be characterized as dischargers

6 | despite the lack of any direct action causing a discharge, if

7 | they used or had control of the tanks on the premises}.

9 Here, Douglas clearly had contreol over the hydraulic

10 | 1ift area, since Douglas leased the entire garage and subleased
11 || this specific area to Thompson. Any use of the hydraulic lift by
12 | these subtenants is the responsibility of Douglas, which had the
13 | contractual relationship with the subtenants, as well as overall
14 | responsibility under Douglas' own lease to "maintain and repair"
15 | the entire premises, to comply with "all laws and ordinances,

16 | municipal, state, federal and any other governmental authority"

17 | and to prevent any "nuisance," "waste" or "leakage" on the

18 | premises. [Pet. Exh. E, Ref.#31 (Lease, 9§93 and 9)].
19
20 This control is sufficient to impose responsibility

21 | under the Board's decisions, because Douglas was in the position
22 | to prevent the releases, even if Douglas did not personally

23 | "cause" the releases. For example, in San Diego Unified Port

24 | District, Order No. WQ 98-12 (August 17, 1989) the Board

25 | concluded:

26

- 14 =




1 The question is whether the Port District
'caused or permitted' the copper to be

2 discharged to the Bay. There is no question
that the Port District permitted the

3 discharges to occur. This Board has
consistently taken the position that a

4 landowner who has knowledge of the activity
takin lace and has the ability to control

5 the activity, has 'permitted' the discharge
within the meaning of Section 13304. In such

6 case, we have concluded that it is
appropriate to hold the landowner responsible

7 for the discharges which it permitted.
(Emphasis added).

8

9 The same is true for discharges permitted by a lessee

10 | and sublessor. Here, Douglas was in control of the entire garage
11 | and had the responsibility to maintain the tanks and piping and
12 | to prevent any disposal of wastes which could create a "nuisance"
13 | condition.

14
15 As the Board observed in its previous Order in this

16 | case, it was not necessary for Douglas to have "actual knowledge"

17 | that contamination was occurring for Douglas to be named as a

18 | "responsible party." Alvin Bacharach and Barbara Borsuk, Order
19 | No. WQ 19-07 (June 20, 1991). Since Douglas was aware of its

20 | subtenants' use of the hydraulic lift and repair and servicing of
21 | vehicles, Douglas knew or should have known that there were risks

22 | of contamination associated with these activities. This

23 | knowledge is sufficient to make Douglas a responsible party for

24 | contamination arising out of use of these facilities in the
25 | garage. As the Board stated in John Stuart, Order No. WQ 86-15

26 | (September 18, 1986):
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"Actual knowledge of the contamination need
not be shown where it is reasonable for a
person to be aware of the dangers generally
inherent in the activity. In Order No. WQ
84~-6 we examined factors involving general
knowledge of the operation and normal dangers
common to it and found that one who should
have known is in the same position as the one
who did know." (Stuart, supra, Order No. WQ
86-15, n.3).

Here, it is undisputed that Douglas had controcl over
its subtenants' use of the hydraulic lift and other facilities in
the garage. Douglas is therefore responsible for any leakage
resulting from its subtenants' activities. Moreover, it is
reasonable to assume that releases continued throughout Douglas'
tenancy.? While Douglas itself may not have used these
facilities, they were within Douglas' control under the lease and
subleases., This control is sufficient to make Douglas
responsible for on-going releases which occurred in these areas,

whether Douglas knew about them or not.

2 site investigations conducted by private consultants

confirm significant releases of petroleum hydrocarbons in the lift
area. A report prepared by Subsurface Consultants, Inec. ("SCI")
on October 19, 1990 noted concentrations of 6300 ppm of TOG.
Studies conducted by RGA, Inc. ("RGA") also confirm the releases
of petroleum hydrocarbons in the hydraulic lift area. RGA's
samples showed 135 ppm of TPH-G at 15 feet in B-13 and low
concentrations in the gasoline and diesel ranges in B-13 at 5' and
B-14 at 15'. Viewing the SCI and RGA data together, there is
clear evidence of significant releases at depths of 5-15 feet
below the hydraulic lift.

_16—
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3. Douglas' Responsibility for Waste 0il Tanks and Piping

There is no dispute that waste oil was disposed of on
the property during Douglas' tenancy. In his Declaration,
William Thompson states that he poured about 300 gallons of waste
0il down a drain pipe in the hydraulic 1ift area at the direction
of Douglas personnel. See Thompson Decl., § 6, attached hereto
as Pet. Exh. G. This drain pipe is connected to the waste oil
tanks in the basement. As noted by JR Associates in an August
27, 1990 Report on their survey of the property: "The most
significant buried pipe appeared to connect an abandoned drain
near the car lifts to two waste oil tanks buried near the

southern corner of the lower level of the garage . . ."

It is reasonable to assume that Thompson's activities
contributed in some measure to the contamination. It is clear
that he used the drain pipe and waste oil tanks, and it is clear

that releases of waste o0il have occurred from both the tanks and

- 17 =
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piping.3 Contamination in both areas has been confirmed by SCI,

RGA, and another consultant, SCS Engineers, Inc. ("SCs").

Moreover, it seems likely that releases of hydrocarbons
from the waste o0il tanks and drain lines continued throughout
Douglas' tenancy. It may be that releases occurred before
Douglas' tenancy as well, but there is no reason to believe that
the releases stopped during Douglas' time on the property.
Although these releases would have continued irrespective of
activities of Douglas and its subtenants, they occurred during a
l6-year period when Douglas had contractual, statutory and common
law duties to prevent these releases. The releases included
leakage of heavy petroleum hydrocarbons the entire length of the
drain pipe in the basement and around the waste oil tanks
themselves. Since it is clear that one of Douglas' subtenants
used the waste 0il system and dumped some 300 gallons of waste
oil into it, there is good reason to believe that the use of the
facilities during Douglas' tenancy contributed to the

contamination. Douglas is therefore responsible for

* Thompson's disposal of 300 gallons was significant. That

quantity is equal to 25% of the total waste oil (1300 gallons)
pumped out of the tanks in 1990. The State Board's decisions make
clear that, where there has been use of a waste system later

found to be leaking, it is reasonable to assume that some

leakage occurred during that use. See e.g., Arthur Spitzer,

et al., Order No. WQ 89-8 (May 16, 1989) ([where party operated dry
cleaning business during time that drainage system was connected
to surface disposal system, it is "reasonable to conclude" that
the party "disposed of at least some of the PCE found on the
Property"]. The same is true here. It is reasonable to assume
that some of the 300 gallons dumped by Thompson ended up in soils
around the drain pipe and waste o0il tanks.

- 18 -
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contamination which Douglas "permitted" during its control, as
well as for contamination caused by Douglas' subtenants'

activities. See San Diego Unified Port District, supra, Order

No. WQ 98-12,

Finally, the subtenants' disposal of waste oil and
ongoing releases from the storage tanks were not the only
hydrocarbon releases in the basement during Douglas' tenancy.
There was also a continuous release of waste oil through leakage
from autos in long-term storage during the l6-year tenancy. Ron
Douglas admitted that large portions of the basement were covered
with waste oil and other fluids which were occasionally cleaned
up with solvents but otherwise allowed to stand. (Pet. Exh. I,
(R.D. pp. 439-444.)] This continuous and substantial leakage of
waste oil would very likely contaminate soil beneath the cement
floor. Douglas therefore caused or permitted releases of waste
0il quite apart from ongoing leakage from the storage tanks and

Douglas' subtenants'! use of the waste oil systemn.

Data compiled by three consultants confirms significant
releases of petroleum hydrocarbons in the basement. In SCI's
Report of October 19, 1990, SCI reported up to 140 ppm in the
"kerosene" range at B-9 near the waste oil tanks. Low

concentrations of PCBs (9 ppb) were also reported.
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An investigation undertaken by SCS corroborates SCI's
findings. 1In its Report of September 13, 1991 on "Sampling and
Analysis of Contents, Waste 0il Tanks," SCS noted the
". . . presence of ¢il and grease, diesel, and volatile
hydrocarbons," along with gasoline in the tanks. A variety of
hydrocarbons were apparently disposed of in the tanks, and this
usage is consistent with SCI's finding of petrcleum hydrocarbons

in the "kerosene" range in surrounding soils.

RGA's investigation confirmed releases of petroleum
hydrocarbons at the waste oil tanks and along the buried piping
in the basement. Samples B-1 through B-8 were taken at 20-foot
intervals along the drain pipe, and these samples showed low
levels of gascline up to 27.3 ppm and diesel range hydrocarbons
up to 55.7 ppm. So0il samples at the waste oil tanks, B-9 and B-
10 at 5' and 8' respectively, indicated petroleum hydrocarbons in
the gascline and diesel ranges up to 109 ppm. The borings along

the piping also indicated oil and grease from 55 to 221 ppm.

In summary, there is ample evidence of petroleum
hydrocarbon contamination in the basement. It is reasonable to
assume that some of these releases occurred as a result of use by
Douglas' subtenants or ongoing leakage during Douglas' l6-year
tenancy. Finally, there is clear evidence of releases of waste

oil in the basement from Douglas' own long-term storage of autos.

- 20 -




1 4, The Substantial Evidence Standard
2
3 Douglas should be named in the Order with respect to

4 | the hydraulic lift on the main floor and the underground piping
5 | and waste oil system in the basement if there is "substantial

6 | evidence" which indicates that Douglas has responsibility for

7 | same. See Exxon Company, U.S.A. et. al., supra, Order No. WQ

8 | 85-7. To determine whether evidence is "substantial," the Board
9 | has stated that, " . . . we look at the record tc determine

10 | whether, in light of the record as a whole, there is a reasonable
11 | and credible basis to name a party." U.S. Cellulose, supra,

12 | Order No. WQ 92-04. Similarly, the Board has stated that

13 | "[s]ubstantial evidence does not mean proof beyond a doubt or

14 | even a eponderance of ev . Substantial evidence is

15 | evidence upon which a reasoned decision may be based." Robert S.

16 | Tayior and John F. Bosta, et al., Order No. WQ 92-14 (October 22,

17 j 1992) (emphasis added). See also, Stinnes - Western Chemical
18 | Corporation, Order No. WQ 86-16 (September 18, 1986).

19
20 The evidence here shows beyond dispute that the

21 | hydraulic 1lift and tank, drain line and waste oil tanks were used
22 | during Douglas' tenancy, and it is probable that releases of

23 | petroleum hydrocarbons occurred as the result of this use.

24 | Furthermore, it is likely that ongoing releases from

25 | these facilities occurred during Douglas' 16-year tenancy, and

26 | Douglas had the contractual and legal duty to prevent these

- 21 -
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releases. Douglas is therefore responsible for these releases,
whether Douglas knew about them or not. See U.,S. Cellulose,

supra, Order No. WQ 92-04, San Diego Unified Port District,

supra, Order No. WQ 98-12, and Bacharach, supra, Order No. NQ
19-07. Finally, it is likely that Douglas itself caused the
contamination of soil beneath the basement floor by allowing the
continuous release of waste oil through leakage from autos in

long-term storage.

In its Policies and Procedures for Investigation
and Cleanup and Abatement of Discharges under Water Code Section
13304 (Resolution No. 92-49, June, 1992), the Board stated that

the Regional Boards shall:

Use any relevant evidence, whether direct or
circumstantial, in order to establish the

existence of a discharge or threatened
discharge or the source of a discharge. Any
such determination must be supported by
substantial evidence. (Policies &
Procedures, p. 5; emphasis added).

The Policies & Procedures also list various types of

acceptable evidence, including the following:

1. Documentation of historical or
current activities, waste
characteristics, chemical use,
gtorage or disposal information, as

documented by public records,
responses to questionnaires, or
octher sources of information;

_22_




1 2. Site characteristics and location
in relation to other potential
2 sources of a discharge;
3 3. Hydrologic and hydrogeologic
information, such as differences in
4 upgradient and downgradient water
quality.
5
4.  Industry-wide operational practices
6 that have historically led to
discharges, such as leakage of
7 pellutants from wastewater
cellection and conveyance systems,
8 sunps, storage tanks, landfills,
and clarifiers;
9
5. Evidence of poor management of
10 materials or wastes, such as
improper storage practices or
11 inability to recongile inventories;
12 6. In conjunction with other evidence,
lack of documentation of
13 responsible management of materials
or wasteg, such as lack of
14 manifests or lack of documentation
of proper disposal;
15
7. Physical evid , such as
16 analytical data, soil or pavement
staining, distressed vegetation, or
17 unusual odor or appearance;
18 8. Reports and complaints;
19 9. Other agencies' records of possible
or known discharge; and
20
10. In conjunction with other evidence,
21 refusal or failure to respond to
Regional Water Beoard inquiries.
22 (Id., pp.5-6:; emphasis added).
23
In the present case, there is "substantial evidence™"
24
against Douglas in several of these categories. First, there is
25
documentation of "historical use" of all the garage facilities by
26

Douglas or its subtenants. Second, Douglas and its subtenants
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clearly engaged in "operational practices" that have historically
led to discharges. Third, there is uncontradicted evidence of

"poor management of materials or wastes."

There is also "lack of documentation of responsible
management of materials or wastes," including the absence of any
documentation as to disposal of used o0il. Further, there is
abundant "“physical evidence, such as analytical data, soil
or pavement staining" indicating leakage from the lift area and
in the basement. In short, the evidence against Douglas derives
from a number of reliable sources, direct and circumstantial,

which have been endorsed by the Board.

D. Conclusion

Douglas has responsibility for activities in all areas
of the garage and for contamination in each of those areas. 1In
these circumstances, the County should name Douglas on its Order
generally, and the County should not attempt to parse out
Douglas' responsibility area by area or tank by tank. There is
substantial evidence that Douglas and its subtenants used and

contaminated all the major areas in the garage.
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Moreover, Douglas and the Owners can determine their
respective shares of responsibility in the pending civil suit.*
It is the Board's obligation to name all appropriate parties and
not attempt to allocate among them. In fact, it is the Board's
policy not to apportion responsibility among the parties. Zoecon

Corporation, WQ 86-2 (February 20, 1986); Santa Clara

Transportation Agency, WQ 88-2 (March 17, 1988).

Since the Owners and the County are engaged in
continuing discussions as to Douglas' responsibility for
contamination of the hydraulic lift and basement, the Owners
respectfully request that the Board hold this Petition in
abeyance for a period of 30 days while the Owners try to resolve
these issues at the local level. By granting this extension, the
Board will provide the opportunity for the County and all
responsible parties to try to reach agreement on these matters.

See, Morrison Decl. q 7.

4 In April, 1990, the Owners filed an unlawful detainer

action against a subsequent tenant, Steven Davis, for failure to
pay rent. Davis then filed a separate action against the Owners
seeking, inter alia, rescission of his lease. The two lawsuits
were then consolidated, and the Owners' action was converted to
cne for damages instead of unlawful detainer. Davis then filed a
cross-complaint against the Owners for "toxic torts" alleging he
was exposed to numerous hazardous substances in the garage. The
Owners then cross-complained against Douglas. The consolidated
cases are pending in the Alameda County Superior Court and are
entitled Bacharach v. Davis, Consolidated Case Nos. 670066-3 and
666290-3.
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v

THE MANNER IN WHICH PETITIONER IS AGGRIEVED

Petitioners are named as responsible parties in the
County's September 24, 1990 Order. The high cost of
investigation and cleanup make it imperative that all responsible
parties be named in the Order with respect to all aspects of the
cleanup, including the hydraulic lift and tank on the main floor
and the underground piping and waste o0il system in the basement.
The County's decision to name Douglas only with respect to the
underground gasoline tanks imposes an unreasonable and

inequitable burden on Petitioners.

VI

SPECIFIC ACTION BY THE STATE BOARD REQUESTED BY PETITIONERS

Petitioners request that the Board name Douglas in the
County's February 5, 1993 Order as a responsible party with
respect to all aspects of the site investigation and remediation,
including the contamination associated with the hydraulic 1ift
and tank on the main floor and the underground piping and waste

cil system in the basement.
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1l VII

2 STATEMENT QF POINTS AND AUTHORITIES

3

4 Please refer to the Points and Authorities discussed

5 | under Section V.

6

7 VIII

8 LIST OF PERSONS HAVING AN INTEREST IN THE PROJECT

9
10 The individuals known to have an interest in this

11 | Petition include:

12 Mr. Leland Douglas
Douglas Parking Services
13 1721 Webster Street
Oakland, CA 94612
14
Mr. Ron Douglas
15 Douglas Parking Services
1721 Webster Street
16 Oakland, CA 924612
17 Mr. Paul M. Smith
Hazardous Materials Specialist
18 Alameda County Health Care
Services Agency
19 Hazardous Materials Program
Department of Environmental Health
20 80 Swan Way, Rcom 200
Qakland, Ca 94621
21
Gilbert A. Jensen, Esq.
22 Sr. Deputy District Attorney
Consumer and Environmental Protection Div.
23 7677 OQakport Street, Suite 400
Oakland, CA 94621
24

25 [ Petitioners have requested the County to prepare a supplemental

26 | list of persons, if any, known to the County to have an interest
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1| in the subject matter of this Petition pursuant to 23 C.C.R. §

2| 2050(a) (8). See Pet. Exh. H.

3

4 IX

5 TE RE: TRANSMITTAL OF P

6

7 A copy of this Petition has been forwarded to the

8 | Regional Water Quality cControl Board, San Francisco Bay Area

9 | Region, 2101 Webster St., Suite 500, Oakland, California and to

10 | the Alameda County Health Care Services Agency, Hazardous

11 | Materials Program, 80 Swan Way, Room 200, Oakland, California

12 | 92641. A copy has also been sent to the Alameda County District
13 | Attorney's Office, Consumer and Environmental Protection

14 | Division, 7677 Oakport Street, Suite 400, Oakland, California

15 | 94621. Finally, a copy has been sent to Messrs. Ron and Leland

16 | Douglas, ¢/o Mr. William Trinkle, Esq., their attorney. See

17 | Proof of Service attached hereto as Pet. Exh. J.

i8
19
20
21
22
23
24
25

26




1 X

2 REQUEST TO COUNTY FOR PREPARATION OF THE RECORD

4 Petitioners have requested the County to prepare the

5 || County's record in this matter. See Pet. Exh. H.
7 DATED: March 3 , 1993.

9 CROSBY, HEAFEY, ROACH & MAY
Professional Corporation
10

11

12 By
aridall D. Morrison

13 Attorneys for Petitioners
Alvin Bacharach and

14 Barbara Borsuk

15
16
17
18
19
20
21
22
23
24
25

26
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Randall D. Morrison

Janet C. Absher

CROSBY, HEAFEY, ROACH & MAY
1999 Harrison Street
Oakland, CA 94612-3573
(510) 763-2000

Attorneys for Petitioners
Alvin H. Bacharach and Barbara Jean Borsuk

BEFORE THE CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

Petition for Review of Failure to Act
by the County of Alameda Health Care
Services Agency re: Corrective Action
Order for Harrison Street Garage, 1432
Harrison Street, Oakland, California
946512 and Request to Hold Petition in
Abeyance

No.

S N et Mt g Bput®

DECLARATION OF RANDALL D. MORRISON

I, Randall D. Morrison, say:

1. I am a director of the law firm of Crosby, Heafey,
Roach & May Professional Corporation, attorneys for Petitioners
Alvin H. Bacharach and Barbara Jean Borsuk in this action. If
called upon to testify as to the matters set forth herein, I

would do so competently, and of my own personal knowledge.

2. Attached to this Petition as Exhibit A is a true

and correct copy of a letter dated February 5, 1993 from Mr. Paul

Smith of the Alameda County Health Care Services Agency
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("County"), which letter contains the Order which is the subject

of this Petition.

3. Attached to this Petition as Exhibit B is a true
and correct copy of the County's July 31, 1990 Notice of
Violation to Petitioners Alvin H. Bacharach and Barbara Jean

Borsuk.

4. Attached to this Petition as Exhibit C is a true
and correct copy of the County's September 24, 1990 Order to

Petitioners Alvin H. Bacharach and Barbara Jean Borsuk.

5. Attached collectively to this Petition as Exhibit
D are true and correct copies of three letters from the County to
Petitioners' consultant, Mr. John Cummings, dated July 12, 1991,

September 3, 1991 and October 29, 1991, respectively.

6. Attached to this Petition as Exhibit E is a true
and correct copy of a letter dated October 14, 1992 which I sent
to Mr. Mark Thomson of the Alameda County District Attorney's
Office, Consumer and Environmental Protection Division,
including the references to documentary evidence which were

attached to that letter.

7. After receiving the County's Order dated February

5, 1993, I wrote a letter dated February 10, 1993 to Mr. Gilbert
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A. Jensen of the Alameda County District Attorney's office,
Consumer and Environmental Protection Division, in which I
requested, on behalf of Petitioners, that the County amend its
Order to name Douglas Motor Services and its partners as
responsible parties with regard to all tanks and contamination in
the garage. A true and correct copy of the February 10, 1993
letter is attached to this Petition as Exhibit F. I then had a
lengthy meeting with Mr. Paul Smith in which we reviewed the
evidence in support of Petitioners' position. We agreed to
continue our discussions, and I stated that I would subnmit
another letter to Mr. Smith explaining Petitioners' position in
greater detail. Once Mr. Smith has had an opportunity to review
this letter, I expect that a follow-up meeting with Messrs. Smith
and Jensen will be scheduled. Therefore, the Owners respectfully
request that the Board hold this Petition in abeyance for a
period of 30 days while the Owners attempt to resclve these

issues at the local level.

8. Attached to this Petition as Exhibit G is a true

and correct copy of the Declaration of William A. Thompson, IIT.

9. Attached to this Petition as Exhibit H is a true
and correct copy of a letter dated March 4, 1993 which I sent to

Mr. Paul Smith of the Alameda County Health Care Services Agency.
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10. Attached to this Petition as Exhibit I are true
and correct copies of pages 439 - 444 of the transcript for the
Deposition of Ron Douglas taken on July 2, 1992 in the civil suit
entitled Bacharach v. Davis, Consclidated Case Nos. 670066-3 and

666290-3, pending in the Alameda County Superior Court.

I declare under penalty of perjury under the laws of

the State of California that the foregoing is true and correct.

Dated: March 5 s 1993

Kandall D. Meorrison




L73g8ee R.BL

FEE=05=-1993 12:@c FROM QLCC MAZNMAT TO
l ALAMEDA COUNTY ® — "””’“ﬂ.—w«nmnm'm.,.. 7
- HEALTH CARE SERVICES 4N e n@;"t‘ Saih ]

r
, AGENCY = R Mo Co_tors. it |
DAVID J. KEARS, Agency Diractor = ,M' Wimuyne |
— - 1313.-%g5 ™ . 1
2 347 a5
February 5, 199z I -
_ £0 Swan Way, Rm. 200 T — - —
M Randall Morrison Esqg. chh;:Icgznégs
Crosby, Heafy, Roach & May (510) 271-4320

1999 Harrison Straet
Cakland, CA 94612-3573

Mr. William Prinkle Esq. O »
Randick & ODea

1800 Harrison Street, Suite 1771
Oakland, CA 94612

Re: 1432 Harrison Btreet. Oakland, CA 94612

Cn September 24, 1990, the Alameda County Department of
Environmental Health issued an order pursuant toc California
Health and Safaty Cada Saction 25209.37(c¢) oxdering Alvin
Bacharach and Barbara Barsuk, the property owners of 1432
Harrisan S§t., Oakland, to taka appropriate corrsotive action in
raspanea ta the diccovery aof unauthorised rsleamses asocciated
with gasoline tanks located at the Harrison &t. property.

On February 7, 1991, Mr. Bacherach and Ms. Borsuk, pursuant to

Health and Safety Code Beotion 25299.37(d), petitioned the State
- Water Resources Board requesting the Boarzd nane Douglas Motor

Bervices, s 16 year tenant of thc Harrison 8t. property, as the

primary responsible party.

The Board ibsucd ordor No., WQ 21-07 on June 20, 1991, sctating in

part:
In many cases we have deemed it reasonable
to place one party in a position of secondary
responsibility... We find no basis for suggesting
that the County do that in this case.
CAHemn sl Ve Petitioner's contention that Douglas ought to be

added to the County's order appears to have merit.
If the County has substantial evidence that the
5 IR U3 1o 1a leaks from the underground tanks occurred during the
time Douglas was operating them, the County should
add Douglas to its order. (Order, p.4¢)

From Juna 20, 1991 until October 14, 1992, no new evidence on the
responsible party issue was submitted to the Alameda county
Department of Health. '

on October 14, 1992, Mr. Bacharach and Ms. Borsuk presanted new
evideance to the Alamada County Deportment of Henlth ond ramastad
that Douglas Motor Sarvice and its partnors be hamed primary
respunsible partles for appropriate correctlve action for
unauthorized releases associated with gascline tanks.
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Mr. Mcrrison

Hr. Trinkle
February 5, 1993
page 2 of 2

Oon January 1%, 1%93, Douglas Motors Service presented evidence to
the Alameda County Department of Health in arguing against adding
Douglas Motor Eervice as a responsiblec party for apprepriato
corrective action for unauthorized releases associated with
gasoline tanks.

On January 29, 1993, Mr. Bacharach and Ms. Borsuk replied to the
January 18, 1993 Douglas Motors Service presentation.

order:

The County has been prassnted substantial evidence that lsaks
from the underground gasoline tanks ocourred during the time
Douglas Motor Service was cperating them. Therefors, Douglas
Motor Service is a responsible party. Pursuant to Health and
Safety code Section 25299.37{c), Alvin Bacharach, Darbara Borsuk,
arnd Douglas Motor Jdwrvice and Its Partnors shall take appropriate
corrective action in response to the discovery of unauthorized
releases assoclated with gascline tanks lucated at 1432 Harrison
sc., oaxland, CA.

Sincerely,

ferd m S,

Paul M. Smilh
Senior Hazardous Materials Specialist

cCs

Gil Jensen Esq., Alameda County District Attorneys Office,
Consumer and Environmental Protection, 7677 Oakport
vr., Suite 400, Gakland, CA 94621

Alvin Bacharach, 383 Diablo Road, #100, Danville, CA 94526

Barbara Jean Borsuk, 283 Diablo Road, #100, Danville, CA
94526

Laland Douglas, Douglas Parking Company. 1721 Webster
Streat, Oakland, CA 94612

Lagter Faldman, CA Regional watar Quality Control Board, San
Francisco Bay Region, 2101 Wabmtar St., Fifth Floor,
Oakland, CA 54612

TOTAL F.B2



ALAMEDA COUNTY
HEALTH CARE SERVICES 0N

AGENCY :f'
DAVID J. KEARS, Agsncy Director

DEPARTMENT OF ENVIRONMENTAL HEALT-
Hazardous Materials Program
80 Swan Way, Rm. 200

July 31, 1990 . wig_ 23\ -4

Mr. Alvin Bacharach & Ms. Barbara Borsuk
383 Diable Road #100
Danville, CA 94526

*eddiotios of violationees
RE: Barrison Btrest Garage, 1432 Harrison 8t., Oakland, CA 94612

Dear Mr. Bacharach and Ms. Borsuk:

This is a follow-up letter to an inspection performed on Friday,

July 27, 1990, with regard to an expired underground storage tank
permit at the above facility,

Upon inspection, it appears that there are additional underground
tanks on the property which are currently unpermitted. You are
currently in violation of the Health apd Safety Code, Section 25284.

The following concerns need to be addressed regarding this location:

An investigation of this site needs to be pertormed to find
out the correct number of tanks which currently exist at the
above loocation. :

In accordance with the Califernia Code of Regulations (CCR),
Title 23, chapter 3, Subchapter 16 Underground Tank Regula~
tions, you must perform one of the following actions:

1. Submit a tank closure plan to this Department as
required by Article 7, 2670, or

2. Apply for a parmit as required by Article 10, 2710.
(Pernit applications are attacheq)

If the single walled tanks ars to be peTnitted, they must be
precision tested annually, piping must have leak detectien
devices (if delivery lines ars prassurized), fuel inventory
nust be monitored daily and quartarly monitoring rsports must
be sent to this office.




Mr. Alvin Bacharach & Ms. Barbara Borsuk
383 Diablo Read #100

Danville, CA 94526

July 31, 1990

Page 3 of 2 -

Our files show no past records of any tank tightness tests,
line leak detection tests, or records of guarterly reports.
You are currently in violatien of Title 23 of the CA Code of
Regulations, sections 2712, 2651, 2643, 2644 & 26332.

It is our understanding that an investigation is currently underway
to determine if there is contamination frem the underground tanks at
the site. You are required to submit copies of all laboratory analy-
ses ©f borings, chain of custody, and associsted reports. If a leak
has occurred, you ars required by law, to submit within 5 days, a
full written rcgort (including an unauthorized raleacae form). In
addition, you will be required to amsess the extent of hydrocarbon
centamination to soil and groundwater.

Accerding to Section 25299 of the Health and Safety Code (H&SC), any
operator of an underground tank system whe fails to report an unau-
thorized release, or fails to permit an inspection of the facility,
or to parform any monitering, testing, or reporting required, shall
ke liable for a civil penalty of not less than five hundred dollars
or more than five thousand dollars for each underground storage tank
per day.

iou are requested to notify this office in writing within 10 days

of the receipt of this letter of your intent with regard to the
Qisposition of the underground tanks at the above location and to
inform this office of any contamination problems associated with this
site.

Should you have any questions, please contact me at (415) 271-4320.

finceraly, .

Pl M buk,

Paul M. Smith,
Hazardous Materials Specialist

PMS8:anc

ce: Gil Jensen, Alameda County District Attorney, Consumer and
Environmental Protection Agency
Laster PFeldman, SPF
Robert Buchman, King, Schipiro, Mittleman & Buchxan
Steve Davis, Lsases
;:?athan Redding, Fitzgerald, Abbot & Beardlay
e
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ALAMEDA COUNTY Gan- |4 8
HEALTH CARE SERVICES
AGENCY
DAVID J. KEARS, Agancy Director
CertiYled Maller P UtZ 128 7% SEPARTMENT OF ENVIRONMENTAL HEALTF
Harardous Materinie Program
September 24, 1990 80 Swan Way, Rm. 200
Qakland, CA §4821
Mr. Alvin Bacharach & Ms. Barbara Borsuk (415)

383 Diablo Rcad #100
Danvilla, CA 94526

RE: Earrison 8trest Garage, 1432 Harrison 8t., Oaklana,
CaA, 94812

Deaar Mr. Bacharach and Ms. Borsuk:

We have received and approved the tank closure plan for the removal
of two gasoline tanks located at the above site submitted by Verls
Conastruction. Before the tank removals can be scheduled tha
following concerns need to be addressed:

There i3 soma concern of subsurface contamination levels which
may cause a human health problem during and after the tank
removal. A preliminary subsurface investigation dated August 8,
1990 performed by Subsurface Consultants of the gasoline tanks at
the above site identified contamination levels in seil which
indicate that high lavels of contamination of Total Petrocleum
hydrocarbon (TPH) and Benzene, Toluene, Ethylbenzene and Xylene
BTEX) are present in the soil from an underground tank laak.
Based on the levels of contamination reported it is likely that
groundwvater has also been impacted.

The levels of contamination present from the tank excavation and
stockpiles could present hazards to human health. For exanple if
levels of benzene are determined, via monitoring with Draeger
tubes or Organic Vapor Analysis, to exceed the permisaible
exposure limit (PEL) the stockplles cannot remain onsite. If the
stockpile tailings (which must be covered with visqueen) or tank
excavation emit contamination below the PEL the excavation Fit
can remain open until the chemical analysis results bscoma
available so that the characterized soil can be appropriately
dealt with. Thera is some question as

will be stored and what mitigative measures will be taken if any?
relimina git gessments wou n

of the amount and extent of contamination at the above gits.

It is our understanding that there are several hun
IIigId currently is each tank. This 1iquid needs to be removed
Prior to the tank removal. You are requested to provide coples

of waste recycling receipts or manifests of waste disposal to
this office.

Chemical sampling beneath underground piping every 20 linear feet
are rsquirsd in order to examine for subsurface contamination.
Arrangements ror performing this sampling must be made.




L e °

Mx. Bacharach/Ms. sorauk
Esptamper 24, 1990
Page 2 of 2

Based upen the findings referred to in the above raport you are
legally obligated to report any unauthorized release to this
department, Saction 2652 of Title 23 of the CA Code of Regulations
states that within 24 hours of the discovery of the ralease the
release shall be reported to the local agency and the State 0Office cof
Emergency Services or the Regional Board. Title 23 further states
that within 3 working days of detecting the release, the operatcr or
permittee shall submit to the local agency a full report of the
extent of contamination, the proposed method and locatien of
disposal. You are requested to fill out an unauthorized release forn
(enclosed with this letter).

Please be advised that section 25299.37(a) of Division 20 Chapter 6.7
of the Xealth and Safety Code states that each owner, oparator or
other responsible party shall take corrective action in response to
an unauthorized release in compliance with thies sectien. Section
25299.37(¢c) states that the local agancy may issue an order to the
owner raquiring compliance with this section. Section 25298 (c) (4)
states that no person shall close an underground tank unless he
demcnatrates to the appropriate agency that the site has been
investigated to determine if contamination is present, or if there
were past releases, and if so, that appropriate corrective or
ramedial actions have been taken., 1If appropriate remediation is not
taken this could be considered improper closure of an underground
tank making the reseponsible party liable for a civil penalty of not
less tan $300.00 tc more than $5000.00 per each day per violation.

You are requested to respond to the above concerns within 14 days
of the receipt of this letter.

Should you have any questions, please contact me at (415) 271=-4320.
Sincerely,

Pour m. Ak,

o JFAUL M. 8mith,
#=. “Hazardous Materials Specialist

€¢: @il Jensen, Alameda County District Attorney, Consumer and
Environmental Protection Agency
Laster Feldman, SPBRWQCH
Robert Buchman, Xing, Schipiro, Mittleman & Buchman
Stave Davis, Lsases
,J:gathan Redding, Fitzgerald, Abbot & Beardley
Pilles
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ALAMEDA COUNTY .
HEALTH CARE SERVICES

AGENCY
DAVID J. KEARS, Agency Director

DEPARTMENT OF ENVIRONMENTAL HEALTH
Hazardous Maieniala Program

80 Swan Way, Am. 200

Oaitiand, CA 04821

(418)

July 12, 1991

Mr. John Cummings

acs inears

6761 Slerra Court, Suite D
Dublin, CA 943568

Re: Comments on Nodified Work Plan FProposal for 1412
BEarriseon St. and Adjoining Alice stxeet Garage.

Dear Nr. Cummings:

on March 22, 1931 this office approvad yocur Site
Characterization/ Assassment Propesal £or 1432 Harrison Strest,
cakland Cik and tha adjoining Alice strsst Parking Garags. Dus to
financial and other considerations axpreased h{ Mr. Lao on bahalf
of his client a subseguent propesal (outlined in a S page lsttar
dated April 26, 1991 from Jonathan Leo to Mark Thomson) was
submitted to this office for consideration. although thers wvare
nuserous differences in Mr. leo's letter from that of the
original site characterization proposal (as were discussad with
Mr. Lao, Mr. Cummings, Mr. Thomson and mysalf ir a talephonae
conversation on or about May 14, 1991) it was agresd that a
"aodified work plan® ocutlining mors specific information and
con:aininq a clesure plan would be submitted to this office for
Teview, -

Alameda County Environmental Health, Hazardous Materiala Division
has received and reviswed the Modified Work Plan For the Removal
of Underground Storage Tanks and Installation of Groundwater
Monitoring Wells (Modified Work Plan) from $¢§ Consultants, dated
June S, 1991, The work plan as proposed has several deficiencias
which must be addressed prilor to the work plan approval. You are
i.qn.ltld to submit a revised vork plan addressing the following
BEUESE!

1) This work is tc bs conducted consistent with the WIrie
Regional Recommendations for Praliminary Bvalustion and
Investigatioa of Undarground Tank Sites¥, dated 10 August
19%0, (Tri-nugional Reccmmendations) which is to
incorporated into and made a part of the modified work
plan by refasrsnce.
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Mr. John Cummings
July 13, 1981

Page 2
a)

3) Health and Safety Plan:
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During cur Ray 14, 1991 conversation it was
establinhed that once the initia) soil sampiing
analysis for all of the Tri<Regisnal Recoamendation
linted analytical constituents vers tested for, that
futurs analytical constituents ht could be for
only those vhich initially produ dstectable
concentrations.

This procedure is allowable when collacting and
analysing soll sanmples within the same sanpling location
and for tha sama contaminants. However, when analyzing
for groundwater constitusnts and in the soll testing

during construction of tha menitoring wells you are (as
per thas Tri-Regicnal Guidelines) regquired to analyse for
the full complement of contaninants rathar than only
those which were detected in scil. After saveral
sanpll svants, if certain substancea ara not detscted,
discussion as to futurs Bubstancas sought, aftar
conferring with the RWQCB, can be discussed with this
office. Buch detarmination will be based upon the Tri~
Regional Recumaendations and technical standards.

on July 1, 1991, T received information (see enclosurs)
that & 138 and a 144 concentration of benzens was found
in the liquid/sludge in sach of ths two gaselins tanks on
the Harrison Strest side of the site during a prier
investigation. This appsars to be a higher level of
bansens than would normally bs expectad in gasoline.
Existing, as wall as this new information, icates the
presence of signiticantly high lsvels of chlorinated
solvents and PCBa to warrant a nore slaborats Health &
Safety Plan. Due to this nev information we raguira tha
your Health and Safeiy Plan be revised tc include

additional safety msasures to guantify contaminants and
protect human health and the anvironzent from exposure
from any of the aforerzantioned constituents.

The revissd Health and Bafety Plan shall includs the
followings

Monitoring of the air space in and around the work si
inovluding the enclosad garage arsas and public sidewa
and streets, for the protestion of the garage saploy
patrons snd the genersl public. You are regquired te
specify how menitering will occur, the types of
nonitoring devices to be employsd and the gualifica
of ths parsons conducting the monitoring. This pl

include monitering activities during tha tank remov
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and any related work at tha site, as well as durlng the
tine(s) vhen any datectable contamination ramains on
site. State spacific quantitative contamination levels
which are not acceptable and a Contingency Plan to be
ixplenented in the situaticna whara these paxinmum leavels
ars sxcesded.

4) You are required to provide the state
certification numkar of the 5C8 laboratory in
Long Baach. All lab analysis must bs conducted
by a state certified laboratory and tha lab aust
have certification to conduct sach tast -
perforrmed. IPA holding times must be adherad tc.
You ars also ragquired to have the laboratory
indicate in their report any unidentified
anomalous data indicated in the gas chromatograph
print out or by any other means. Also, address
the proposed maasures which will be empleyed in
analysing for conatitusnts for wvhich the 8CS
laboratory does not have propar cartification (it
applicable) .

5) Whan ling for the presencs of chlorinatad
hydrocarbons you ars required to utilize EPA method
8010/8020 or 8240 rathar than §120 which was apacified in
(Table 2 of page 18) of the Modified Work Plan.

é) In our conversation on or about May 14, 19931, arding
the April 26, 1991 letter, it was agreed that all samples
would be tasted for all contaminants listad at ths last
paragraph of page i of tha April 26, 1991 letter.
Although we allowed you tc take the wash rack »
samples on 5/23/91, & raviewv of the work plan indicates
that the wash rack sump saaples have not besn tasted for
tha S pricrity metals. Accordingly, you are required to
sanple tha vash rack sump, basemanit drain, and capped
pipe in the Alice Street bassment for these constituents.
(Please alsoc note that the tast method you used for the
5/23/91 samples = 8120 « bears no relationship to the
centaninants sxpacted to bs snecuntered at this site.

You will need toO use §010/8020 or 8240 vhen thasa samplas
are rs—taken and analysed.)

(3} To elarify tha sampling for metals (whers applicabla),
you are required to analyse for the triva priority metals
(Pb, Ni, Zn, Cr and Cc4).

a) You are raquired to collect a sampla avary 20
lineal feet for all ancillary piping (ragardless
of vhether the piping is removed or not) and
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analyss for the prasence of the same constituents
for which thess pipas are connected.

9) Rogardinq the sazpling of stock pile excavation
tallings, page 20 of the nodified work plan
states that ons sample per stock pila would ba
collectesd. The nuzber of saxples per stock plle
shall be based upon voluma of the soil, proposed
storage, treatment and/or disposal methods and
field conditions, Numbers of stockpile samples
are often determined based upon the disposal or
treatuent requirements of the fagcility which is
accepting tha contaminated nmaterial. sSpecify tha
stock pilad material saapling schaduls.
Stockpiled scil sanples are tc be composited in
the laboratory; fisld compositing is not
accaptable. B8tockpiled material is to be covered
with visgqueen over and underneath of the
material.

10) Regarding the sampling of the Lift area (discussad
on page 18 of the moditied work plan), you are
required to collect a discraete sample underneath
each hydraulic ram, sach fluid reservoir and for
evary 20 feet of piping unless field conditions
indicate tha nesd for more or less sanpling.
Analysis shall be consistent with Table 2 on pags 18
of the nodified work plan unless site conditions
indicate the presence of other contaminates.

a) On page 33 of the modified work plan you have
indicated the sample analysis vill ba complated within 14
days. This is at variance with the May 14, 1991
agreemant that analysis would he completad within 1C days
of sampling. Howevar, this change is acceptable. This
raw data shall immediately be provided the County with an
aACCOmpany nap describing the sanpling location. The
time dalay in submitting the above data does not relisva
ou and/or your clients from their responsibility te
nsure that thers are no health or safaty hazards as &
result of axcavationa remaining open or the storage of
contaminated stockpiled materials on esits.

11)

b) As discussed at issue 32, liniting the constituents
sanpling in the soil and ground water would be
inconsistent with the Tri-Regional Recommendation.
Aucnrdinql!, we axpect the three groundwater wells to be
installed immediately upon tank and piping removal.

Sampling of the walls shall oogour within seven days of
installation. Analysis turn-arsund shall be i4 days.
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12)

13)

14)

15)

16)

17)

within 10 vorking dates of analysis, the Phase II
workplan "describing and svaluating the data outlined and
providing a phase II workplan for further sits
characterization® (das April 36, 1991 lettar from
Jonathan Leo te Mark Thomson) shall be submitted to this
office. The Phase II rapart is to include, among othaer
things, a proposal to install additional sonitoring wells
on and off site as varranted by the rasults of the Fhase
T investigaticn and consistent wvith tha Tri-Regicnal
Recommandations.

Phase I calls for the installation of thras groundwater
monitoring wells. Bpecify the analytes sought in each
well and the fraguancy of ground water elevation
peasurenents and ground water analysis.

If ground vater is sncountersd in any of the tank
sxcavations you will be required to sample that water per
the Tri-Regicnal Recommendations.

The County Closure Plan portion of the Modified Wcrk_Plan:
must be datad and sxecutad by both of the property
OVTIars.

It is anticipated that highly contaminated soil and/or
fres product conditions may be ancountersd at this site,
therafores we require that you develcp several
cuntingoncio- for handling the anticipated contaninatas
including appropriats soil treatment and/er disposal
situations. We also expect plans for the immediate
abatement of any hsalth, safety firs or axplosion hazard
that ecccurs dur site work.

We wish to maks explicit that a ocondition of any appreoved
work plan will ba that a rapzresentativa from Alansda
County Hazardous Matsrials Division will be present
during the underground tank remcval(s), first round of
sanpling, and any subssgquant sampling at the above site.
Additional langl ng nay be ragquired at Alameda County's
direction as fisld conditions dictate and acgording teo
the Tri-Regiocnal Recommendations as well as any other
appropriate guidance documents.

The werk plan does hot provida spacificity as to the
extent of excavation which will eccur at esach of the
sitea whers tanks, sumps, lines or holsts will ba
rencved. You are required to provide more elaboration as
to the extent of the initial avcavation which will occur
in each zrea.
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The tank ramoval ard associated work may provide a valuable and,
perhaps, the only cpportunity to coellact svidencs that might show
the type of gasoline used, it's age or any other data which could
help establish vhan any lesaks occurred. We suggest that if your
cliants are interested in considering thias sort of an
investigation they retain axpart(s) who are knowledgeadle in this
area.

Finally, a reviev of cur recerds indicates that the funds
previcusly submitted for Department of Health oversight for this
project are depleted. Plaase submit to this office a check made
payable to the County of Alameda for § 1000.00.

If you have any questions regarding the contant of this lette
pPlaasa feeal free to contact ne at 415/371-4320. -

gincerely,

Rt . A

Paul M. Saith
Hasardous Materials Specialist

Jonathan Leo BEaqg., Heller, Enrman, White & McAuliffas
Mark Borsuk Esq.

Mr. Alvin Bacharach

Ms. Barbara Beorsuk
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" ALAMEDA COUNTY ® ® 0l
HEALTH CARE SERVICES 300041
AGENCY
DAVID J. KEARS, Agency Direcior
DEPARTMENT OF ENVIRONMENTAL HEALTH
Hazardous Materiais Frogram
80 Swan Way, Rm. 200
Caidardl, CA 84821

Septeaber 3, 1991

Mr. John Cummings

scs inears

6761 Sierxra Court, Suits D
bublin, CA 94568

Re: Comments on the Revissd Nodified Work Plan Preposal for
1433 Eazrriscon street and Adjoiaing Alise Street Garages.

T i . N .

| Dear Nr. CUEmings:

Alameda County snvironmental Hesalth Departwment, Hasardous
Materials Division nas received and reviawved the Nodified Work
plan vhich you submisted to0 this office, dated August 19, 1991.

Upon review the vork plan is still deficient in the following
areas:

1) Health and Sefety Plan concerns regarding halogenated
solvents atill need to be addressed. <Chlorinatsd solvents
ware reported in laboratory analysis from 3CS collected on
July 10, 1991 and also from data collected October 19, 1990,
The Health and Sazet plan should address the air monitoring
procedures utilized to detect the presenca of suspact
chlorinated constituents and the permissible levals of
each contaminant.

You ara required to davelop and maintain a lnnitaring log on
tha job site in ordar to evaluate the presencs of al

suapact airborna contasinants. You are required to spacify
the contaminants sought, freguancy of meonitaring, the method
cf dstection and parson(s) conducting the monitoring.

The revised Eealth and Safety Plan shall include the
following:

Monitoring of the air space in and around ths vork site
including the snclosad garage areas and public sidewalks
and streets, for the prataction of the gurage smployess,
patrons and the ganara)l public. You are raquirad to
specify how monitoring will occur, the types of
monitoring dsvices to ba used (vhich must be capable of
detecting all substances that have previcusly been
detected at this site) and the qualifications of the
persons cenduating ths manitoring.
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3)

3)

4)

S)

-

This plan must includa monitoring activities during the
tank removals and any ralated work at the site, as well
as during the time(s) when any datectable contamination
remains on site. @tats ifie quantitative
contamination lavels which are net acceptable and a
Centingency FPlan to be implemanted in the situations
vhera these maximum levels are axcasded.

You are raquired to specify the interin measures you will
taka during the interval betwaen start of axcavation for
the tank rsmoval(s) and the closurs of that axcavation to
ensure propar site sscurity measurss are observad,
including control of air borme contanination.

Pags 12 of the Revised Work plan statss that the project
manager is authorized to act as the site safety officer.
You are required to specify the name of a projsst manager
who will be on site at all times when work is being
conducted on site.

You ars required to spacify in a Contingency Flan what
measures will De taken in the evant that levels exceed
pernissidble exposure level (FEL) amcunts. Pleass Aiscuss
the operation of the parking garages during the tank
rencvals and associated werk and any measurss wvhich will be
taken if the FELs are exceaded.

Page 20 of the Revised Work plan states that 2 samples will
be collected every 50 cubic yards. Pour discrete samples
ara required per 50 cubic yards, and samplas are ta bDe
composited in the laboratory. Also, specify vhare you plan
to stora stock piled soil.

Priocr sxpariance with hydraulic 1ift removals in back £i11
material has shown a tendency for the soil to slo inte-
the former location of the ram which renders sampling
difficulties. You ars requested to elaborata the methoed for
e:tt.eting discrete soll samples from beneath the hydraulic
) § Tams .

Page 329 of the Revised Work plan states that soil tallings
collacted frem monitoring well borings will be labelled
"Posaibly hasardcus®. You are requastad to also lsbel sach
drun vith a sample number idantifying the drum with the
appropriate sample number(s).

Plesse confirm the state certification for SCB laboratories
in Long Beach as E735 so that it can be entered in the
closure fera appliocatien.
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7) As specified in the County closura plan the method detection
1imits do net confore to the Tri-Regional Reccamandations.
You are raquired meet ths higher detaction limits as are
required on page 18 of the Tri-Regiocnal Recommandations.

&) on page 14 of the Ravised Work plan you indicated that the
installation of the monitoring wells would characteriza the
lateral and vertical extent of contamination at the abave
site. If substantial subsurfece contamination exists
adaitional wells will be required to adequately define the
sxtent of contamination bensath the site.

Plesase be adviseZ that you are cbligated to cowply with all ot s
the conditions specified in the July 13, 199) correspondence as
well as any previous or future conditiona specified by this

agenoy.

Additionally, as specified in the July 12, 1991 corrsspondence
frem this office you are required to submit a Phase II Work

1 within 10 days of the completion of the labaratory
analysis from the groundwater monitoring well imstallation. The
Phase II report is to include, among other things, a proposal to
install additional monitoring wells on and off site as wvarranted
by the results of the Phase I investigation and consistent with
the Tri-Regional Recommendations.

Finally, a reviev of our records indicates that tha funds
previously submitted for Alameda County Hazardous Materials
pivision ovarsight for this project are depleted. Pleasa subait

:e this office = check made payable to the County of Alaseda for
1000.00.

If you have any quastions regarding the content ¢f this letter
please faal Irse tc contact me at 418/271-4320. -

aincerely,

ok . Atk

Faul X. Smith
Nazardous Matarials Specialiat

Jonathan lLsc Bsg., Reller, Ehrman, White & MeAulifte
Mark Borsuk Beq.

Mr. Alvin Bacharach

Ms. Barbara Borsuk
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October 29, 1991

Mr. John Cummings
SCS Engineers
6761 Sierra Court
Suite D

Dublin, CA 94568

Re: Comments of September 24, 1991 Revision toc the Work
Plan proposal for 1432 Harrison and adjoining Alice
Street garages, Oakland, CA 94612

Dear Mr. Cummings:

Alameda County Environmental Health Department, Hazardous
Materials Division has received and reviewed your comments
responding to the September 3, 1991 letter from this office.

INTRODUCTION:

Our evaluation after reviewing SCSs several submittals is that
SCS5 apparently considers this to be just another routine
underground tank removal. There are several factors which make
this removal far from routine. These include but are not limited
to the following:

1) The tanks, sumps and hoists and associated ancillary
piping are all located in confined or relatively
confined areas with either full or partial enclosure
within structures.

2) Chemicals which have previously been detected in or
around tanks, pipes or sump are other than those
typically found in fuel related underground tank sites.

| 3) Both garages are located in urban locations with

| relatively high foot traffic from workers travelling to

| and from adjacent commercial businesses. Air intake

| systems from adjacent structures may collect and

| circulate contaminated air produced from contaminants
at the above site to heat or cool nearby buildings.

4) The garage systems are currently being used to park
vehicles and it is my understanding that SCS currently
plans that they will be occupied during the proposed
removal activities. The intended use of the parking
facility coupled with knowledge cbtained from previous
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sampling intervals raises concerns regarding the
possible health and safety which might affect parking
patrons, employees and the general public.

Cal-OSHA: -

After reviewing SCS's September 24, 1991 letter I became
concerned about SCS's monitoring proposals in relation to worker
and public safety. In particular I was concerned about the issue
of proper monitoring to detect the presence of exposures from all
of potential chemical detected on site. As a consequence of
these concerns I discussed this matter with Cal-OSHA, Oakland
Enforcement Office (Jonathan Rossen, Associate Industrial
Hygienist). Cal-0SHA agrees that we are justified in requiring
airborne monitoring for each hazardous substance that has been
reasonably shown to be associated with this site. They also
stated that the monitoring instruments(s) used must be able to
detect the specific substance to be monitored. They also
concurred with us that monitoring for benzene will not adequately
detect chlorinated hydrocarbons or PCBs.

Photo Iconization Detector:

SCS proposes to use a photo ionization detector (PID) to detect
the presence of all contaminants previously found at the site
including all petroleum and chlorinated compounds. We baelieve it
can't be done with a PID. A PID normally calibrated to
isobutylene, is incapable of giving an indication that the
permissive exposure levels (PELs) of chlorinated solvents or
benzene have not been exceeded.

It should be noted that the ionization potentials for many
halocarbons are greater than 11.0 electron volts (ev) therefore,
the standard 10.2 ev bulb used with a PID would not cnly be non-
definitive for the presence of a specific compound but it is
likely that it would be unable to detect its presence.

Regarding the issue of providing quantitative and qualitative air
quality moniteoring information you are reguired to employ a more
definitive monitoring system than the proposed PID. Please
specify the type of continuous monitoring system to be used, the
frequency of monitoring and the qualifications of the personnel
performing the monitoring. You are also required to maintain a
monitoring log decumenting the chemical monitored, the level
obtained, and the frequency of monitoring.

Enown Data:

To clarify the laboratory results referred to in the September 3,
1991 correspondence from this office, the results referred to
were of data received by this office of July 10, 1991 via FAX
transmission from SCS. The data were actually collected on
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Fax (SiQ) 273-a88e
October 14, 1992

VIA MESSENGER

Mark Thomson, Esq.

Deputy District Attorney

County of Alameda

Consumer & Environmental
Protection Division

7677 Oakport Street, Suite 400

Oakland, CA 94621

Re: Request To County Of Alameda To Name Douglas
Motor Service And Its Partners As Responsible
Parties As To 1428-1434 Harrison St. and

1435~1443 Alice St., Oakland. California

Dear Mr. Thomson:

Oh behalf of Alvin H. Bacharach and Barbara Jean Borsuk, we
request that you name Douglas Motor Service and its
partners as "responsible parties" with regard to all
environmental lnvestlgation and remediation work at this
property. This request is based on new evidence -- the
Douglas depesitions -~ in which the Douglas partners have
dramatlcally changed their testimony and admitted that
their previous sworn testimony before the State Board was
false. In their depositions, the Douglas partners admitted
that the underground storage tanks leaked during their
tenancy, that they knew it, and that the leakage continued
for months or even years before they did anything about it.

The Douglas depositions not only provide sufficient
evidence to name Douglas in the Order, but compelling
evidence that Douglas should be designated as the primary
responsible party. First, the Douglas partners admitted
that the storage tanks leaked and that they knew it.
Second, they admitted that they never monitored or tested
the tanks despite knowledge of these requirements. Third,
they admitted that they did not tell the owners a number of
critical facts. For example, Douglas never sent the owners
any of the literature Douglas received on requirements for
monltorlng, testing, registration and closure of tanks.
Slmllarly, the owners -- and everyone else —-- learned for
the first time during the depositions that Douglas did not
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replace one tank in 1975, as previously believed, but
simply abandoned it. As to the other tank, Douglas
admitted knowing that the tank leaked many months before it
was replaced.

In short, the Douglas depositions show that Douglas caused
or permitted contamination of the property, failed to
timely correct it, disregarded State laws on monitoring and
testing, and misrepresented the property's true condition
to the owners. Worse yet, Douglas did not tell the truth
about these matters to the State Board.

The Douglas depositions have fundamentally changed the
facts and assumptions upon which the County previously
relied in determining responsibility for cleanup. We
respectfully request that you now reconsider that issue, in
light of the depositions, and designate Douglas as the
primary responsible party. After you have considered the
information in this letter, we also ask you to advise us of
the approximate date we can expect the County's decision in
this matter. Beyond that, it is up to you and the State
Board to decide whether Douglas' false statements to the
Board constitute perjury or other actionable misconduct.

Procedural History

On July 31, 1990, the Alameda County Health Care Services
Agency issued a Notice of Violation to the owners. On
September 24, 1990 the County issued a Cleanup Order to the
owners. At a meeting on January 14, 1991, the owners
requested that the County name Douglas as a responsible
party. Douglas had leased the garage, operated the
gasoline facilities, retained all the gasoline revenues,
and subleased space to various auto repair shops for a
period of 16 years (1972-1988).

The County, nevertheless, refused to name Douglas, and the
owners petitioned to the State Water Resources Control
Board on February 7, 19%1, pursuant to Health & Safety Code
Section 25299.37(d). After extensive briefings and a
hearing involving the County, the owners, and Douglas, the
Board issued Order No. WQ 91-07 on June 20, 1991. The
Board's Order concluded:

Petitioner's contention that Douglas
ought to be added to the County's order




CrROsSBY, HEAFEY, ROACH 5 MAY

PROFESSIONAL CORBORATION

Mark Thomson, Esg.
October 14, 1992
Page 3

appears to have merit. If the County
has substantial evidence that the leaks
from the underground tanks occurred
during the time Douglas was operating
them, the County should add Douglas to
its order. (Order, p. 4; Ref. #1; see
footnote on p.4, infra.)

This letter presents the evidence necessary for the County
to add Douglas to the Order and to designate Douglas as the
primary responsible party.

There Is Incontrovertible Evidence That The
Underground Gasoline Tanks Leaked During
The Time Douglas Operated Them

1. Douglas Misrepresented The Facts To The
Board. One Tank Definitely leaked, And

uglas Knew It

In his Declaration to the State Board, Lee Douglas stated:

To the best of my recollection, at no
time during Douglas' tenure on the
property did inventory control
procedures, which consisted of
comparisons of tank stick readings,
meter readings and sales figures,
indicate that gasoline was being lost
from any tank. (Decl., March 25, 1991,
€ 11, p. 3; Ref. #2; see footnote on

p-4.)
In his deposition, when asked whether gasoline was leaking
from the tanks, Mr. Douglas stated: "One we knew was

eakin as." (Lee Douglas Depo., p. 313:6; emphasis
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added; Ref. #3.) Lee Douglas thus directly contradicted
the sworn testimony in Paragraph 11 of his Declaration.
Both Lee Douglas and Ron Douglas testified that they were
alerted to loss of product from this tank by their
bookkeeper, Dorothy Vukas, who pointed out that they were
buying more gasoline than they were selling. (R.D.,

pp. 185:9-15, 200:23-201:2, 203:13-21; L.D., p. 201:9-23;
Ref. #4.) Ron Douglas testified that the Douglas partners
discovered the loss of product about "eight to ten months"
before the tank was replaced in late 1982, (R.D.,

pp. 199:3-18, 492:18-25; Ref. #5.) Despite the leakage,
Douglas continued using the tank until it was replaced.

id.

This tank, referred to as "tank 2," was the same tank
investigated by Robert Miller Company, at Douglas' request,
in April and May, 1982. Miller Co. conducted an air test
of the tank, which demonstrated that the tank leaked. Phil
Musser was President of Miller Co. at the time, and his
Affidavit to the State Board recites in detail his
investigation of the tank, discovery of leaks, and
discussions with the Douglas brothers about them. In their
depositions, the Douglas brothers "could not recall" these
discussions with Musser, but Ron Douglas recalled that
someone had "checked" the tank. (R.D., pp. 214:8-216:22;
L.D., p- 211:3-18; Ref. #6.}

Both Douglas partners admitted that tank 2 was leaking and
that Douglas knew it months before the tank was replaced.
(R.D., pp. 194:6-20; L.D., p. 200:3-22; Ref. #7.) Ron
Douglas later saw a hole in the tank the size of a "Kennedy
half dollar" when the tank was removed. (R.D., pp. 255:6~
22; 257:7-17; Ref. #8.) Neither of the Douglas partners
could explain the delay between May, 1982, when Miller
Company discovered the leaks, and October 1982, when

The Douglas depositions will hereafter be referred
to as "R.D." for Ron Douglas and "L.D." for Lee Douglas.
Excerpts from the depositions, exhibits, and other
documents, such as the Douglas Declaration and State Board
Order, are attached and referred to in this letter by
reference numbers ("Ref. #"). We will provide you complete
copies of the depositions, exhibits and videotapes of the
depositions upon request.
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Douglas finally had the tank replaced. (R.D., p. 217:9~-
25; L.D., p. 215:17-25; Ref. #9.)

As noted earlier, the Douglas partners not only admitted
that this tank leaked gasoline, but also admitted that
their sworn statements to the State Board were false. When
asked whether the statements in Paragraph 11 of his
Declaration (denying that any leaks had occurred) were
true, Lee Douglas testified:

Q. Let's take a look at Paragraph 11
[of the Declaration]), if you would,
please. Okay?

A. Yes.
Q. 1Is that true?
A. No.
Q. Pardon me?
A. No.
(L.D., p. 321:4-11; Ref. #10.)

As this testimony indicates, the Douglas partners knew the
tank was leaking when they told the State Board it was not
leaking.

Douglas did not tell the owners the wheole story either.

Ron Douglas testified that, after replacing tank 2 in 1982,
Douglas told the owners they ". . . were satisfied that the
installation of the tank was satisfactory and met all the
cedes necessary to complete the job and meet the
reguirements." (R.D., pp. 290:22-291:5; Ref. #11.)

Douglas never told the owners there was any soil
contamination or that any further action was required after
the tank was replaced. (R.D., p. 291:2-5; L.D.,

PP. 241:23-242:4; Ref. #12.)
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2. Douglas Also Misrepresented The Facts As To

The Second Gas Tank. It Was Not Replaced In
1975, But Abandoned

In Lee Douglas' Declaration to the State Board, he stated
that "water was showing up" in one of the gasoline tanks,
and that the tank was replaced at Douglas' expense in 1975.
(Decl., § 7-8, pp. 2-3; Ref. #13.) This statement, too,
was false. 1In his deposition, Lee Douglas stated that he
did not know whether a tank had been replaced in 1975.
(L.D., p. 138:9-12; Ref. #14.) His brother, Ron, was
adamant that this particular tank, "tank 1," was never
replaced. (R.D., pp. 96:3-9, 100:22-101:8, 350:4-10; Ref.
#15.) Ron Douglas testified that, after water in the tank
proved to be a continuing problem, the Douglas partners
decided to simply shut the tank down. (R.D., pp. 90:8-
91:19, 93:6-11; L.D., pp. 119:20-120:17; Ref. #16.) It
remained shut down until the end of Douglas' lease. (R.D.,
pp. 387:19-388:3; L.D., pp. 303:17-304:17; Ref. #17.)

It was unclear from Douglas'’ testimony when the "water
problem" in tank 1 was first discovered, but Ron Douglas
admitted that there was some discussion of it as early as
1975. (R.D., pp. 103:11-105:21; Ref. #18.) 1In any event,
Douglas continued operating tank 1 until late 1982, when
tank 2 was replaced. (R.D., pp. 493:1-494:4; Ref. #19.)
Both tank 1 and 2 were originally 5350-gallon tanks and
Douglas kept operating tank 1, despite the water problem,
until tank 2 was replaced with a 1,000~gallon tank. Oonly
when Douglas obtained this additional capacity, did they
finally shut down tank 1. (R.D., pp. 99:12-100:16, 141:3-
9, 348:15-349:1; Ref. #20.)

The net result is that Douglas continued to operate tank 1
for as long as seven years after the water infiltration
problem became known. Water in the gasoline, in fact,
caused damage to several of the Douglas customers' cars.
(R.D., pp. 91:12-93:5, 95:1-96:16; Ref. #21.) While the
Douglas partners, in their depositions, maintained that
water was only leaking into this tank, Ron Douglas finally
admitted that, "If water comes in, we are assuming that gas
went out." (R.D., pp. 448:22-449:16; Ref. #22.)

The Douglas partners thus knew for certain that gasoline
was leaking from tank 2 before it was replaced, and they
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knew or had good reason to know that gasoline was leaking
out of tank 1 at the same time water was leaking in.

3. Douglas Also Misrepresented The Facts
Regarding Their "Inventory Reconciliation®
Procedures, Doudlas Had No Procedures Which
Qualified As "Inventorv Reconciliation"
Under State Law

Lee Douglas' Declaration stated that "inventory control"
procedures indicated no product loss "from any tank" during
Douglas' tenancy. (Decl., supra, ¥ 11, p. 3; Ref. #2.)
This statement was not only untrue as regards product loss,
but also untrue in suggesting that Douglas had "inventory
control procedures" worthy of the name. The "tank stick
readings" referred to by Douglas were performed on the
average of once a week, and none of these dipstick readings
was ever recorded. (R.D., pp. 80:16-82:10; L.D., pp.
. 44:14-24; Ref. #23.) Gas sales and pump meter readings
were recorded on “gas sheets," which were used to bill
monthly customers. Douglas' hookkeeper, Dorothy Vukas,
would then periocdically compare the pump meter readings
with the invoices for gasoline purchased. (R.D.,
pPpP. 87:14-25; L.D., pp. 52:14-53:15; Ref. #24.)

These procedures in no way complied with the requirements
for "inventory reconciliation" in the California Code of
Regulations, and the Douglas partners so admitted. (R.D.,
p. 423:11-17; L.D., pp. 317:3-318:16; Ref. #25.) See,
e.9q., Health & Safety Code §§ 25292, 25293; 23 CCR § 2646.
As Ron Douglas put it, they continued to use "the same
procedure they had for 50 years." (R.D., p. 309:3-17; Ref.
#26.) The fact that a leak was discovered at all using
these crude methods -- comparison of vendor invoices and
meter readings -- suggests that the product loss from
tank 2 must have been substantial. No one knows how much
gasoline escaped, or for how many years, before the leak
became large enough to be detected in this manner.

The Douglas depositions also demonstrated Douglas'
indifference to the requirements for tank intedrity
testing. See, e.qg., Health & Safety Code § 25292; 23 CCR

§ 2645. The Douglas partners acknowledged that they were
aware of the regquirements for testing, but they never
performed it on the new tank installed in 1982 or on the
old tank left in place. (R.D., p. 346:2~13; Ref. #27.) At
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the time Douglas vacated the premises in April, 1988,
neither of the tanks had been tested in accordance with
State Regulations.

Douglas' failure to monitor and test the underground
storage tanks cannot be explained by ignorance of the law.

To the contrary, both of the Douglas partners testified
that they received voluminous information from State

agencies, private consultants and ojil companies concerning
the new underground storage tank laws and requlations.

(R.D., pp. 344:11-346:24; L.D., pp. 169:18-171:24, 245:1-
246:4; Ref. #28.) For example, they received numerous
brochures from environmental consultants advising them of
the requirements for tank integrity testing and monitoring
and the time period when the new regulations went into
effect. (R.D., pp. 65:24-66:21; L.D., pp. 249:16-250:22;
Ref. #29.) At the time they received this information,
Douglas operated at least four parking garages where they
sold gasoline. (R.D., pp. 49:14~55:23; Ref. #30.)

Douglas has, in fact, long been one of the largest parking
companies in the East Bay, and when it came to gasoline
sales, they knew far more than the owners, who had never
operated the garage or gasoline pumps and who received none
of the revenues from Douglas' gasoline sales. These
revenues were Douglas' aleone, and Douglas had insisted that
these gasoline revenues be excluded from the rental
computation when the lease was first negotiated in 1972.
(See 1972 Lease, Addendum, § 29; 1974 and 1981 Leases,
Addenda § 28; see also, R.D., pp. 109:20-117:6; Ref. #31.)
In an October 28, 1975 letter to Sanford Douglas, Mr.
Bacharach noted that, “. . . you specifically wanted the
revenue for the sales of gasoline not to be included in
your gross sales figure ., . ." for determining the rent.
(Exh. 14; L.D. 168:11-18; Ref. #32.)

Despite the abundance of information Douglas received about
the new regulations for underground tanks, they did not
comply with monitoring and testing requirements at Harrison
Street or at any of their other facilities, including the
main garage they owned at 1721 Webster Street. (R.D.,

pPp. 65:24-66:1, 394:18-24, 401:3-16; Ref. #33.) And,
contrary to their statements to the State Board, Ron and
ILee Douglas admitted in their depositions that they knew
there was no "exemption" from the tank monitoring and
testing reguirements based on "low throughput." The only




CrROsBY, HEAFEY, ROACH = May

BROFESSIONAL. CORBORATION

Mark Thomson, Esqg.
October 14, 1992
Page 9

"exemption" was from vapor recovery requirements of BAAQOMD.
(R.D., p. 483:3-8; L.D., 37:4~19; Ref. #34.)

Finally, none of the literature Douglas received about
underground storage tanks, whether from the State,
consultants or other sources, was ever sent to

Mr. Bacharach and Ms. Borsuk. (R.D., pp. 354:17-355:14;
L.D., p. 171:3-24; Ref. #35.) The result is that Douglas
failed to perform tank monitoring and testing with full
knowledge of the regulations on these matters, while the
owners never received any of this critical information.
Douglas, not the owners, should therefore bear primary
responsibility for the leakage which occurred.

4. The Douglias Depositions Also Demonstrate

at Douglas Is Responsible For
Contamination Which Occurred Elsewhere In
The Garage During Its Tenancy

Douglas represented to its customers that it offered
"complete auto service facilities on the premises." (L.D.,
PP. 144:22-146:22; Exh. 4; Ref. #36.) Similarly, Douglas
advertised that it provided "complete systematized
automotive repair," including batteries, carburetor and
electrical experts, wheel aligning, brake service and body
work. (R.D., pp. 147:5-148:9, Exh. 58; Ref. #37.) And,
indeed, Douglas' subleases indicate that Douglas did offer
such services.

For example, Roy's Auto Body performed repairing of
automobiles "from bumper to bumper" at Harrison Street,
according to Ron Douglas. (R.D., pp. 153:25-154:6; Ref.
#38.) Similarly, Douglas had a sublease with a mechanic
named Thompson for "repairing and servicing" of automobiles
in a 1,000-square-foot area on the main floor, ". . .
including a wash stall, hydraulic hojst stall and all
utilities, fixtures and appliances therein." (R.D.,

Pp. 176:13-178:25; Exh. 66; emphasis added; Ref. #39.) At
the same time, Sanford Douglas wrote the owners and
requested permission for a one-year sublease with Thompson,
stating:

The mechanic who has been doing revair work
for the last several months has asked us for

a one-year sublease with a one-year option
at the same rental as presently exists, in
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order that he may have some security. His
interest is to be able to purchase some new
egquipment.

He is a good man and I would like to be able
to keep him.

He occupies the lubrication rack and the

spaces of four cars adjoining. (R.D.,
PP. 162:21-163:20; Exh. 61; Ref. #40;
emphasis added.)

In addition to this evidence of auto servicing and repairs,
Douglas had other subleases which provided for servicing of
cars on the premises. For example, Douglas had a sublease
with American International Rent-A-Car which provided that
American would sublet space for "Automobile Rental Storage
and Repai{r] of Lessee's own Vehicles." (Sublease, ¥ 6.1,
Exh. 63; Exh. 62; R.D. 169:5-23; Ref. #41.) BAmerican
subleased "a portion of the main floor, including offices
and automobile work areas. . . ."* (R.D., pp. 167:10-
168:10; Ref. #42; emphasis added.) Douglas, in fact, had
two subleases with American, which occupied the premises
for several years. Id.

Despite all this evidence regarding servicing and repairs,
the Douglas partners in their depositions denied that any
work, other than auto body work, had taken place at
Harrison Street. (R.D., p. 162:2-21; L.D., pp. 85:9-
86:25; Ref. #43.) With regard to Douglas' own
advertisement of “complete auto service facilities on
premises," Ron Douglas' response was, "That doesn't mean
anything. If anything came in, I would take them over to
D.M.5." [Douglas' operation on Webster Street]. (R.D.,

P. 145:16~23; Ref. #44.) 1In other words, according to Ron
Douglas, they represented to customers that they were
performing services on site, but then took the customers'
cars elsewhere. (R.D., p. 14B8:18-25; Ref. #45.)

With regard to Sanford Douglas' letter about the mechanic
who "occupies the lubrication rack," Ron Douglas flatly
denied that any such person worked there. Ron Douglas, who
now knows there is an underground tank associated with the
lubrication rack, even went so far as to suggest that his
father had been lying when he wrote to the owners about
this mechanic. In the end, however, Ron Douglas could not
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come up with any explanation as to why his father would say
a mechanic had been performing repairs and occupying the
lube rack if that were not true. (R.D., pp. 164:23-166:14;
Ref. #46.) Since the depositions, additional evidence
about this mechanic has turned up in the 1974 Yellow Pages,
which advertised "Tom Thompson, Mechanic" and "Fuel
Injection Specialist" for "Tune-ups & Repairs" at the 1432
Harrison Street Garage. (Ref. #47.)

With regard to the American International Rent-A-Car
sublease, Ron Douglas and Lee Douglas said that American
"neglected" the cars and never changed the oil or performed
lubrication, but simply did "minor stuff," such as
windshield wiper blades and light bulbs. (R.D.,

PP. 157:21-160:11, 172:1-12, 174:2~-175:7; Ref. #48.)

The Douglas partners thus denied that any auto servicing or
repairs took place at Harrison Street, other than the bedy
shop, and they denied any use of the hydraulic lift or
waste oil tanks. (R.D., pp. 174:20-175:7; Ref. #49.) This
testimony is simply not credible. It is contradicted by
numerous subleases, letters and advertisements, which refer
to auto repairs by various Douglas subtenants. For
example, the "mechanic who has been doing repair work for
the last several months," and "who occupies the lubrication
rack"” must have used the hydraulic heist. similarly, as to
the waste oil tanks in the basement, the Douglas partners
denied any knowledge of them, but Ron Douglas admitted that
he noted a "barrel of waste 0il" on the property sometime
after the Douglas lease commenced in 1972. (R.D.,

PpP. 69:24-70:20; Ref. #50.)

In short, despite the Douglas partners' denials, their
depositions strongly indicate that Douglas' subtenants
performed auto repairs and servicing on the premises and
used the hydraulic hoist and waste oil tanks. Douglas is
therefore responsible not only for contamination associated
with the gasoline tanks, but also for any contamination
arising out of auto servicing during Douglas' 16-year
tenancy.




CrosBy, HEAFEY, ROACH 5 May

PROFESSIONAL CORPORATION

Mark Thomson, Esdq.
October 14, 1992
Page 12

Legal Analysis

The Board has already stated that Douglas should be added
to the County's Order if there is "substantial evidence
that the leaks from the underground tanks occurred during
the time Douglas was operating them. . . ." (Bacharach
(1991) Order No. WQ 91-07; Ref. #1 .) The evidence
presented here clearly meets this standard.

Furthermore, the Board indicated that one party may be
placed in a position of secondary responsibility:

In many cases we deemed it reasonable
to place one party in a position of
secondary responsibility. (See, e.q.,
Order No. WQ 87-~6, Prudential Insurance
Company of America.) We find no basis
for suggesting that the County do that

in this case. (Bacharach (1991) Order
No. WQ 91-07.)

At the time of the Board's Order, the Board did not have
the benefit of the Douglas depositions, which now provide a
very sound basis for determining primary and secondary
responsibility. The facts established in the Douglas
depositions show that Douglas should be designated as the
primary responsible party, and the owners as secondary
parties who will be obligated to conduct the cleanup only
if Douglas fails to do so.

The State Board has made clear in several decisions that
primary responsibility may be assigned where the facts
justify it. For example, in Prudential, supra, petitioner
was the landowner and leased the site to Fairchild
Semiconductor and Micro Power, which agreed to conduct a
cleanup in response to the Regional Board's Order naming
the lessees and the owner. Prudential requested that the
Order be modified to make clear that it would be obligated
to perform the cleanup only if the lessees defaulted.
Prudential Insurance Company of America (1987) Order No.
87-6. The State Board agreed, noting that Regional Boards
can set a "different standard of performance" for lessees
and landowners where the facts warrant it. Id.

Similarly, in Vallco Park, Itd. (1986) Order No. WQ 86-18,
the petitioner owned industrial land and leased portions of




CRroOsaY, HearFey, ROACH & May

PROFLSBIONAL CORPORATION

Mark Thomson, Esq.
October 14, 1992
Page 13

it to two semiconductor manufacturers. The Regional Board
issued waste discharge requirements to the lessees and the
landowner, who petitioned to have his name removed from the
Order. The State Board rejected this request, but agreed
that the lessees should be designated as the primary
responsible parties. The State Board concluded that,

". . . the Regional Board should continue to look to the
lessees regarding cleanup and only involve the landowner if
the lessees fail to comply with the orders." Vallco Park,
Ltd. (1986) Order No. WQ 86-18.

Likewise, in Schmidl (1989) Order No. WQ 89-1, the Regional
Board issued a cleanup and abatement order naming Bowles
Flying Service, a pesticide sprayer, as the primary
responsible party and the Schmidls, the landowners, as
secondary parties. The landowners protested that they
should not be named at all, but the State Board concluded
the Order was proper:

The initial responsibility for cleanup
is with the operator, but according to
Vallco, it is appropriate to look to
the owner to assure cleanup in the
event the operator fails in its
obligations. See also, Stinnis-

Western Chemical Corp. (1986) Order No.

WQ 86-16; J.N.J. Sales and Services,
Inc. (1988) Order No. WQ 88-8.

Similarly, the Board has found it
appropriate to name landowners as
responsible parties -- subject to the
lessee/discharger's primary duty -- to
comply with waste discharge
requirements. Southern california
Edison Co. (1986) Order No. WQ 86-11;

U.S. Forest Service (1987) Order
No. WQ 87-5. (Schmidl, supra; see also

Arthur Spitzer (1989) Order No. WQ 89-
8-)

These rules apply with equal force in the present case.
Here, the facts demonstrate that Douglas permitted the
discharge, knew about it, and most recently, lied about it.
There can be no doubt about Douglas' responsibility, and
there is no reason Douglas cannot undertake the cleanup.
While Douglas is no longer the lessee at Harrison Street,
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Douglas continues to operate parking garages and lots
throughout Oakland, and Douglas' main office at

1721 Webster Street is only a few blocks away. Douglas can
easily take over the cleanup, and now is an ideal time for
Douglas to do so, since the next phase of work, tank
removal, is about to begin.

Under the State Board's decisions, the County should
therefore designate Douglas as the primary responsible
party and the owners as secondary parties who will be
obligated to perform the cleanup if Douglas fails to do so.

Conclusion

The Douglas partners have finally come clean and admitted
that the underground gasoline tanks leaked while they
operated them. This is precisely the evidence the State
Board said is sufficient to name Douglas as a responsible
party. The evidence, however, goes far beyond that.
Douglas' testimony not only confirmed that the tanks
leaked, but that the Douglas partners knew it and did
nothing about it for months or even years.

Later, when the underground storage tank laws and
regqulations came into effect, they ignored the monitoring
and testing requirements and continued to do business "as
usual." Meanwhile, their subtenants continued to perform a
variety of mechanical repairs and servicing of automobiles,
which the Douglas partners denied, but which undoubtedly
contributed to the contamination in the garage.

Finally, and perhaps most important, the Douglas partners
admitted that they did not tell the State Board the truth.
This admission not only raises the question of perjury, but
fundamentally changes the facts and assumptions upon which
the County's previous determination of responsibility was
based.

In these circumstances, the County should reevaluate the
issue of responsibility and designate Douglas as the
primary responsible party. 1In so doing, the County will
ensure that the party who caused the contamination pays for
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it and that irresponsible business practices are
discouraged, not rewarded.

Very trg}y yours,

/L—”/—
Wé/
Randall D. Morrison
RDM/kh

cc w/Enclosure:

The Honorable Joseph J. Carson, via messenger
William J. Trinkle, via messenger

Charles M. Riffle, by reqular mail

Donald F. Drummond, by regular mail

Elizabeth A. England by regular mail
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of
ALVIN BACHARACH AND BARBARA BORSUK
For Review of Alameda County Cleanup

Order Issued on January 14, 1991.
Qur File No. A-728.

ORDER NO. W0 91-07

BY THE BOARD:

The ARlameda County Health Care Services Agency (County)
has taken responsibility for supervising the cleanup of certain
leaking underground tank sites within its jurisdiction. O©On
July 31, 1990, the County issued a notice of violation to Alvin
Bacharach and Barbara Borsuk (Petitioners) concerning a piece of
property in Oakland which they have owned since about 1945. _The
site, locatéd at 1432 Harrison Street, had served as a parking
garage for several decades. It was leased to various operators
over the years including Douglas Motor Services (Douglas) which
occupied the site from 1972 through 1%88. Petitioners asked the
County to amend the notice of viclation, as well as subsequent
requirements for site assessment and cleanup, to include Douglas
as a responsible party. On January 14, 1991, the County refused

to do so. This petition followed on February 7, 1991.

I. STATE BOARD JURISDICTION

In 1989 the Legislature added several new sections to

the underground tank law. Chapter 6.75--Petroleum Underground




Storage Tank Cleanup--was added to give local government more
flexibility in ordering dischargers to clean up spilled gasoline
and other petroleum products. Under earlier law, counties could
only go to court for injﬁnctions and penalties and had little
more than the threat of doing so to compel cooperation. Chapter
6.75 placed local government on a par with a Regional Water
Quality Control Board (Regional Board) in many ways. Among other
things, local agencies “may issue an order to the owner,
operator, or other responsible party requiring compliance” with
the cleanup sections of the statute. (Health and Safety Code
Section 25299.37(c).) The étate Water Resources Control Board
(State Board) is required to adopt regulations which implement
Chapter 6.75. Those regulations may clarifylthe remedies
. available to iocal agencies. Until the State Board adopts those
regulations, a local agency order must still be enforced usigq
the normal judicial sanctions. | |

When a local agency issues an order under that section,
the person to whom it is directed may petition the State Board in
precisely the same manner as if it were a cleanup and abatement
order issued by a Regional Board. (Health and Safety Code
Section 25299.37(d).) From the language as well as the context
of that section, it seems clear the Legislature intended to give
a2 local agency the power to issue what amounts to a Cleanup and
abatement order in this limited context. We will review the
Ccuﬁty‘s order as if it were a cleanup and abatement order issued

by a Regiocnal Board.




II. CONTENTION AND FINDING

1. Contention: Petitioner raises only one point in its

brief to the State Board. Petitioner contends that the County
erred in refusing to add the name of Douglas Motor Services to
the order to investigate subsurface contamination of the parking
garage. Petitioner has dropped the argument it made to the
County that only Doﬁglas should be named in the order.

Finding: Petitioner‘'s claim that Douglas cught to be
added to the order has merit. While a landowner generally should
be named whenever he or she knew of and allowed the activity
which caused the problem, it would be unfair to place all of the
responsibility on the landowner. The Water Code provides for the
issuance of cleanup and abatement orders to *dischargers.”

Orders issued pursuant to the Health and Safety Code section
under which thé County is proceeding'are equivalent to cleanup
and abatement orders under Section 13304 of the Water Code. i
Thus, equating “"dischargers” with “operators” or "other
responsible parties” in this crder is proper. Lessees have often
been named as responsible parties under Section 13304. (See e.g.

Order No. WQ 89-8, Arthur Spitzer et al., Order No. WQ 85-15,

Stuart Petroleum.)

Several factors support a conclusion that Douglas ought
to be named in this order. Douglas operated a parking garage on
the site for about 16 years. During that time, he pumped gas
from two underground tanks. His business benefited from his

ability to provide gasoline to his customers. Over time, he

-




replaced both of those tanks largely at his own expense (though
not without efforts to have Petitioners share in the cost.) The
record contains some evidence that Douglas may have known in 1982
that the tanks were leaking. The extent of the migration of the
gasoline, as mapped in the Subsurface Consultants report, is’
consistent with an assumption that leaks have existed for some
time.

The record before the State Board is faﬁ from complete
and, from it, we cannot be certain that leaks at the garage
occurred during its operation by Douglas. However, if the County
has substantial evidence which shows that Douglas was in contro}
7f the property and using the tanks while leaks were taking
place, even if Douglas was not actually aware of the leaks, the
County should consider Douglas a ”résponsible party” and, under
these circumstances, name him in its order.

In many cases we have deemed it reasonable to place one
party in a position of secondary responsibility. (See e.g. Order

No. WQ 87-6, Prudential Insurance Company of America.) We find

no basis for suggesting that the County do that in this case.

III. CONCLUSION

Petitioner’'s contention that Douglas ought to be added
to the County's order appears to have merit. If the County has
substantial evidence that the leaks from the underground tanks
wecurred during the time Douglas was operating them, the County

should add Douglas to its order.




IV. ORDER
IT IS HEREBY ORDERED that this matter is remanded to

the County for action consistent with this order.

CERTIFICATION

The undersigned, Administrative Assistant to the
Board, does hereby certify that the foregoing is a full, true,
and correct copy of an order duly and regularly adopted at a
meeting of the State Water Resources Control Board held on
June 20, 1991.

AYE: 'W. Don Maughan
Eliseo M. Samaniego
John Caffrey

NQO: None
ABSENT: Edwin H. Finster
ABSTAIN: None

ureen Marché
Administrative Assistant to the Board
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BEFORE THE CALIFORNIA
STATE WATER RESOURCES CONTRQOL BOARD

PETITION FOR REVIEW QF FAILURE

TO ACT BY THE COUNTY OF ALAMEDA
HEALTH CARE SERVICES AGENCY RE:
CORRECTIVE ACTION ORDER FOR

) No.:

) )

)
HARRISON STREET GARAGE, 1432 )

)

)

)

DECLARATION OF LELAND
DOUGLAS

HARRISON STREET, OAKLAND,
CALIFORNIA 94612

I, LELAND DOUGLAS, declare that: A

1. I am a general partner in Douglas Motor Services and I
have personal knowledge of the matters stated herein and could
competently testify thereto if called on do so at trial.

2. In 1972, Douglas purchased the parking business in
existence on the subject property from Carl Don Skjolander. The
terms of the sale called for the purchase of the business { good
will, receivables and some inventory) only. It was understood
that all improvements on the premises were owned by the
petitioners in this matter, ALVIN BACHARACH AND BARBARA BORSUK

(hereinafter referred to as "Petitioners").




3. Concurrent with the purchase of the business, Douglas
entered into a lease for the property with the Petitioners. Two
additional leases extending Douglas‘s leasehold interest to March
31, 1388 were subsequently executed (Copies of the leases are
attached to Petitioner‘'s Petition as Exhibits "A", "B" and “C").

4, The leases contain provision regarding Douglas’s
responsibility for “"leakage". No discussion whatsocever concerning
the meaning of this term took place; it was assumed by Douglas
that this referred to damage due to problems with the sewage
system, the water pipes and the sprinkler system on the premises.

5. The only environmental issue that was discussed was
that concerning the possibility that vehicular access to the
garage would be curtailed by governmental action to Addréss air
pollution problems. Paragraph 35 of the first lease (Exhibit "A")
and Paragraph 34 of the second lease (Exhibit "B") was the result
of these concerns. No discussion at all of ;he underground tanks
took place.

| 6. From 1972 through 1988, Douglas operated a parking
garage on the preniises. As a convenience to customers of the
garage, gasoline was made available. The amount of gasoline
pumped was extremely small, averaging 1,000 gallons per month over
the term of the leases.

7. In 1975, it appears that Douglas replaced one of
Petitioners’ 550 gallon underground storage tanks, Because the
tank to be replaced belonged to Petitioners, Douglas requested
that Petitioners participate financially in the cost of its
replacement. Petitioners refused. Apparently, Douglas thereupon

replaced the tank at Douglas’s expense.




8. Prior to the replacement of the second 550 gallon tank
in 1982, we had numerous discusgions with Petitioners regarding
the fact that water was showing up in the gasoline in that tank as
indicated by the water-detecting "paste” on the stick used to
measure product level in the tank. We asked Petitioners what they
were going to do about it and they said "nothing®. We then asked
if Petitioners would contribute to the cost of replacing their
tank this time; Petitioners finally agreed to contribute about 20%
of the cost.

9. When the law required that permits be obtained by the
owners of underground storage tanks for their use, Douglas
permitted the tanks to assure compliance with the law.

10. shortly after the laws regarding tanks were enacted,
we discussed the requirements for the tanks on the Harrison Street
property with local officials and were told that; because of the
extremely low throughput, it would not be necessary to conduct
yearly tank integrity testing so 1long as no inventory
reconciliation discrepancies appeared.

'11. To the best of my recollection, at no time during
Douglas’s tenure on the property did inventory control procedures,
which consisted of comparisons of tank stick readings, meter
readings and sales figures, indicate that gasoline was being lost
from any tank.

12. In 1988, when Douglas’s lease was not renewed, Douglas
voluntarily vac&ted the property leaving the two tanks in place.
There was never any discussion as to whether another tenant was
going to use the tanks. There was never any reference to their

being abandoned. Petitioners never demanded removal of the tanks.




I, LELAND DOUGLAS, am a general partner in Douglas Motor
Services and have been authorized to execute this verification on
its behaif. I declare under penalty of perjury under the laws of
the State of California that the matters stated in this
declaration are true and correct and that this declaration was

executed on March 25, 1991, at Oakland California.

e

Leland Douglas/}/

Dated: March 25, 1991
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him in 19907

A. If you‘d stopped earlier, I could have
answered your question, but then -- you see, there

was two tanks.

Q. Qkay.
A, Cne we knew was leaking gas.
Q. Right.

A. And we corrected it.

Q. Right,

A, The other one I did not knew was leaking
gas.

Q. Okay. My questipn iss

In your April 1990 conversation with Mr. Davis,
did you tell him that you knew thatAthere Was oOne
tank leaking at some point in time?

MR. TRINKLE: Leaking what?

MR. DRUMMOND: Gas.

A. I would not have told him that, becﬁule I
didn’t know that. I know that we stopped using it
because it leaked.

'MR. DRUMMOND: FPair enough.

’ Q. Did you tell Mr. Davis that you stopped
using one of the tanks because it leaked gasoline?

A. Well, I don‘t think I told him that. 1

think I said "It leaks." I don’t think we defined
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talk to Mr. Bacharach about replacing it as far as

his contribution. I den’t know. It was losing
gas.

Q. You were still on the property at the
time?

A. Yes.

Q. As the manager?

A. Right.

Q. Lee testified the other day that the

bookkeeper, Dorothy, noticed discrepancies in the
inventory and that that led to or at least led in
part to the decision to replace the tank. 1Is that
consistent with your recollection of how this
discovery came about?

A, Yes.

Q. Did you notice any discrepancies or any
loss of product based on your own observations, for
example, the dipsticking in the tank or review of
the meter records?

A. It is very complicated because it is
not -= I can’t explain it, but it only leaked ~-- it
would only leak occasionally. Excuse me. The gas
would only -- I am not saying leak. I don’t know
how the gas -? whether leaked or not. It would

only leak =-- excuse ne. It would only lose gas at
195
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gasoline loss?

A, Yes,

Q. If there was a defect, it was between 450
and 550 in the tank?

a. Right. Where was the defect, I don’t
know.

Q. Did you conclude it was in the tank?

A. No, I didn’t conclude that at all. I
didn’t know,.

Q. Just thinking this through, if it was in
the lines, it wouldn’t make any difference how much
was in the tank?

MR. TRINKLE: I object. You are asking the
witnéss to speculate.

MR. MORRISON: I am asking him about his
thought process.

Q. You said you considered whether or not
the leak was in the lines; right? '

A. Yes. You are correct, it would have to
be -- if it was a leak in the lines, it would have
to be all the time. If it was a leak in the tank,
it would only have to be at the top.

Q. I realize you hadn’t dug up the tank.
Was it your belief before the tank was replaced

that there was a leak somewhere between the 450 and
200
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550 level in the tank?

your

here

with

A. Yes.

Q. Did you discuss that supposition with
partners?

a, Yes.

Q. Or that suspicion?

A, Yes.

MR. TRINKLE: Let’s take a brief break right
for about five minutes and come back.

MR. MORRISON: All right.

(Recess taken from 2:55 to 3:02)

MR. MORRISON: Back on the record.

Q. Did your bookkeeper, Dorothy, discuss

You any opinions she had about the guantities

of gasoline leaking from the tank?

A. No.

Q. Did you and your partners ever make any

estimates of the guantity of gasoline that was

leaking from the tank?

Al No.

Q. You mentioned a little while ago 20

gallons or so. I am not trying to hold you to that

number.

A. Can’t hold me to that. That is strictly

a guess.

201
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1 A. I had no firsthand information at all.
> 2 Q. Hadn’t somebody told you before the tank
3 was replaced?
4 a. Thére was some gas disappearing. I never
> 5 knew the amount. I didn‘t know when it was
6 happening. I knew nothing about the gas at all,
7 the gas disappearing.
’ 8 Q. You are still the on-site manager in 1981
9 and --
10 A. Yes.
> 11 Q. -=- in 1982 as well?
12 A. 1982, correct.
13 Q. Your understanding is Deorothy tells one
® e 14 of your ﬁartners that there is a problem with'
15 gasoline disappearing from this particular tank?
16 A, Right. . |
> 17 Q.. Who tells you about it?
18 A. Well, they wouldn‘t necessarily have to
13 tell me. Lee may have mentioned it to me, but Lee
b 20 had mentioned that there was gas -- had been sonme
21 loat product of gas. |
22 Q. This is before the tank is replaced that
D 23 he menﬁioned that to you?
24 A. Right.
25 Q. Did you have any understanding at all as
® 203
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1 A. Right.
» 2 Q. In the 1982 time frame, were you
3 selling -- were there different kinds of product in
4 each of the two tanks?
D
-] A. Yes.
6 Q. Can you tell me which of the two tanks
> 7 was the one that was removed by the product type?
8 A. No, I don’t know.
9 Q. When did it come to =-- let me back up.
> 10 You said that inventory reconciliation indicated to
11 you that you needed to pay attention to something;
12 is that right?
» | 13 ‘ A. Uh-huh.
14 Q. How-did that come to your attention?
15 A. Our bookkeeper, Dorothy Vukas, we talked
b - 16 about earlier said, hey, you are losing gasoline.
17 Q. 50-she wes taking those log sheets you
is told us about and she was reviewing them and she
’ 19 noticed what?
20 A. That we were buying more gasoline than we
21 were selling. -
’ 22 ' Q. So the gascline was going some place?
23 A. Correct.
> 24 d. What did you do next?
25 A. We notified the owner.
201
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A. Typically 450 and then there was no gas

loss.

Q. Did you draw the conclusion at some point
that the =--

A. I don’t know where we were losing the

gas. I thought maybe we were losing it from the
lines. I didn’t know. I didn’t really discover
this until the last -- I don’t know when, but it
was probably eight to ten months prior to us
putting in the new tank. Do you understand what I
mean?

Q. Yes,

A Eight to ten months by the time the old
one came out and the new one went in that I had
discovered it. Do you follow me?

Q. You discovered it eight to ten months
before the tank was replaced?

A. Right.

Q. I want to clarify, though. Is it the
volume level that seemed to be the problem in the
tank?

A, It was the volume level.

Q. That is what I am referring to.
Sometimes he would f£ill it to 550. If he only

filled it to 450, then You didn’t detect the

159
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fuel or the gas reconciliation records kept by
Dorothy; is that correct?

A. We knew there was a loss of product
through the reconciliation, right.

Q. You deduced that there was probably a
leak in the gas tank?

A, That would be a fair assumption.

Q. I think yesterday your testimony was to
the effect that you discovered that problemn
sometime in the early part of 1982; is that
correct?

MR. TRINKLE: I object, mischaracterizes his

testimony, I think.

MR. HANDEL: Q. You can go ahead and
answei: .

A. Would you state the guestion again,
Please?

Q. Sure. I am trying to pinpoint when you
discovered you had a problem. I believe yourr
testimony yesterday was that it was sometime in the
spring or early part of 1982 that you discovered
You had that problem. Is that in accordance with
Your recollection?

aA. That is my recollection, right, early

1s82.
492
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1 19827
® 2 Q. He is talking about since 1982.
3 A. From 1982 to the time I left, between
4 1982 and 1987, do I know of him performing various
® 5 work on our gas pumps?
6 Q. That is right.
7 A. Yes, he has.
S 8 Q. Let’s go to paragraph 3. It says "In
9 late March or early April 1982, I was contacted by
10 either Leland or Ronald Douglas to determine
® 11 whether or not a 550-gallon underground petroleum
12 storage tank located under the sidewalk in front of
13 Douglas’s 1432 Harrison Street Garage in Oakland,
® _ 14 California was leaking," close guote. Did you
15 personally contact Musser with regard to this?
15 A. No.
» 17 Q. Do you know whether Lee d4id?
18 A. He didn’t tell me he did.
19 Q. You don’t know one way or the other?
» 20 A. I don‘t know one way or another.
21 Q. "On approximately April 19, 1982, Miller
22 performed an ‘air test’ on the tank in gquestion to
23 determine whether or not it was leaking," close
24 quocte. Do you personally know whethar or not
25 Miller performed an air test on the tank?
214
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A. You know, I may not have been around. I
may have been on vacation. That was in 1982 in
March. I may have been out of the country. I am
not sure. I don’t remember him ever doing that to
my Knowledge.

Q. Did you take an extended vacation

‘sometime in 19827

A. Puring 1982 I was gone for five weeks,
Six weeks. I don’t remember. I think it was March
and April or April and May. I went to Eurcope, I
believe. I may not have been around.

Q. Who -was, if anyone, in charge of the
garage while you were on this trip?

A, Debbie would have been in charge of the
garage. So he -- if he says he did =--

Q. You have no personal knowledge as to
whether =--

A. I ==~

Q. Let me finish. You keep interrupting. 1I
know you are anxious to get this over with. You
don‘’t know personally whether or not Miller
performed the air test that is referred to?

A, I 4o not, no.

Q. Did you ever discuss with Lee or anybody

else at Douglas this air test that is referred to
215
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here?

A. No, because I didn‘t know anything about
it.

Q. When you got back from your trip, did
Debbie say anything about an air test being
performed on the tank?

A. Not really, no.

Q. At any time before the tank was replaced
did anyone ever tell you that Miller Company had

performed some type of test on the tank?

A, Before the replacement of the tank?
Q. Yes.
A. I knew that something had been checked

out, I didn’t know who did‘it, but I knew someone
had checked for a leak.
Q. How did this come to your attention that

Someone had done something to check for a leak?

A, I had asked Lee.
Q. Do you remember in substance what Lee
told you?

A, He just said it had been checked and
apparently there is a leak.

Q. Did he tell you that the tank had been
checked and that the check confirmed your previous

belief that there was a leak?

r
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1 integrity of an underground petroleum storage
d 2 tank."
3 With that background, does that refresh your
4 recollection of anybody coming out and performing
° 5 air test on the tank at the site?
6 A. No.
° 7 Q. Let me ask you one last question about
~8 this particular area. Do you have anf recollection
9 of receiving an estimate from the Miller Company in
® 10 May of 19827
11 A. Regarding the removal of that tank?
12 Q. Pardon me?
o | 13 A, An estimate regarding the femoval of the
14 | tank?
15 Q. Yes.
® 16 A. Well, I know that we had been in contact
17 with them anﬁ that they were preparing an estimate
18 and I assume we got an estimate.
19 MR. DRUMMOND: Let me show you -~ let’s mark
20 this next.
21 (Document more particularly
22 described in the index marked
23 for identification as Defendants’
24 Exhibit No. 24)
25 MR. DRUMMOND: Q. Exhibit 24 is a
- 211
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approximately before the tank was actually replaced
did you and your partners begin discussions about
whether to replace this tank? |

a. Would you mind putting that a different
way?

Q. Sure. The tank was replaced sometime in
1982, as you recall; right?

A. 550 tank, okay.

Q. This is the number 2 tank on the diagranm
that we referred to earlier?

A, You are referring.to that number 2 tank.

Q. My question is, how long before the tank
was'gctually replaced did you and your partners
talk about replacing it?

A, Six to eight months.

Q. What were the circumstances that led to
that discussion?

A. You mean --

Q. How did it come up?

A, Well, it came up that it was losing gas.

. How did you first hear about that?

Q

A, I heard through ny father.
Q

A

. What did sanford tell you?

. He said we were losing gas and so I said,

well, we’ve got to replace it. So he said he would
194
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A, Il was never aware that there were
problems until the issue of this case céme up.
Q. Did you =-- do you know in fact whether or

not a tank or tanks at the Harrison Street garage

were ever replaced?

aA. I knew one was replaced, Yes.
Q. The time frame of that, sir, do you
recall?

A. Approximately in 1982.
Q. How did Douglas learn that something

needed to be done with the tank or tanks?

A. Through inventory reccllection =-
reconciliation.
Q. What size tank was it that was eventually

taken out?

A. I am not sure. It was either 506 or a
thousand and I don‘t know for sure which one came
out.

Q. Do you know what kind of product was in
it?

A, It would have been the same thing we were

selling, gasoline either supreme or regular.

Q. There were two pumps, right?
A. Right.
Q. And two tanks?

200
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A. I saw the tank on the truck.

Q. -Did you see the tank as it was being
excavated or only after it was on the truck?

A, On the truck. I came back and I saw it
ocn the truck.

Q. Did you see any holes in the tank?

A. I saw a hole on the cylinder. I saw the
hole on the side, not on this side but on the
length side =-- excuse me, on the width side.

Q. If we are talking about a cylinder, you
saw it on the =--

A. The cylinder is round like this. I saw
it on one of the ends.

Q. Was the hole you saw on the fill end or
on the end that is the end gith the fill pipe in
it? |

A. I am not sure of that. It was on -~ I
don’t know what side it was on.

Q. Don‘t guess.

A. I don‘t know. I saw the hole. That is
all I can tell you. I don’t know what end of the
cylinder I saw it on.

Q. Let’s talk a little more about what you
did to look at the tank. Did you actually go to

the truck and walk around it to look at it?

255
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1 circle and indicate where you saw the hole.
® 2 A. It was right here. I will draw the
3 circle. I am not too good at making round
4 circles. Do you trust my judgment?
® 5 Q. We will.
6 A. Here it is up in here.
7 Q. You have indicated that the hole was near
) 8 the top of the end?
9 A. But I am not saying how the hole got
10 there. What I am saying is when the ~-- it is
® 11 possible because I didn’t -- it is possible whan
12 they pulled it out that the chain -- the torque on
13 the chain could have pushed that in a little bit
L - 14 more. It was the size of a half dollar.on the
| 15 outside, but as you look in, it narrows down to
16 where it is only maybe the size of a dinme. Do you
® | 17 follow me?
18 ' Q. Did you actually get up on the truck and
19 look at it?
® 20 A. I was within a couple of feet of it.
21 Q. How high was the truck bed in relation to
| 22 you? I know these are =--
. 23 A. That is okay. ©No problem. The truck bed
24 is a truck bed, comes up to the chest. The thing
25 was another couple of feet up, so it was probably 551
® :
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A, When was the new tank put in?

Q. We will come to that. You will see sonme
documents dated October, November, December 198§2.

A, It was during the rainy season, right. 1
just knew that someone had checked -- I had

surmised or I had heard that someone had checked it

for a leak. I don’t kXnow who it was that checked
it for a leak. I don’t know who told me.
Q. Let’s get the sequence straight here.

First of all, eight to ten months before the tank
is replaced, Douglas partners collectively decided
there is a problem with loss of product? |

A, I don’t know eight to ten months. I
don’t know that,

Q. SOmé months beféra the tank was replaced?

A. Sometime before. How many months, I
can’t answer that question.

Q. After that as a separate step, ybu ars
told that someone has checked the tank for a leak?

A. Right. |

Q. Were you also told that the result of the
tank check was, yes, there is a problem and the
tank is leaking?

A. 'There is a problem, right, or there was a

preblem,
217
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1 Exhibit 3 is indicated as number 2 and Exhibit 4 is
® 2 indicated as number 3 which is the source of this
3 confusion.
4 MR. TRINKLE: They are all part of Exhibit 24
® 5 to this deposition.
6 A. I don’t have an Exhibit 4. Okay.
7 MR. MORRISON: Let’s refer to the bottom of
® 8 the page.
9 A, I see. Okay.
10 MR. DRUMMOND: Q. I object. I want to
o 11 refer to the fax humber coding at the top of the
12 page which even makes it worse. No, let’s use the
13 exhibit numbers at the bottom of the page. Exhibit
¢ 14 | Number 2 was the one I was first rerérrinq to. It
15 has a date of May 4th, 1982. Do you see that?
16 - A, Yes, I see that.
¢ 17 Q. The next two exhibits, Exhibit 3 and 4,
18 are two more quotes from the same company, both of
° 19 those being dated in October -«
20 A. Right.
21 Q. -=- a couple of months later. My guestion
® 22 to you was, as you sit here today, do you have any
23 recollection of any explanation for the passage of
24 time between those quotes?
@ 25 A. No, I don’t know why.
215
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1 have gone back and forth that Ron had conversations
2 with people and there were names attached. oOther
k} than that, I don‘t know.
4 Q. Let’s take a look at Paragraph 11, if you
5 would, please. |
6 Okay?
7 A, Yes.,
8 Q. Is that true?
9 A, No.
10 Q. Pardon me? ; ' E
11 A, No.
12 Q. Paragraph 12, would you read that for a
13 second?
14 A, Okay.
15 Q. Is Paragraph 12 --
16 A. Yes.
17 Q. == true?
18 A. That‘’s correct.
19 Q. There where it says "In 1988, when
20 Douglas’s lease was not renewed, Douglas voluntarily
21 - vacated the property leaving the two tanks in place.
22 There was never any disculnion as to whether another
23 tenant was going to use the tanks. There w;s never
24 any reference to their being abandoned. Petitioners
25 never demanded removal of the tanks."
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1 anything to Mr. Bacharach about Bernard’s work
° 2 being different in any respects from what was
3 prcposed by Miller?
4 aA. Neo.
® 5 Q. To your knowledge your dad never told Mr.
6 Bacharach that the quality of the work that Bernard
7 did would be any different from what Miller had
® 8 proposed to do?
9 A. To my knowledge I don’t know what his
10 conversations were with Mr. Bacharach, the exact
¢ 11 content of the conversation. I know he did speak
12 to him on several occasions, but I don’t know the
13 content of the conversations regarding the
o 14 installation of the tank.
| 15 b. Once Bernard cémpleted the work, did you
16 assume that whatever problem had existed with the
® 17 tank had been taken care of?
18 A. Yes.
19 Q. Do you know whether or not your dad told
¢ 20 the same thing to Mr. Bacharach, i.e., that the
21 problem has been taken care of?
22 A. Well, like I explained to You, Randy, my
® 23 father did talk to Mr. Bacharach and we were
24 satisfied that the installation of the tank was
25 satisfactory and met all the codes necessary to o
® 29
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1 complete the job and meet the requirements.
® 2 Q. No one to your knowledge ever told Mr.
3 Bacharach that there was any soil contamination
4 associated with this tank leakage?
e 5 a, Not to my knowledge.
6 MR. DRUMMOND: Read the question and answer
7 back, please.
® 8 (Record read)
9 MR. MORRISON: Q. I want to show you next a
10 document marked Exhibit 28 to Lee’s deposition.
® 11 This is a January 10, 1983 letter to Alvin
12 Bacharach frem Ron Douglas.
13 A. Okay.
i - . 14 Q. This particular letter Acesn’t have a
15 signature on it. |
16 A, It is okay. I do remember that there
¢ 17 was -=- I do remember. Now that I see the letter, I
18 do remember talking to Mr. Bacharach about this.
19 Q. Was this letter sent, to the best of your
¢ 20 knowledge?
21 A. Sure, it was. We wanted our money.
22 Q. The letter begins, guote, "As par our
¢ 23 conversation regarding the installation of a gas
24 tank at 1432 Harrison Street, we had an original
° 25 estimate from Robert Miller (enclosed) for so1
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1 complete the job and meet the reguirements.
® 2 Q. No one to your knowledge ever told Mr.
3 Bacharach that there was any soil contamination
| 4 associated with this tank leakage?
‘. 5 A. Not to my knowledge.
6 MR. DRUMMOND: Read the question and answer
7 back, please.
® 8 (Record read)
9 MR. MORRISON: Q. I want to show you next a
10Q document marked Exhibit 28 to Lee’s deposition.
® 11 This is a January 10, 1983 letter to Alvin
12 Bacharach from Ron Douglas.
13 A. Okay.
® ' .14 Q. This particular letter Aocesn’t have a
15 | signature on it.
16 A, It is okay. I do remember that there
® 17 was == I do remember. Now that I see the letter, I
18 do remember talking to Mr. Bacharach about this.
19 Q. Wag this letter sent, to the best of your
® 20 knowledge?
21 A. Sure, it was. We wanted our money.
22 Q. The letter begins, guote, "As per our
¢ 23 conversation regarding the installation of a gas
24 tank at 1432 Harrison Street, we had an original
25 estimate from Robert Miller (enclosed) for .
Py 1l
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1 A. Because I do recall that there was an
2 effort made to have Mr. Bacharach pay for all or
@ 3 some share of the cost. And he certainly wouldn’t
4 have accepted that based -- because we wanted to
5 change tanks, there had to be some reason. And we
L 6 had to tell him, I'm sure, that the reason the tanks
7 are being changed is because they have a leak in
8 them.
o 9 Q. Do you recall any discussions with Mr.
10 Bacharach and somebody from Douglas about the extent
11 of the clean-up of the gasoline that may have leaked
¢ 12 into the s¢il in 19837
13 |- MR. MORRISON: Objection. Assumes facts not
14 in evidence that there was a clean-up of the soil in
° 15 1982 or ‘83.
16 MR. TRINKLE: And the gquestion is vague and
® 17 ambigucus in terms of the time frame, whethar you
18 are talking about in 1982 or 1983 or whether you are
19 talking about at any time.
P 20 MR. DRUMMOND: Fair enough. I mean at the
21 time that the tank was taken out.
22 ' A. At the time the tank was taken out, ves.
[ 23 MR. DRUHHOND; Q. Was there any discussion
24 by anyone at Douglas with Mr. Bacharach about
25 whether it was necessary to remove any of the soil
PY —
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because of the gasoline leaks?

A. I‘m rather confident that we never
discussed that because that was never brought to our
attention.

" I can see this and we read this (indicating),
but in terms of removal of the soil, contamination
of ﬁhe soil, frankly, as I can recall, that wasn‘t
an issue and I don’t recall it ever being discussed.

Q. Take a look, again, at Exhibit 20 for me,
would you, sir? Not the whole thing, I just want to
ask some questions about how that document came to
be.

Exhibit 20 is the 1981 lease?

A. Uh-huh.

Q. Who drafted that lease?

A. Mr., Bacharach.

Q. I beg your pardon?
A. Mr. Bacharach.

Q. And were there any attorneys used in
connection with the drafting of the lease, if you
know? '

MR.

TRINKLE: By who?

A, Not on ours -- not on our part.

MR. DRUMMOND: Q. Do you know whether Mr.

Bacharach used any attorneys?

-
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3. Concurrent with the purchase of the business, Douglas
entered into a lease for the property with the Petitioners. Two
additional leases extending Douglas’s leasehcld interest to March
31, 1988 were subsequently executed (Copies of the leases are
attached to Petitioner’s Petition as Exhibits "A", "B" and “C").

4. The leases contain provision regarding Douglas’s
responsibility for "leakage". No discussion whatsoever concerning
the meaning of this term took place; it was assumed by Douglas
that this referred to damage due to prnblemsA.with the sewage
system, the water pipes and the sprinkler system on the premises.

5. The only environmental issue that was discussed was
that concerning the possibility that vehicular access to the
garage would be curtailed by governmental action to address air
pollution problems. Paragraph 35 of the first lease (Exhibit *A")
and Paragraph 34 of the second lease (Exhibit "B*) was the result
of these conﬁarns. No discussion at all of the underground tanks
took place.

6. From 1572 through 1988, Douglas operated a parking
garage on the premises. As a convenience to customers of the
garage, gasoline was made available. The amount of gasoline
pumped was extremely small, averaging 1,000 gallons per month over
the term of the leases.

7. In 1975, it appears that Douglas replaced ocne of
Petitioners’ 550 gallon underground storage tanks. Because the
tank to be replaced belonged to Petitioners, Douglas requested
that Petitioners participate financially in the cost of its

replacement. Petitioners refused. Apparently, Douglas thereupon

replaced the tank at Douglas’s expense.



I, LELAND DOUGLAS, am a general partner in Douglas Motor
Services and have been authorizedl to execute this verification on
its behalf. I declare under penalty of perjury under the laws of
the State of California that the matters stated in this
declaration are true and correct and that this declaration was

executed on March 25, 1991, at Oakland California.

ad ﬁbﬁé ; -~

Dated: March 25, 1991

ra

Leland Douqlas}
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put in a larger fank.

Q. Than the one that was originally there?

A. Than the one that was there, but as I can
recall, those are the only options -- those were
the only considerations that we had.

Q. Did you consider not putting a new tank
in at all, if you recall?

A. No.

Q. Do you have any recollection, sir, of
repairs to or removal of a tank in 1975 at the
Harrison Street gérage?

A, No.

Q. Going back to the luncheon meeting where
you'talked with Mr. Bacharach about the need to
remove that one tank that was not being used, a
couple of questions. First of all, did you ever
have any conversations with Mr. Bacharach or Mr.
Borsuk or any other representative of ﬁhat landlorad
group about the need to remove that tank or any
tank?

A, I don’t recall any other discussion
regarding the removal of the tank.

Q. After the luncheon, did you have any
conversatibns at any later date with Mr. Bacharach

or Mr. Borsuk or other representatives of the
138
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MR. MORRISON: Q. Yes.
A, No.
Q. Clarify this. The tank that had the

water in it was not the tank that was taken out
when you were there? |

aA. The tank that I considered having
excessive water, which is number 1 on the diagram,
was not taken out. It was closed -- well, we just
didn’t dispense gas anymore.

.Q. Then at some point while you were at the
Harrison Street property, tﬁe other tank was
removed --

A, it was.removed.

Q. == and replaced with a one thousand
gallon tank?

A. Right.

Q. We will come back te that. While you
were at the site, Ron, who was primarily
'responsible for pumping the gas at Harrison Street?

A. Well, any one of the employees that were

there would be responsible. That is part of their

job.

Q. That could have been Oscar?

A. It could have been Oscar. It could have
been Debbie. It could have been me. It could have
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tank, never been a thousand gallon tank. That was
one of our major complaints. We needed a thousand
gallon tank there and we do not have one.

Q. When you say it was one of your major
complaints =--

A, Both of these were 550. So in 1982 or
1983 I say to my father and Lee, “"We need a
thousand gallon tank. We don‘’t have one." Now if
this was a thousand gallon tank, why would I say
that? —

Q. Meaning while you weren’t using -

A. Not only that, why wogld I shut it down
wheﬂ-it was just installed? It was installed in
1975. I am saying we shut it down. I stopped
selling gas out of that. If it is a brand new
thousand gallon tank, why would I do that?

I don’t remember this ever going in. That is
what I am saying. There would be no purpose for nme
to shut it down if it has just been installed.
Five, six, seven years for a tank is nothing. They
are supposed to last 20 vyears or more.

Q. Let’s just stay with what you remember.
It is your testimony based on what you have seen so
far that tank number 1 was the one that was closed

in the sense it wasn‘t used anymore?
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® 1 A. Right.
2 Q. That to your recollection was not
3 actually replaced?
® 4 A. It wasn’t replaced because it is only a
5 550.
6 MR. TRINKLE: He is asking your best recall
® 7 that that tank was not replaced.
8 A. My recollaection, it was not replaced.
9 MR. MORRISON: 0. At some later time like
® 10 1982, the tank on the left, number 2, was replaced?
11 A. Yes. Excuse me. Did I make myself clear
12 on that? I am saying -- |
® : 13 MR. TRINKLE: I think so.
| 14 .A. Do you understand what I am saying?
15 MR, TRINKLE: Yes,
® 16 MR. MORRISON: Q. We are going to talk some
17 more about these tanks.
18 A. I am surae.
@ 19 Q. There is plenty of time to clarify. You
20 may think differently after you see some more
21 documents. When this tank was ~-- when you ceased
® 22 use of this tank after discovering this water
23 probleﬁ, I assume there was some discussion among
24 the Douglas partners about what to do about the_
@ 25 tank?
101
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exhibit number for it in a moment. Do You remember
seeing that letter yesterday?

A, ¥Yes, I did see that.

Q. It is Exhibit 14. As I recall our
discussion yesterday, and Please correct me if I am
wrong on this, you said that the tank was not in
fact replaced?

a. I said that I do not remember that number
1 tank ever being replaced, the number 1 tank to
the right.

Q. There was discussion among the Douglas
partners in 1975, wasn’t there?

A. I can see that.

Q. Doesn’t that meaﬁ that ,ou ceased use of
the tank sometime in 19757

A. No, not necessarily. Probably what he
meant was he wanted --

MR. TRINKLE: = Don’t speculate unless you
Know.

A. I don’t know. I could speculate but it
is not right. I don’t want to second guess him.

MR. MORRISON: Q. This is your own
recollection we are talking about now. 1Is it
correct that a problem with water in the number 1

tank was discovered by the Douglas partners in
350
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L 1 on the bottom of the tank. So they keep it about
2 an inch off the bottom.
3 Q. At any time when you were physically on
® 4 site at Harrison Street, did you detect any water
5 levels that were above this range that you
6 considered normal for condensation?
® 7 A. Would you rephrase that, please?
8 Q. At any time when you were physically at
9 Harrison Street, were there any water readings in
* 10 the tank?
11 a, Which tank now?
12 Q. Either of the two tanks at Harrison
d 13 Street that you considered beyond what you normally
14 expect for condensation.
15 . A, Yes,
d 16 MR. TRINKLE: Talking about when you were
17 physically on site.
18 A. Yes.
o
19 MR. MORRISON: Q. On how many occasions
20 approximately did it happen that you found water
21 that seemed abnormal?
° 22 A. Excessive?
23 Q. Yes.
° 24 A. If it was excessive, three or four times,
25 maybe half a dozen times. I would say, hey, therego

TSUJIMOTO AND ASSOCIATES

® Certified sShorthand Reporters




®
e 1
2
3

®
4
5
6

@
| 7
8
9

®
i0
11
12

@
13
14
15

¢
16
17
18

®
19
20
° 21
22
23
® 24
25

is something wrong here. Then I did something
about it.
Q. Did that actually happen? There were

occasions when that happened?

A. There was an occasion.

Q. Was there one or several occasions?

A, Cne.

Q. What did you do on that occasion?

A, One occasion or one tank? I said half a

dozen occasions I did see excessive water in one
underground tank.

Q. What levels? Can you remember in terms
of inches or galions how much water you wera
detecting?

a. The one tank in the ground did have at
least an inch and a half to two inches of water

that I can recall.

Q. That seemed excessive?

A, It was excessive.

Q. Compared to what you were seeing
routinely?

A. 'Because it was pumping water into the

tanks and then, of course, that is a big job to

clean those up. We didn’t know where the water was

coming from.
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¢ 1 A. Who knows? Probably. I don’t know. 1
2 can’t remember,.
3 Q. Significant work?
° 4 P It was very difficult, very involved. It
5 was very complicated, believe me.
® 6 Q. When this problem came to 'your attention,
7 what did you do with regard to the tank?
8 A. Well, the one tank I am referring to that
° 9 one -- not occasion but one gas tank. I didn’'t say
10 occasion, gas tank. We had no choice but to close
11 it down completely.
® _ 12 Q. Do you remember what year this was?
13 aA. Pardon?
14 Q. Do you remember what year this was?
® 15 A. I don’t knoew the year.
16 Q. When you say you had no choice but to
17 close the tank down, what did that --
® 18 A. Or else replace it.
19 Q. That is what I am asking. What did you
20 do to close it down?
o 21 A. We jdst didn‘t put any gas in there. P
22 Q. Did you replace it at some point?
23 A, No, not that I know of. You didn‘t
® 24 specify. You didn’t ask me which one.
25 Q. I will do that in this way. o3
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Q. Just looking at our Exhibit 3, can you
tell me which of the two tanks was the one that was
in operation at the time you left?

A, We were using a thousand gallen tank.
Which one that was, I am not sure.

Q. Was there any preduct in the other tank

that was not being used when you left?

A. No.

Q. Pardon me?

A. Not that I know of, no.

Q. What had that tank been used for
historically?'

A, Well, for gasoline.

Q. What kind? Any_difference between the
two?

A. There would have been. ©One would have

sold regular and one would have sold supreme. We
stopped selling regular and we sold only supreme
gasoline.
Q. When did you stop selling the regular?
A, That would have been two or three years
prior to our leaving the facility.
Q. Why did you guit selling the regular?
A. Well, for two reasons. We were selling

so little and, number two, the tank had a
119
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3 1 ~continuous problem of having water in it.
%. 2 Q. Water in the bottom of it?
3 3 A. Right.
4 Q. Do you know whether it had -- whether it
L] 5 was leaking in any way?
6 A. Well, here we get back to leaking. ©No, I
7 don’t know whether it was leaking. I 4o know it
® ] took in water, more than it was worth to evacuate
9 it and continue to £fill it up.
10 Q. From the time you decided to discontinue
A4 11 using that tank to the time that you left the
12 Harrison Street garage, was there any attemﬁt méde
i3 to remove whatever was in the tank?
¢ 14 A, Well, we had pﬁmped out -- as I recall, -I
15 told you earlier fhat we could only pump down to a
® 16 certain level and we pumped down to that level. We
17 pumped everything out. That was it.
18 Q. Was there anything left in the tank at
Py 19 all, as far as you know?
20 A. Water.
21 Q. Did you try to remove that water?
® 22 A. No.
23 Q. I think I am correct, am I not, that by
24 the time you left the Harriéon Street garage, you
® 25 were familiar with the requirements for closure foizo

TSUJIMOTO AND ASSOCIATES
Certified Shorthand Reporters
¢ (510) 887-6889




10

11

12

13

14

15

16

17

18

15

20

21

22

23

24

25

° o

AFTERNOON SESSION 1:15 p.m.

MR. MORRISON: Q. Ron, would you take a
look at Exhibit 81 which is the underground storage
tank information?

A. All right.

Q. I would like to ask you to turn to the
second page again which is page 3 in the middle and
look in the right-hand column under the heading

Other provisions.

A. Other provisions?

. Yes.

A. I see it.

Q. Would you read that for a moment to

yourself? Do you see thevlanguaqe that says,
quote, "Tanks to be abandoned must submit closure
Plans to the local enforcement agency"?

A, Uh-huh. Yes, I do.

Q. Douglas ceased use of tank number 1 at
Harrison Street sometime in 1982 or thereabouts
based on what you told us today; right?

A. Yes, 1982-83.

Q. Did Douglas ever submit a closure plan to
any enforcement agency regarding that tank?

A. Not to my knowledge.
387
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Q. That tank was abandecned in the sense that
it was no longer used by Douglas; isn‘t that right?

A. Yes, I believe that is true.

Q. Let’s turn to the last page of Exhibit 81
which is this Howard Harlan information letter that
we looked at earlier.

A. Yes.

Q. Would you look at the third paragraph,
the one that begins "It is in your vital economic
interest?" You told us earlier that this is a
letter you had locked at; correct?

A, Right.

Q. You marked "air park" at the top
referring to Douglas’'s facility 0.t at the airport?

A. Correct.

Q. When you wrote this notation on there, to
your knowledge was this passed on to David Flett?

A, Yes, it was.

Q. Did you intend for David to take some

action regarding this matter?

A, Just to check his pumps or his tanks,
rather.
Q. Did you have any discussions with David

about whether he ever did take any action?

A, No.
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why. If he did, I may have sajd "It leaks.* Bat
that isn’t -~ I use that "leaks” in a generic sense.
It was taking in water, is what I knew. And if 1
used “leaks," that -- that’s what I meant,

Q. Do you have a specific recollection of
having told Mr. Bacharach before the end of the
lease that at least one of the tanks at the site
leaked?

A. I de not have a specific recollection of
that.

Q. Do you recall talking to Mr. Davis at the
time of your meeting in April of 1990 about
receiving notices requiring the removal of any of
the tanks at the Harrison Street Gafage?

A. No, I never got a notice to remove the
tank. That I can recall.

Q. - If you will take another look at our
Exhibit 38 on the second page, the next-to-last line
and the last line. The next-to-last line says
"Douglas gave me copy of tank abandonment notice. "
And the next line says "al must have gotten similar
not&ce.“ And then there is an "OK" with your
initials.

When you put that initial on there, did that --

did you intend to mean that the statement that "al
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1 must have gotten similar notice® was correct?
2 A, Well, first, I‘m not sure what I gave to
® 3 Mr. Davis. all along, I have never hidden the fact
4 with any agency that a tank was abandoned. And
5 throughout you have shown me documents that I have
@ 6 completed or that have been completed, and
7 whenever =-- at least in the latter years, whenever
8 there was a statement which said how many tanks are
@ 9 there, I would say -- I would either say two and one
10 is abandoned or simply one is abandoned.
11 So, that may be =-- because I have reported
o 12 that, if it was ever asked. I have the same
13 situation, incidentally, on Webster Street. S0, I'n
14 not hiding anything.
e 15 | _ I don’t recall that I had ever received a
16 notice from any agency which says "You have a tank
17 that’s abandoned, take it out."
¢ 18 ) MR. DRUMMOND: Okay. Let‘s mark this no#t.
19 {Document more particularly
° 20 . described in the index marked
21 o ' for identification Bxhibit 39)
22 ' MR. DRUMMOND: a. Take a look at Bxhibit 39
° 23 there, sir, if you would.
24 Bave you ever seen this document before?
25 A. Yes;
® ‘ TSUJIMOTO & ASSOCIATES 104
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quit using it.

Q. That left you with one 5507

A. Yes, right.

Q. Was that enough for the volume you
needed?

A. It was encugh because we could get

deliveries a couple of times a week.

Q. You could make up for the shortfall by
increasing the frequency of the deliveriesg?

A. Right, exactly.

Q. Let’s show Ron another document that was

marked at Lee’s deposition, if you can pull it.

'That is Exhibit 14. You and I can look at this

together in the meanwhile.

For the record Exhibit 14 is an October 28,
1975 letter from Alvin H. Bacharach to Sanford
Douglas regarding the gascline tank at 1434
Harrison Street.

Have you looked at Exhibit 14 for a moment?

MS. PETERSON: I don’t have Exhibit 14.

MR. MORRISON: Q. Do you remember any
discussion by the Douglas partners --

A. Excuse me, just let me finish reading
this.

Q. Of course. So far you have told us that
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1 you didn‘t think the tank with the water in it was
2 replaced.
® 3 A. I don’t recall it ever being replaced.
4 - Q. This letter that we have looked at that
5 has been marked as Exhibit 14 to Lee’s deposition
® 6 talks abeout a tank replacement?
7 a. Right.
8 Q. Does this help you recall whether in fact
& ] there was a replacement of one of the storage tanks
10 in 1975?
11 A, You don’t know my father l;ke I know
® o 12 him. He is going to do.everything he can up'to a
13 certain point to get someone else to'pay for
14 something. If Alvin decided he didn’¢t wanﬁ to pay
@ 15 for it, then that would mean that the burden of the
16 payment would be on ocur shoulders.
17 So my father, being I think successful,
® 18 decided, well, one tank was enough. So why should
19 we replace it if we have to pay for it? Thaﬁ is
20 like an opinion, of course.
¢ 21 Q. You don‘t interpret this document to mean
22 that the tank was actually replaced?
23 A. No, that is not an interpretation. You
¢ 24 don’t know my father like I know him. He would do
25 that. He would go up to a certain point and get us
N 104
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® 1 whatever he can. If it didn’t work, then he would
2 back down on our side.
3 Q. Having looked at this document and that
4 tank excavation permit, it is still your belief
5 then that in fact there was not a tank replacemnent
6 in 1975?
¢ 7 A. Noew I have to explain. I didn’t -- was I
8 there in 1975 or 19797
9 | MR. TRINKLE: Just answer his guestion.
* 10 A. No.
11 MR. MORRISON: Q. We are not going to holad
12 you teo the dates. You said you thought you were
¢ 13 there from approximately 1975 to 1979 or 1980.
14 a. I think about that. To my knowledge, we
15 . had never replaced that tank.
¢ 16 Q. Was it also correct to say then except
17 for this tank replacement in 1982 that we will get 1
18 to in a little while, you don’t remember any other
* 19 tank being replaced at Harrison Street while you
20 were there?
21 A. No.
@
22 Q. Let’s approach this another way. I want
23 to be sure that we are giving you every hint we can
24 about any tank replacement in 1975. Do you
25 remember any discussion with your dad about
— 105
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Q. Today we have discussed that you are not
quite sure when you found out you had the problem
with the first tank, number 1, but_you think it was
around the same period of time?

A. Yes.

Q. As you sit here now, do you recall
whether you discontinued the use of tank number 1
and pumped the gas out of it into the new tank
before or after you had the new tank in the ground?

a, It would have been pumped in there after
we put the new tank in the ground.

Q. Discontinued the use of tank number 1
before or after you put tank number 2 in the
ground?

aA. We &isccntinued the use of it after we
took the gas out. |

Q. I understand that. My gquestion is -- I
am trying to get into the chronology. Was there
ever a time when you discontinued use of tank
number 1 before you had tank number 2 available and

thereafter pumped the gas in?

A. No, there was no lapse of time.

Q. At all times you were using tank number
1?

A, Yes, until tank number 2 was
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operational.
Q. Did you ever discontinue the use of tank

number 2 prior to it being replaced by a new tank?

A. Noﬂ
Q. I have a couple more and then we can
break. I had an indication we were going to break

at 4:00. Going back to Mr. Skjoldager at the very
beginning, were you involved in any of the
negotiations or meetings with Mr. Skjoldager?

A, Yes.

Q. Did Mr. Skjoldager take you around the
property, show you the property?

A. Briefly.

Q. Do you recall whether he indicated the
exisfence of any tanks on the property?

A. Talking about what type of tank?

Q. Underground storage tanks.

A. No. I just knew about the two on the

street.
Q. Did he indicate who owned those tanks?
A. Yes,

Q. Who did he indicate owned those tanks?
A. He said Mr. Bacharach owned thenm.
Q. Did he indicate who had responsibility

for maintaining the tanks?
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Q. Let’s go back to our document.

A. This one here was replaced with the
thousand.

Q. The one that is designated as number 2

was replaced with a thousand?

A. Right. This one here, is this supposed
to be this one here?

Q. I am not suggesting that because I don’t
know. We want to find out what You <can tell us
about it.

A, All right.

Q.l Leﬁ's go back to basics. 1In 1975 do you
know whether or not one of the 550 gallon tanks was
replaced with a thousand gallon tank?

A. No, it was -- it couldn’t be replaced

because that was only a 550 gallon tank.

Q. Let’s take a look under remarks.
A. I don’t care what this says.
Q. We are going to use this document to help

You remember. It says under remarks "Remove one
550 gallon tank and install one 1,000 gallon
tank." Does that help you remember whether that
work was done in 19787

A. The reason I am saying that is because

that tank on the right has always been a 550 gallon
99
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tank, never been a thousand gallon tank. That was
one of our major complaints. We needed a thousand
gallon tank there and we do not have one.

Q. When you say it was one of your major
complaints --

A, Both of these were 550. So in 1982 or
1983 I say to my father and Lee, "We need a
thousand gallon tank. We don’t have one."™ Now if
this was a thousand gallon tank, why would I say
that?

Q. Meaning while you weren’t using --

A. Not only that, why would I shut it down
when it was just installed? It was installed in
1975. I am saying we shut it down. .I stopped
selling gas out of that. If it is a brand new
thousand gallion tank, why would I do that?

I don’t remember this ever going in. That is
what I am saying. There would be nho purpose for me
to shut it down if it has just been installed.
Five, six, seven years for a tank is nothing. They
are supposed to last ;0 years or more.

Q. Let’s just stay with what you remember.
It is your testimony based on what you have seen so
tfar that tank number 1 was the one that was closed

in the sense it wasn’t used anymore?
100
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1 months or four months prior to the installation of
2 the tank.
3 Q. So it was the same -- same rough time
4 period that the other tank was replaced that the
5 first tank was closed down?
6 A, Right, within the certain time frame. I
7. am not quite sure of the time frame on that, but it
¢ 8 was during three or four months. I den’t know for
9 sure.
10 Q. At any time up to the point when Douglas
* 11 made thé decision to cease using that number 1 tank
12 that we have talked about,'number 1 on the diagranm,
13 was there any discussion among the Douglas partners
° 14 about whether gascline was leaking out of that
15 tank?
o 16 A. No.
17 Q. We talked earlier about your relationship
18 with Chevron as a supplier of gasoline for the
o 19 Douglas facilities?
20 A. Not a supplier, a purchaser, as a
21 customer. We weren't supplying gas.
® 22 Q. They.were supplying you with gas?
.23 A, Right.
24 Q. I am going to show you a document that
25 was marked as Exhibit 15 to Lee’s deposition and .
14
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° . 1
1 transferred from 1 into 2, and I couldn’t transfer
2 if T didn’t have two. So I know we would have --
° 3 it would have to be after 1982,
4 Q. Let’s get back to my question.
° 5 aA. It couldn’t have been 1975,
6 MR. DRUMMOND: Was the reason that you went
7 to a thousand gallon tank in 1982 because you
® 8 wanted a thousand gallon and you knew that You were
5 not going to be using the other 500 gallon tank?
10 A. Yes.
® 11 MR. DRUMMOND: You put in a one thousand
12 gallon tank which gave you the capacity of the two
13 500 gallons before?
o : 14 A. Prima;ily the reason, right.
15 | - MR. MORRISON: Q. Going back to 1975 when
16 this problem with water in the tank number 1 came
® 17 to light, isn‘t that right, you discovered it in
18 197572
19 A. I am sorry, Randy. I don’t believe it
® 20 was in 1975. I don’‘t know. I know I transferred
21 the -- I know I didn’‘t close it down in 1975. I
22 wasn’t even there. I don’t think it occurred until
® 23 about 4983 or soon after the 1982 installation that
24 the water started appearing in number 1. I don’t
25 know where I said that 1975, but I don’t know why g .
4
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would say something like that,.

MR. MORRISON: Qff the record.

(Discussion off the record)

A, You are getting into an area -- years go
by pretty quick. We are going back to 1975 which
is 17 years back. I don’t think I could remember
about water getting into a tank 17 years ago.

MR. MORRISON: Q. Do you remember some
discussion yesterday -- we will pull out the
exhibit that relates to it. Remember I showed you
a letter that was from your dad to Mr. Bacharach
about participating in the cost =-- the other way
around. It was a letter from Alvin to Sanford

saying that in view of paragraph 28, 29 of the

lease, he wasn’t going to pay for the cost incurred

in connection with the tank replacement?

A. Okay.
Q. Do you remember our discussion on that?
A. I am not sure but vaguely.

Q. That letter was in 1975. We will pull it

out in a minute for your review. Assuming that
that letter was in 1975, it appears there was some
discussion with Mr. Bacharach by at least your
dad. That is an Qctober 28, 1975 letter that Mr.

Borsuk has kindly furnished us and we will get the

349
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is something wrong here. Then I did something
about it.
Q. Did that actually happen? There were

occasions when that happened?

A. There was an occasion.

Q. Was there one or several occasions?

A. One.

Q. What did you do on that occasion?

A. One occasion or one tank? I said half a

dozen occasions I did see excessive water in one
underground tank.

Q. What levels? Can you remember in terms
cf inches or gallons how much water You were
detecting?

A. The one tank in the ground did have at
least an inch and a half to two inches of water

that I can recall.

Q. That seemed excessive?

A. It was excessive.

Q. Compared to what you were seeing
routinely?

A, Because it was pumping water into the

tanks and then, of course, that is a big job to

Clean those up. We didn’t know where the water was

coming from.
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‘. 1 Q. When you say it was pumping water into
2 the tank --
° 3 a. The gas tanks of customers’ cars, net the
4 tank itself, although the filter is supposed to --
5 when there is a filter in there and as the water
® 6 hits the filter in the pump, it is supposed to seal
7 off the pump so you can’‘t get -- sell gas anymore.
8 It inflates the gas filter when it hits water and
® 9 then it stops the flow of gas coming in. It didn’t
10 work.
11 Q. Were there occasions then when you
o o 12 actually got, as far as you could tell, water into
13 yYour customers’ gas tanks? |
14 A. Lots of occasions.
® 15 Q. Did the customers let you know about
16 that?
17 A, They had ne choice. They were stuck. We
® 18 had to tow them in.
19 Q. How many customers were affected by that?
20 A. Half a dozen or more.
® 21 Q. Did you have to do any repairs to their
22 cars?
23 A. Yes, of course.
® 24 Q. Did you have to replace their
25 carburetors?
g2
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A. Who knows? Probably. I don’t know. I
can‘’t remember.

Q. Significant work?

A. It was very difficult, very involved. It
was very complicated, believe me.

Q. When this problem came to your attention,
what did you do with regard to the tank?

A. Well, the one tank I an referring to that
one -- not occasion but one gas tank. I didn’t say

occasion, gas tank. We had no choice but to close

it down completely.

Q. Do you remember what year this was?
A, Pardon?

Q. Do you remember what year this was?
A. I don’t know the vear.

Q. When you say you had no choice but to

close the tank down, what did that --

A, Or else replace it.

Q. That is what I am asking. What did you
do to close it down?

A, We jﬁst didn’t put any gas in there.

Q. Did you replace it at some point?

A. No, not that I know of. You didn’t
specify. You didn’t ask me which one.

Q. I will do that in this way.
33
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j. 1 Q. Can you tell us by reference te this
2 diagram which of the two tanks was the problem one?
| 3 A, 1.
. 4 Q. Number 1 which is the tank on the right-
5 hand side?
6 A, Facing the garage on Harrison Street.
o 7 Q. That tank you say was closed in the sense
8 it wasn’t used anymore?
9 A, We just didn’t put gas in there anymore.
o 10 We didn’t close it down per se. We just didn’t
11 sell gas from there.
12 Q. During the time you were at the Harrison
ot 13 St;eet Garage, did you detect any excessive water
14 levels in the other tank?
15 A. That would be -~ I don’t recall. I am
¢ 16 sorry. I just don’t remember. That would be the
17 550. I do not recall. I don’t know.
° 18 Q. Weren‘’t they both 5507?
19 A. Yes, both 550 at that time.
20 MR. TRINKLE: At what time?
® 21 A, Both 550 when I was there. 0f course,
22 while I was there, we also installed a thousand
23 gallon tank. The one we took out of the ground,
® 24 now you are asking me if I detgcted excessive water
25 in that one?
95
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®
1 MR. MORRISON: Q. Yes.
2 A. No.
® 3 Q. Clarify this. The tank that had the
4 water in it was not the tank that was taken out
5 when you were there?
® 6 A. The tank that I considered having
7 excessive water, which is number 1 on the diagram,
g8 was not taken out. It was closed -- well, we just
@ 9 didn’t dispense gas anymore.
10 -Q. Then at some point while you were at the
11 Harrison Street property, tﬁe other tank was
® . | 12 removed --
13 A. It was removed.
14 Q. -=- and replaced with a one thousand
o 15 gallon tank?
16 A. Right.
17 Q. We will come back to that. While you
® 18 were at the site, Ron, who was primarily
19 responsible for pumping the gas at Harrison Street?
20 A. Well, any one of the employees that were
® 21 there would be responsible. That is part of their
22 jeb.
23 Q. That could have besen Oscar?
o 24 A. It could have been Oscar. It could have
25 been Debbie. It could have been me. It could hav:
6
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A. Thank 7ou very much. Sorry. I didn‘t
mean to, you know, sort of snicker at you, but it
was sort of, you know, but that is your job,

MR. DRUMMOND: Let’s take a break for five
minutes.

(Recess taken from 2:35 to 2:47)

EXAMINATION BY MR. DRUMMOND:

MR. DRUMMOND: Q. Mr. Douglas, my name is
Donald Drummond. I am an attorney with the firm of
Lukens and Drummond. I am the attorney for Steven

Davis and his brother and father. I want to
apologize in advance. I wasn’t here yesterday and
if I do duplicate some of Mr. Morrison’s questions,
which I am sure I will do bBecause heris very.
thorough, I apologize in advance.

I want you to take your mind, if you ﬁould, to
the Harrison Street Garage in 1982 --

A. Uh-huh.

Q. == to the event when the tank was taken
out of the ground. Okay?

A. Right.

Q. I think one of the things that we
established today was that the tank that was
abandoned aﬁd not used, that either slightly

before, during that period of slightly after you

448
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learned that there were leaks in that and you

ceased using that tank. Am I right?

A. The number 1 tank?

Q. Yes.

A. Yes.

MR. TRINKLE: Was your testimony about leaks

or was it about water getting in?

A, Water getting into the tank.

MR. DRUMMOND: Q. How about gas going out
of it from leaks?

A. I don’t believe we tested for gas going
out.

Q. Did you have any indicatiqn at any tinme
that it might have gasoline leaking out?

A. If water comes in, we are assuming gas
went out. |

Q. I want to focus just on this removal of
the tank, the one that was taken out.

A. All right.

Q. My understanding is you observed a part

of that; correct?

A. I observed, yes.

Q. You saw the tank on the truck?

A. Right.

Q. Can you give me a sense of how long a

449
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Q. At least it is your understanding that is

where the stick came from?

A. It comes originally from the Chevron
dealer or the Chevron manufacturer. I didn’t know
the accuracy, although it was pretty accurate. it
has got to be accurate.

Q. Sounds like from what you said that most
of the time the driver would do the measuring and
only occasionally your enployees?

A, Occasionally, correct.

Q. On those occasions when yoﬁr enployees
did it, it was because yau had maybe had a busy
week and you needed more --=

A, I would tell them to do it,

Q. After the dipstick was inserted into the
tank, were any records kept of the dipstick
readings?

A. No.

Q. Let’s take first the example of the
driver. The dfiver comes in. He sticks the tank.
He says you need 300 gallons. He just gives you
300 gallons?

A, Whatever he has.

Q. In that c¢ircumstance, you wouldn’t keep

80
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any records that on June 13th the driver said you
needed 300 gallons? |

.A. No.

. Q. Let’s take the other example. You tell
the employee to go out and check the tank. We have
had a busy week. We need 250 gallons. Do you

write that down anywhere?

A. No, no reason to write it down.

Q. Do you call up Bay City?

A. I would call them up, whatever I want to
do. If I feel we are going to run out of gas

before the delivery, I will call thém up.

Q. Is it correct that there were no written
records kept of these stick readings --

A, No.

Q. -- during the time you were there?

ME. TRINKLE: Again, I am confused in terms
of what period of time we are talking about.

MR. MORRISON: Q. During the time he was
there.

A. At the time I was there, correct.

MR. TRINKLE: You are talking about the time
you were physically on site?

A. Right, physically.

MR. MORRISON; Q. Do you know whether any
B ) 81
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written records were kept of stick measurements of

the tank after you left?

A After I left?

Q. Right.

A. No, there would be no reason at all.
Q. No reason for you to know about it?

A. No reason for any of us to know. Once
they told us how much gas we needed, it was up to
us to decide how much gas we wanted, if they told
us.

Q. We talked about the dipstick. Let’s talk
about your gas meter. You had meters on each of
the two pumps?

aA. Right.

Q. How often, if at all, were these meters
calibrated to ensure that they were functioning
correctly?

a. Calibrated, well, the Bureau of Weights
and Measure would come in about once or twice a
Year and would =-- you know what they do, so I don‘t
have to explain it.

Q. This is the Alameda County Bureau of
Weights and Measure?

A, Ceorrect.

Q. They would determine whether or not the
82
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Q. Does she still work for the company?

A. No, she is deceased.

Q. When did she quit working for the
company?

A. When she died.

Q.. When was that?

A. 19 -- it was after my father died. So it

would have been probably in the 1988 time.

Q. Had she been the bookkeeper for the
company since the'time you started with the
company? _

A. Just about. Actually, I think she came
on a little bit later.

Q. Where were the, in 1985 -- let me ask
this guestion. 1In 1985 did you take periodic
readings of the contents of the product in the

tanks at the Webster Street garage?

A. Yes.
Q. How often was that done?
A. It was done generally every time they

were filled by the distributor, which would have

been probably once a week.

Q. Once a week approximately?
Ao Uh"huho
Q. Did you have some sort of system of

44
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A. Per sale, correct.

Q. Did anyone at the office review your

metered sales to determine whether or not -- let me

go back a minute. Were there any records kept
beyond the metered sales -- beyond the daily gas
sheets, what other records, if any, did you have
that told you how much gas was being delivered and
then sold at the Harrison Street Garage?

A. There is a delivery invoice and there is
a gas sheet with its meter going out, right.

Q. The delivery invoice and then the gas
sheet?

A. Right.

Q. Did anybody, during the time you were the

manager on site at the garage, have the
responsibility for comparing your metered sales
with your gas deliveries to see if they jibed,
added up?

A. The only one I would think would be

Dorothy in the office. I am not sure what she did,

if anything.

Q. Nobody else that you know of had any
responsibility for making that comparisdn?

A. That was one of her basic

responsibilities as far as I know.
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A. That is correct.

Q. And then what did he do, turn them in on
a daily basis to the office?

A. Not necessarily. The sheet that it was
recorded on had about 30 lines.

Q. When he filled that up, he would turn
that in?

A. When he filled it up, he would turn it
in.

Q. Did he turn it in to the bookkeeper?

A, Not to the bookkeeper. It came in to our
office and it went from our office -- well, that is
one and the same, yes.

Q. The next business practice I wanted to

ask 1s this: When one of the fellows went over --

~distributor comes in and they go in and they make

the initial reading to find out how much is in the
tank. Did you have a business practice at any time
of reconciling the amount that was shown from his
dipstick reading in t;; tank to the amount of sales
that had occurred since the last time that the tank
was filled?

A. Yes.

Q. How did you keep track of those results?

A. Well, I can tell you that if we filled up
52
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a sheet and we add up the number of gallons that
were on that sheet, you bought ten and he bought
five, we sold 15 gallons for the day. We will know

because when we fill up the tank, it is full at a

'certain point. We know there is a thousand gallons

in the tank. Now we go and. we add up all the
gallons that we have sold in that ~- in whatever
period of time. It may take three or four weeks to
even get to a point where we will do this, but we
have s0ld sc many gallons, and then we come back
and we fill up the tank again and we say, well, we
have filled up the tank and we filled it up with

700 gallons. Now we come over to our sheet where

we have recorded all these sales and we want to see

if we have sold 700 gallons.
Q. Did you ever find instances where the
amount that you sold was less than the amount that

you had to fill into the tank?

A. When you say ever --

Q. Yes.

A. -=- you are referring ever at our one
location?

Q. Rightf

a. Yes.

Q. How often did that happen?
53
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detector installed at Harrison Street that you know
of; right?

A. A detector, no.

MR. TRINKLE: I object, calls for expert
testimony, lack of foundation and legal
conclusion.

MR. MORRISON: Q. Were you aware of any
requirements for keeping inventory reconciliation
records for a certain periocd of time?

A. Inventory reconciliation records?

Q. Yes. In other words, were you aware of
any requirement that if you were going to monitor
the tanks by keeping track of your inventory =--
were you aware that there were specific record
keeping requirements for doing so?

A. Not other than our own requirements, not
for anyone else.

Q. As far as your own regquirements, you
didn’t in fact keep written records other than the
metered sales, did you? You didn’t keep track of
any of the stick measurements?

A, Not when he stuck the stick in there, no,
of course not. It doesn’t mean anything.

MR. MORRISON: I am going to show you next a

series of inventory reconciliation sheets and we
423
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inventory reconciliation records.

MR. DRUMMOND: Good point.

Q. Did Douglas, at any time, ever have
inv;ntory reconciliation records for the Harrison
Street Garage after the laws regarding tanks were
enacted?

A, Not formal records, but we did do a
reconciliation, yes.

Q. And is‘that the type of records that you
told us about yesterday where you take a meter
reading off of the pump?

A. Yes. '

Q. And do you, today, have any of the
inventoty reconciliation records for ﬁhe Harriéon
Street Garage?

A, No.

Q. When were they disposed of?

MR. MORRISON: Well, objection, only to the
extent -- he said he didn’t have formal records, he
had some documents they prepared. And you havg
refe;fed to records of the inventory reconciliation
as if those are the same thing; they’re not.

MR. DRUMMOND: Q. Whatever records you kept
of the inventory reconciliation, whatever docuient-

contained that information, am I correct you don’t
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have any of those documents today?

A. That‘s correct.

Q. And I am asking you, as to those
documents, when were they disposed of?

A. They would have been dispesed of at least
two years ago. It would probably keep the records
fof 4 year. But even at that, that particular
record, that is, how we did a reconciliation, would
have been an informal adding and subtracting on a
piece of paper that our bookkeeper would have done.
And once she told us what she had done, we wouldn‘t
have even kept that.

Q. Do you know whether or not the law
required you to keep thosé records or documents for
any period of time?

A. No.

MR. TRINKLE: At what point in time are you
talking about the law being applicable?

MR. DRUMMOND: After the law -- as you say
here, after the laws regarding tanks were enacted.

. "MR. TRINKLE: I think you are aqtumihg that
the‘interpretation of that has not changed over
time, and I don’ﬁ think that‘s necessarily an

accurate interpretation.

MR. DRUMMOND: Q. Do you know whether there
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1 procedures?
° 2 A, Right.
3 Q. After 1982, after this tank replacement,
4 were those the same procedures you used to keep
® 5 track of your inventory after that?
& AL Yes.
7 Q. Those procedures, as far as you kKnow,
® 8 remained the same up until you left‘fhe garage?
9 A. Yes.
10 Q. Do you have any reason to think, Ron,
@ 11 that those procedures changed at any time after you
12 left the garage up to the time of Your retirement?
13 A. No, they would not change.
® | 14 Q. Nobody ever told you, "Gee, we are doing
| 15 thingé differently now at‘Harrison Street"?
16 A. It is the same procedure we had for 50
® 17 years.
13 Q. I want to show you -- refer you to a
19 document that we marked yesterday as an exhibit.
® 20 This is the Douglas interrogatory answers. I want
21 to refer you to a collection of interrogatory
22 answers that has been marked as Exhibit 60 to the
o 23 Douglas deposition and refer you specifically to
24 Page 20 which has some questions about these
25 inventory procedures I've'just been asking you 309
@
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a. I was not aware of that.
Q. Were you aware of any requirements for
testing of underground storage tanks for integrity;

in other words, teo see if the tank was intact?

A. I was aware of the testing for
integrity.
Q. My question was, were you aware of any

requirements for testing for integriéy?
A. Ne, I didn’t know what the reguirements
were.

Q. What did you understand integrity tasting

to be?
A. For leaks.
Q. You weren’t aware of any requirements

th#t underground storage tanks be tested for that
purpose?

a. I knew you were supposed to check for
leaks, but I assumed that our Chevron dealer =--
that was his responsibility. So that is why I
wasn’t concerned because I figured if there was a
problem that they would let us know. That was
their full responsibility to inform us of any
problems with those tanks, water, leakage,
whatever.

Q. Going back to 1975 when you and your
: 346
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in, right. We call it the filler.

Q. This filler is located in the driveway at
Harrison Street; right?

A, Well, there are two, right, 1 and 2 are
in tﬁe driveway.

- Q. Does this help you recall whether
subsequent to 1975 at any time any repairs were
made to either of the fill ports atlHarrison Street
to prevent water infiltration?

A. I don’t recall any, Randy.

Q. Between 1982 when the tank was replaced
at Harrison Street and your retirement some five
years later, did it come to your attention at any
time, Ron, that there were some new regulations

passed by the state regafding underground storage

tanks?
A. New regulations?
Q. Yes,
A, In regards to what?
Q. In relation to the storage and the

operation of underground storage tanks. I am

leaving aside the vapor recovery =-- new regulations

in addition to the vapeor recovery requirements --
A. I didn’t know of any new requlations. I

perscnally d4id not read most of the correspondence
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1 coming through. So if it came through by mail, I
L J 2 did not -- more than likely I did not read it
3 because I do not remember any -- we did receive a
4 lot of correspondence from the Bay Area Quality
L 5 Board. I guite frankly didn’t read most of it. I
6 must confess.
| 7 Q. Do you remember getting any
o 8 correspondence at Douglas Moter Service on Webster
g Street from other state agencies such as the State
‘ 10 Water Resources Control Board or Alameda County
L 11 regarding underground storage tanks?
1 12 A. Like I said to you, there was a lot of
! 13 correspondence from various state boards that I
1. 14 must confess I did not réad‘most amf it., So I
1 15 wasn’t aware of it. I wasn’t even concerned about
? 16 it.
@
17 Q. I think you tcld me yesterday that no one
18 person among the Douglas partners was designated to
| 19 take the lead and keep up on all of those
1. 20 developments?
21 A, Correct.
22 Q. Were you aware at any time between 1982
¢ 23 when the tank was replaced and your retirement that
24 there were new requirements for monitoring
25 underground storage tanks?
L 345
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A, I was not aware of that.
R. Were you aware of any requirements for
testing of underground storage tanks for integrity;

in other words, to see if the tank was intact?

aA. I was aware of the testing for
integrity.
Q. My question was, were you aware of any

requirements for testing for integrity?

A. No, I didn’t know what the regquirements
were.

Q. What. did you understand integrity testing
to be? '

A. For leaks,

Q. You weren’t aware of any requirements

that underground storage tanks be tested for that
purpose? |

A. I knew you were supposed toc check for
leaks, but I assumed that our Chevron dealer --
that was his responsibility. So that is why I
wasn’t concerned because I figured if there was a
problem that they would let us know. That was
their full responsibility to inform us of any
problems with those tanks, water, leakage,
whatever.

Q. Going back to 1975 when you and your
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1 described in the index marked
° 2 for identification as Defendants’
3 Exhibit No. 15)
4 MR. DRUMMOND: Q. What is Exhibit 15, sir?
® 5 A, It is an agreement between Standard 0il
6 and my father, Sanford Douglas, outlining, I guess,
7 the conditions under which they will supply us with
® 8 gas, and I guess that is all.
9 Q. Is that the =-- is this the supply
10 contract that existed with Standard 0il until you
i 11 left the premises?
12 A, I don’t know. They weren’t very good at
13 | updating their agreement.
¢ 14 - Q. Did either Standard 0il or the
15 distributor to you -- I forgot, Bay Marketing or
" 16 whatever it was --
17 . A. Bay Cities 0il.
18 Q. Did they commencing about 1984-~1985 start
° 19 supplying Douglas with information about federal or
20 state requirements for operators of gas stations?
21 A. I don’t think so, nﬁ. We may have gotten
@ 22 sSome -- we probably got something from Standard
23 Oi;. I can recall from time to time there were
24 things from Standard 0il. I don’t think we got
® 25 anything from Bay City 0il Marketeers. Les
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Q. Did standard tell you things like what
the federal laws were with respect to operating gas
stations?

A. I don‘t recall that they did that. I
wouldn’t be surprised if they did, but I don’t
recall it, and if they did, they were hard to
understand.

.Q. Do you have a reccllection that the
regulatory requirements, either state or federal,
became more burdensome in ‘84, ‘85’ ,86, in that
time frame? |

A. No guestion about that.

Q. Can you describe some of the new burdens
that you had?

A, The vapor recovery bit was one of it, the
removal of the gas tank. That feature may have
been in for some time. I am not sure, but at least
it was reiterated in this interim periﬁd. There
was -- and I don’t recall whether I ever even
received any document to this effect, but I knew
something about the gas tanks had to be tested for
leaks and I don’t recall whether -- it certainly
may have been included in some of the documentation
that we may have received frbn Standard 0il, but I

don’t recall, but I know somewhere, of course, I
170
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1 picked up the fact that these things had to be
® 2 tested.
3 Q. Up through the time that you vacated the
4 premises there at Harrison Street garage, did you
o 5 talk to Mr. Bacharach or Mr. Borsuk about all these
6 new reguirements that the government was coming
7 down with?
® 8 A, No.
9 Q. Did you suggest to them at all that they
10 should become familiar with them?
¢ 11 A. No.
12 Q. 'Or learn about them?
13 A No.
@
14 Q.. Did they ever indicate to you that they
15 had learned about them and were taking steps to
° 16 learn more about them?
17 A. No.
18 Q. They never suggested that you ought to
PY 19 learn more about them?
20 A, No.
21 Q. Is it possible that back in your storage
® 22 files that you might have a file on materials that
23 you received in this time frame from Standard 0il?
24 A. No.
® 25 Q. No?
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Q. Yesterd&y you told us periodically you
would get notices from the county of Alameda to do
things in connection with the gasoline tanks
Periodically. |

MR. MORRISON: Objection. I think that
misstates his testimony. I think it was broader.
think he said he got notices from different
government agencies, not limiting it to Alameda
County.

MR. TRINKLE: I'd agree with that statement.

MR. DRUMMOND: Mr. Morrison is absolutely
correct, and I stand corrected. My question is:

Q. Did you ever forward any of those notices
on to Mr. Bacharach? |

A. I don’t believe so.

Q. Did you ever tell him that, as thelowner.
of the property, it was his obligation to deal with
those notices from the governmental agenéiel?

A. No. I wouldn’t have told them that,

because it was ~- the only notices that we would

I

have.éotten'would be to get permits and licenses and

things of that sort for the tanks, which I was awar
of. I didn‘t feel that was the obligation of Mr.
Bacharach, I thought it was the obligation of

ourselves.

P
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Q. Because you were operating the Property?

A. Because we were operating. We got a
license to park cars, license to sell gas, and so
that was our obligation, not his.

MR. DRUMMOND: All right. Let’s take a break
at this time for ten minutes and take a look at the
materials that Mr. Douglas has given us.

MR. SIMKINS: It’s 1:25 and we are off the
record.

(Brief recess)

MR. SIMKINS: The time is 1:43 and we are
back on the record. .

MR. DRUMMOND: Ms. Reéorter, I am going to ask
You to mark as a group exhibit the enfirety of a
manila folder with pages inside entitlaed "Storage
Tanks - HK. . .*

A. HG.

MR. DRUMMOND: ". . . HG&DMS"?

A. Right.

MR. DRUMMOND: All right. And would you mark
that as exhibit next, please?

' MR. TRINKLE: Just so the record is clear, I
have no objection to it being marked, but the
original of that will have to come back to our

office.
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mean as far as accounts pavable?

Q. I mean in terms of keeping the records.

A. Yes. She did have responsibility of -- 1
don’t know her exact responsibilities. I can’t go
into detail because I wasn’t really -- I don’t know

what her responsibilities were as far as
maintaining those, what you say, records. I just
have no idea.

Q. During the time that you were with
PDouglas, do ynu.remember, Ron, ever getting any
information from Chevron about government
regulations pertaining to underground storage
tanks?

A. Government regulations, are you talking
about EPA? ‘ |

Q. EPA or state or county, but having to do
with regulating underground storage tanks.

A. Not to my knowledge. It is possible, but
I didn’t read everything that came in through the
mail. It is possible, but to the best of my.
knowledge, I knew about things like this through
reading the paper, but as far as getting
information from the Chevron people, I don’t know.

Q. Do you remember getting any information

about underground storage tank regulations from Bay
65
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City? .
A. ‘I don‘t remember.
Q. Do you remember getting any information

from the government agencies themselves, for
example, EPA or the State Water Resources Control
Board?

A. Overall, probably. I don’t know. 1
Probably got information. I mean, I could see it
coming in the mail, but I quite frankly didn’t read
it. You don‘t read all your mail. I throw awvay a
lot of mail at home. As soon as I see the title, I
just throew it in the garbaée can. I can‘t tell
You. It may have come in through the mail, but I
do not recall reading it and memorizing it and
really getting down to the facts. I just don’t
think I did.

Q. During your years with Douglas, was there
any discussion about designating one of the
partners to take the lead role in keeping up with
regulations on underground storage tanks?

A. Ne, nothing in that respect.

MR. MORRISON: Please mark this as an
exhibit.

(Document more particularly

described in the index marked
66
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answering it,

A. There are many regulations that have come
out for a period of time.

Q. Right.

A. A number of years ago, there was a large
volume of regulations that came out pertaining to
the price, the pricing of gas, how we could price
it. We kept a file on that for some time until the
issue evaporated and then we threw it away.

Frankly, it was very confusing.

This file here that you have pertains to the
storage tanks and the pPermitting, general;y wvas
handled by my brother. I was usually aware of what
was going on, but in terms of making the phone calls
and the letthré, that was probably my brother.

Q. All right. FPFor example, I am just opening

the file at random. BHere’s a piece of paper or a

" letter or something on the letterhead of a company

called R. W. Williams, Inc., Certified Tank Testing.
Seems to have been signed by James D. Williams,
director of operations.
' Have you ever seen this document before?
A, Yes. Saw it this morning.

Q. Pardon me?

A. I saw it this morning.

—

TSUJIMOTO & ASSOCIATES
Certified Shorthand Reporters
(510) 887-6889

249




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

( 3

Qc
A,

Q.

All right. But before today.
I probably saw it, yes.

All right. And this letter generally

talks about having tanks tested and they are

offering their services to do that.

Do you know whether Douglas ever contacted the

Williams company?

AI

Qo

No-

Did you get lots of these kinds of

brochuresg =--

A.
Q.
A.

Q.

Yes,
-= over time?
Yesn.

And is it 'your fecollection'that, at some

time, the testing of tanks for leaks became a

significant issue?

MR.
MR.
A.

MR.

‘A.

MORRISON: Ambiguous.

DRUMMOND: Go ahead.

You say became a significant =--
DRUMMOND: Yes.

That would be my perception, yes, it

became a significant issue.

When the law first came out, I don’t even know

when that happened, it began to evolve into more --

frankly,

ot

as they have stated, confusing issues.
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Street, 98th Avenue which is the airport facility.
You mentioned Latham Square.

A. Right,

Q. Can you think of any other facilities
that involved --

A. I don’t recall. I don‘t believe so.

MR. TRINKLE: Of course, Harrison too.

A. That goes without saying, right.

MR. MORRISON: Q. No others come to mind?
A. They don’t come to mind right now, no.

Q. Did you have, for example, any facilities
in Berkeley that sold gasocline? |

. A. Not that I recall.

Q. Of these facilities that we talked about,
which ones offered any auto repair or auto
servicing?

A. Are you referring to the locations we

were just talking about?

Q. Let’s start with Webster Street.
A. We had repairs there.
Q. As to Webster Street and the repairs,

were these repairs performed by Douglas employees?

aA. By our employees.
Q. What types of repairs at Webster?
A. Everything, anything pertaining to
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automobile repairs.

Q. Give me some examples of the types of
work that was performed.

A. Tune-ups, brakes, lubrications, mufflers,
complete motor overhauls.

Q. Transmission work?

A. Yes, also body work, transmission work,
not really transmission work, but that is all
right.

Q. What I meant by transmission work is
transmission overhauls, rebuilds.

A. No, we:are not going to pull that out.
We did sublet it, but anyway.

Q. Did you sublet it on the premises or
somewhere else?

A. Out, but that is another subject. You
don’t want to get into that.

Q. When you say motor overhauls, did you

pull engines?

A, Yes.

Q. You did routine auto servicing as well
there?

A. Yes.

Q. Check brake fluids and change o0il?

A, That is all part of the service work.
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Q.

That is Webster Street. What types of

auto servicing or repair operations did you have on

13th Street, if any?

A.

Actually, I think all we had there was --

I don’t think we did any kind of repairs there. I

don’t think anything was done there for repairs or

servicing.
Q.

A.

No servicing either?

I don‘t believe so. I don't think we

even had a 1lift there, although I could be wrong.

I am not sure.

Q.
Street?
A.
Q.
period of
servicing
A.
Q.
A.
I left.
Q.
offered?
A.

there.

You did have a lift or 1ifts at Webster

Oh, we had four lifts there.

As best you can recall, during what

time did Douglas perform auto repairs and
at Webster Street?

During what period of time?

Right.

From the time I was there until the time
SO 1953 to 1987, that service was

We had all that service there while I was
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Q. Let’s go to the 11th Street facility
now. Was any type of auto servicing or repair
offered there?

A. Yes, we did do repairs there, but only

minor, nothing major, all minor stuff.

Q. What would you describe as'minor repairs?

A. Lubrications, oil changes, possibly
tune-ups. Everything else we would sublet.

Q. Again, when you say sublet, do you mean

off site?

A. If someone wanted a transmission
overhaul, we would send it up to Homage
Hydromatics (phonetic).

Q. In other words, you don‘t remember the
name of the place?

A. I don’t remember the name, but it doesn’t
make any difference.

Q. It sounds like your operation at 11ith
Street offered what we might call auto servicing,
not really repairs?

A. It was like a convenience stop.

Q. Did you do lube jobs there?

A, Yes.

Q. On 98th Avenue, did yYyou do any servicing?

A. No repairs. They didn’t have a lift.
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Q. Did you do any repairs at Latham Center?
A, Yes, Latham Square garage.

Q. What types.of repairs at Latham?

A, Basically whatever they wanted, we would

take care of it one way or another.
Q. It was like Webster Street in the sense

you offered full service?

A. If we couldn’t do it there, we would send

it out and have it done.

Q. So you would do mufflers. You did
tune-~ups, lube jobs, o0il changes?

A. Right.

Q. Any body repairs?

A. Yes, Qe had a body shop there too on
Webster Street.

Q. I meant at Latham.

A. Oh, no. Excuse me. Nothing at Latham.
I am sorry.

Q. Were the auto repairs that were offered
at Latham performed by Douglas employees?

A, Yes.

Q. To the extent you offered minor repairs
or serviéing at 11th Street, was that work also
performed by bouglas employees?

A. Yes,
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Q. At any of these facilities we have talked
about so far, Mr. Douglas, in additien to the work

performed by Douglas employees for servicing

cars --
A, Excuse me. I was thinking of something
else. Do you have any water?
MR. MORRISON: Why don’t we take five
minutes?

(Recess taken from 10:25 to 10:35)
MR. MORRISON: Back on the record.
Q. Mr. Douglas, before we took our break, I

was asking you about repairs.

" A, Could you call me Ron?
Q Sure.
A. Thank you. 1 appreciate it.
Q Before we took our break, I asked you

about repairs on autos that were performed by
Douglas employees.

A, Yes.

Q. Leaving aside the work that was done by
Douglas employees, at any of the facilities that we
just talked about, Webster Street, 13th, 1l1ith,
98th, Latham, leading aside Harrison for the
moment, did you have any subtenants who also

performed auto servicing or repairs?
5S4
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1 A. Subtenants?
¢ 2 Q. Let’s start with Webster.
3 A. You mean a subcontractor?
4 Q. Let’s take one at a time. You owned the
o 5 Webster Street property?
6 A. Yes.
7 Q. Did you have any tenants or subtenants
i 8 who performed auto repairs or servicing at Webster?
9 A. No.
10 Q. At 13th Street, did you have any tenants
¢ 11 or subtenants --
12 A, I don't think we did any service work
13 there on 13th Street. I don’t believe we did on
¢ 14 13th Street at all.
15 Q. At 11th Street, did you have any tenants
18 or subtenants who performed auto servicing?
¢ 17 A. No.
18 Q. How about at Latham Square?
® 19 A. No.
20 Q. You did have subtenants at Harrison
21 Street who performed various types of auto work,
° 22 didn’t you?
23 A. Say that again.
24 Q. At the Harrison Street Garage, during the
® 25 time that Douglas had the lease for the garage ss
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LT 29, Lesses Acknowledges that Lessor has lessed
connecting and adjacent premises at 1420 Harrison Street,
Cakland, California, to CARL DON SKJCLﬁlctn (hezeinafter referred
t3 as “other tenant®), and that Lessor has agreed that such
other tenant shall receive slectricity and water in the mannaer
Presently supplied to such other tenant, namaly, that the same
shall be matered through the meters of Lessee hezein, and
eguitably apportioned. In this connection, such other tenant
has agresd that such apportionment in the first instance shall
be made by Lessese, but if such othar tenant feqls that the
apportionment of the charge, as between the premises of Lessee
and the other tenant, is unfaiy, such other tenant shall ba
entitled ¢o request that a Tepresantative of the Pacific Cas
and Electric Company, or the Zast IQy Water Company, come
on te the ptemissl and make a detarmination of the respactive
use of the parties, and the determination of the use and the
Sonfequent apportionment as 80 made by such Tepresantative
shall be binding and conclusive as between Lasooe haresin and
such othar éonant; howaver, aven if such apportionsent ig made,
if either Lesses herein of such other tenant thereaftar {esls
that because of change of use the sppertiorment is no longer
Accurate, then either Lasses herein or such other tanant nay
from time to time thereafter request s further deteraination
of the respsctive use of such utilities, by a representative
of Pacific Gae and Electric Company or tha Rast Bay Municipal
Utilities District, and, again, such detarminatiocn shall be
binding and conclusive as Detween Lesses and such other
tenant, unless or until a further determination in like manner
is 8o made. Such other tenant has agreed to pay to Lesses

herein the proportionate cest of such utilities, with ths m.'mi5 ‘@
o Iudl




determined as above described. lLessse herein agrees to
permit the use of such utilities by the other tenant, and
agrees 0 the apportionment of czsc, &3 above described,

29. In addivion to the minimum monthly fixad

rentals hereinabove agreed to ke paid by Lesses, Leszes shgll
and will pay to Lessor, at the :izes and in the manser
hereinafter spacified, an additional rental {n the amount
equal to forty-fiva percent (454} of the amount of Lesses’s
total reverues derived from use of tha premizes az a parking
garage made during sach lesasshold year of the term hereo!,
in, upon or from the demised preaises, less the aggregata atcunt
of the minimum monthly f{i{xed rental pajid by lLessea during
53id year. _
. The term total revences, as used harein, shall
® (subject to the exception and authorized deductions as hereinafter
set forzh) mean the gross amount received by Lessas fzom use
of the preaises as & parking garage, both for cash and on
credie, and in cass of sales on credic whether or not
® ' (’ ) payment be actuslly made therefor: in this connection, Lesses
| ) agrees that its rates of charge t.or parking and/or storage
shall be gensrally competitive with such ehargn in the area.
Revenues shall not include thoss received for repaics to
® ) notor vehiclen mada in or upon the demised pramises nor for
accessoriss or parts sold thezsia, nor for salas of gasolire,
oil, or fusl for motor vehicles.
Lessse agrses that the primary purpose of the
premises, and approximately the same amount of aspace as is
now 30 used, shall be used for parking sutcaobiles.
Thare is excepted from Lessee's revenues (as eaid ters

is used harein) the amount of all sales tax receipts which

3
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nas to be accounted for by Lesses tO any government or
joverrmental agency.

As used herein, the term "leasehold year®" shall
rean that the firse twelve (12) calandar months of the
term of this lease (contemplated to be Septamber 1, 1972 -
August 31, 1971) and each twelve (12) month period thereaftasr.
Percentage rental for any partial year at the end of tha term
hereof [if in fact the term does not commancs September 1, 1972,
under the provisions of Paragraph l(b)} shall be equitably
pro-rated.

Lassee shall keep tﬁll. complets and proper bocks,
records, and accounts of the gross revenuas (as said term
is used herein), both for cash and on cradit of each separates
departmant at any. time cperated in the &onis-d p;nnilosr sald
books, records and aceounts, inecluding any sales tax reporta
that Lesses may be required to furnish to any governmant or
governmantal agency, shall at all times be open to
the inspection of Lessor, Lassor's auditor or other authorized
t.Pl’ll.htlth. or l’.!l!.

Within ten (10} days after the end of each
calendar month commencing with tha 10th day of tha first
calandar month following the sonth in vhich the lease
tera commences and ending with the 10th day of the month
next succeeding the last month of the leass term, Lessee shall
furnish Lessor with & statement, to be certified as correct by
Lesses or the smployse of Lasses suthorited so to certify, which
shall set forth the gross cevenuss (as herein defined) of
each department cperdting in the demised premizes for the
month just cencluded, and the authorised deductions, if any,
therafrem. Within fifteen (15) days immedlately following Af,

/

JHK,




(] the #nd of each leasehold yearr. Lessee shall furnish Lessor
witn a statement of the gross sales during the year so concluded
¢f each of its said departments separately, and the amount of
Any authorized deductions therefrom {ineluding therein the

@ aggregate of the minimum monthly fixed rental pald during
said year}: said last-mentioned statamant shall be cartified
43 correct by lessse or the employes of Lessee authorized so
to certify, and with it Lesses shall Pay to lLessor the amount

°® O“thl additional rental which is payabls te Lessor as shown thersby.

If Lessee 3h2ll at any time cause an audit of Lassae's
‘business to be made by & certified public accountant, Lessese
shall furnish Lessor with a copy of said audit without any

- GOSt Or expense to Lessor. Lessor may, once in any calendar

year, causs an audit of the business of Lesses to be made by

‘_-

a certified public accountant of Lessor's own selection and

if statementa of grose revenues previcusly mads by blll;l te

Leslér shall be found to be at least one percent (13) less than

the amount of Lesses's gross revenuss shown by such audit, Lessee

shall immediately pay the coet of sueh audit as well as the

additional rantal thersin shown to be payable by Lassee to

Lessor; othervise, the cost of such audit shall be paid by Lassor.
The acceptance by Lassor of any monies pald to Lassor

by Lessee as additional rental for the demised premises as

nhm by lny yoarly statament furnished by lasaee shall net

TS A A e vmlm h o myewbs meEmE b e e e 1 -

be an nd.-iuioa of accuracy of said yearly statement or Y N ' -
@ any of the monthly statemants furnished by Lessee during the
year rsported therein, or of the sufficiency of the amount of

said additional rental payment, bdut Lessor shall be entitled
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4% any time within two (2) yeary after the recalpt of

any such additisnal rental FeYment to guestion the sufficiency

cf the amount thereof and/or the accuracy <f the statement

Or statements furnished by Lessee to justify the sams.

Lassee shall, for the said period of two (2) years after
submission to Lessor eof 4Ry such statement, keep safe

#nd intact all of Lessee's records, books, actounts and

other data which in Any way bear upon or are Tequired

Lo establish in detail Lesase's 9Toss ravanues and any
authorized deductions therefrom as shown by any such
statement, and shall upon Tequest makg the same available

to Lassor, Lessor's auditer, representative or agent for
examination at any time durin& said two (2) year period.

= ¢ 300 Subject to the Paragraphs ralating to

destruction of pramises, Lassae shall continucusly during

the ;ngirc tearn hereof conduct and carry on Lasses's aforesatid
business in the demised prenises and shall keep said

Fremises cpen fer businann.nnd cause such business to be
conducted therein during esch and every business day for such
number of hours each day as is customary for businesses of
like character in the area in which the demised premises

are located to be open for business; provided, however, that
this provision shall sot apply Lf the demised p:olincs |hall ]
‘be closed and Eﬁktﬁuiiﬂ;::_ét‘hclsoo ehcrnln chlll bc
temporarily shut down on account of strikes, lockouts, or

causes bayond contrel of Lesses.




Lessee shall cperate Lessea’s 2aid bBusiness in the
demised premises with due diligence and efficiency and in like
ranner as <omparable businessaes in the area in which the
demised premises are located are cperated so as te produce

® all of the gross sales which ™ay be produced by such manner
of oparation,
. Netwithstanding any duty of Lesses harein
to pay increase in taxes as described in Paragraph 12 of
9 the leass, it iy &greed that, to the extent Lessee pays
additional or PeIcentage rent as called for in the preceding
Paragraph, such payment shall be dnn'-d 4 credit against
any paymant of taxes otharwise payable under the provisions
® ’ ( of said Paragraph 12. The ba;o tax fiscal year as provided
in Paragraph 12 is July 1, 1972 = June 2190, 1873, in relation
to real property tax ilncrsass. If, as a hypothaetical
example only, the real property taxes ina connacticn with
® such fiscal year were $1,000 in ralaticn to the demiged
premises, and if during the next tax fiscal year of July 1,
1271 = June 30, 1974, the real PToOperty taxes wure 31,100,
then Lesses would h'ehuqitod to pay such sum of incresss,
$100, Lesses to pay one half of such Lacrease Decenber 1, 1973,
or 350, and the other half of such increase on April 1, 1974,
or 350. Rovever, if during the firet leasehold year of
Septesder 1, 1977 through October 31, 1973, Lesses bacame
obligated to pay a percentage rental, sssuming a figure of
$90 of such percentage rental, such peccantage rental would
be dus and payable November 18, 1973, and paid by Lesses
st that time. That $30 would thersupon be a credit, $350 of it

€. i ).
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48 & credit against the $50 in wvax increase dus December 1. 1973,
4nd the remaining 548 of it 43 & credit against the 550
due as a tax increase faor April 1, 1974, making lLessae liable
to pay the difference of Amounts owing for tax increase, er
$10, on April 1, 1974. 1In connection with the foregoing,
9 " the Percentage rent which would becoma due and payable on
4ny November 15, would be usable as a credit enly against tha
tax increase payment due on the Decembaer immediately following,
and the April immediately tolloving, but not thereafter. So,
® in the foregoing example, if the tax increases wera 5100 and
‘ the percentage wers $119, then Lassee would pay the entire
pPercentage rent of $110 on November 15, 1973, pay no further
dmounts toward tax increase on Dcccmber 1, 1973, and April 1, 1974.
® _ (‘ but Lasses would thersaftar be liablas tg pay ths full ameunt
of tax increass the next Ye4r excapt to the extent percentags
Tent payments would be made thersafter, in Noevembar 15,
1974. The foregoing shall apply to taxes as described in
® the second paragraph of Paragraph 12, that is, real PEoparty
taxes, and special assessnents.
>< o 32. Lessor hersby gives Lesses the right and cption
to extend the term of this lease for an additional period of
fiva (S) years, from and after the ternination of the inital
o twvo {2) year teram Nersof, which tweo {2) year term commences
Septemder 1, 1972, and ends August 31, 1974; in the event
Lessee desires to exercise such option to extend the term
hereof, Lesses shall give written notice to Lessor, such

¢ notice to be received by Lessor on or bafore March 1, 1974
in the event such notice of extansion is given and so received,
then the term of this Lease shall be extended for & further
pcriﬁd of five {S) years, commencing September 1, 1974 and

® ah

¢ : ending August 31, 1979, Such period of extansion shall be

upon all of the terms, covenants and sgreamentas of this Leass, . @ g
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including, but not limited to, the duty of Lessee to pay increase

in taxes as descrited in paragraph 12 of the Lease, with the

fiscal tax year as referred to in syech paragraph to reamainm,

during such period of extension, the year 1972-1973. Such

extended term shall not ba deemed to include any further

right of extensicn on the part of Lessee, neither for five

(5} years, nor otherwise. The foregoing options to extend

shall relate to the partnership of DOUGLAS MOTOR SERVICE,

the Partners now being SANFORD R. DOUGLAS, RONALD S. DOUGLAS ,

LELAND M. DOUGLAS, JEROME H. DOUGLAS, KENNETH DOUGLAS and

DAVID M. FLETT: such option shall extend to such partnership,

even though, a4t the time of exercise of such cption, all of

the above-named persons are not still partnars q!‘;:fﬁfplrthctlhlp.
The parties hereto further agres that such partnership,

or any of the-above-named general partners vho rilain &8 general

partzner in the partncrlhip'i;-:;; time of expiration of the

term of this Lease, in the event—the -term—is uxterded by sxercise

of tha option as adbove set forth, nh,*l have the right tc mest

with Lessor on or bcforo_;;:éi:l;: i!}!. to discusa the possibility

of further extension of this Lease. 1In this connection, the

partiss acknowledge that in the event Lsssor desires to use

the preaises for any othar purpose, including, but not limited

to, use as an office building, use as a hotel, or even if

Lessor detarmines that it is &n his best intersst to cause the

building to ba demolished, even if after demolition, Lesser

desires to use the space for parking, that Lesses skall have -

no right to discuss any further extension of the Lsase with

Lessor. 1In addition, the parties acknowledge that the legsl

effect of the within provision is serely to require that the

parties discuss such possibility of extension, and it is under-

4
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stood and agreed that the foregoing gives Lessas no legal righe
whatsoaver to fejuire that the term af iease be extended, the
determination of what term of extension would be sppropriate,
uhethez‘tive {(§) years, or Ctherwise, and the determingtion

ef what rent would be a4 falr rent, being matters eolely in

the provines of the determination of Lassor. in his sole and
absolute discretion. Lessee shall have no right to geek
intervention by coure, arbitration, or otherwise, to deter-

mine the rental figure, or any othar term er condition of

such extansicn to be discussed,

ta




L3307 The parties agree that the actached Paragraph 13,
o 1-1 to be deemed included and ingerted in the standard form
iease, in lieu of the Paragraph 113 which ia deleted therefrenm.
© 34, The parties to this Agreement further racognize
and ackne;wlcdqc that thers ia a growing affore being made
on the part of lecal governirg bodies and ragulatory agencies
%0 limit the amount of private vehicular transportation in tha
dewntown metropolitan area. Such under taking may take the
£9m of restricting accass to Rarrisen strasets to privats
® vehicles. The parties herats fecognize that any sueh undertakings
on the part of local governing or requlatory bodies would
have a sericus detrimsntal effact upon ths Lasses's dusinass,
- and would have, had their existence been known at the time
@ 7 of the exacution of this Aq:u.m-nt. pPreveantesd the Lassse
trom entering into this Agresment upen its Pressnt tarms and
conditions. Thus, in the event there is adopted by any local
qoveéqing or requlatory body, any laws or tegulations,
® or combinations thareof, which are designed to, or result
in, reducing the quantity of private vehicular traffic on
Rarrison Street during tha ters of this Agresmant, or any
renewal thereof, the parties hersto agres as follows:

1. The Lasses shall Xeep and saintain acecyrats
records of the average daily voluse of revanues derived from
-— parking and storage at the demised premises for sach
month of the term of the leass, and shall further determine
o Such revenues for the period of gix {¢) months from the commencesent
date of any asuch law or requlation dasigned to restrict the

quantity of private vehicular traffic on Rarrisen Straet.
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2. In the svent the Lesses's records indicate that
during said 1ix (6) month period said average menthly reverue
{5 less than 90% of the revenues derived trom said souree for
the comparable six (6) months of the prior year, the parties
hereto iérec, upon the written request of the Lassee, given
to Lessor within thirty (30) days after the cloge of said
six (6) month period, to rensgotiate this Agreement upen
such terms and conditions as shall be sutually agreeable to
both parties.

3. In the event that parties hersts are unable to
rensgotiate this Agrasment to the mutual satisfaction ef both
the Lessor and Lesses within thirty (30) days from the dats

of the Lessen's vritten request described in Paragraph 2

above, than the Lessee shall within fifteen {13) days follewing

said thirty (30) day negotiation period, have the right and
option to terminate thia Agreement by notice to Lessor, which
termination shall becone effective sixty (60) days after said
notice is 39 given. ;! not 30 tarminated, this lease shall
remain in !;11 force and effect in sccordance with all the
terms, covenants aad aressents thereof.

- 5. If, during the term of this leasse, of any
Tenewal thereof, the Lessee 1s zequired to ceass for a period
in sxcess of five (5) consecutive days, its operation of &
& parking garage at the demised premises by virtue of any
snvironmental or pellution contzol emergency declared by any

gJovernmental agency, thsn in such svent, the parties hereto

=10- - ".’J; J.”‘
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4gree, upon written request of wing Lesses, to Make an
equitable adjusemens in the Lessee's monthly rent payeble to
ths Lesgor. In the event thg Parties hergers 4re unably
mutually eo 4gTes to an tquicahle adjustment ip the Lessee's

monthly rent within thirty (30) days following the Lessan'y

shall be datermined by ATbitratien i Accordance wieh the then




11.1a) In the event of any bBreach of this lease by
Lessee, then Lessor, bagides cthar rights and remedies he ray
have, shall have the tight to terminace this leass, and shall
have the immediate right of Te-entry and may remove all perscns
and properiy from the premiges. If whe Lessor‘s right of re-
entry is sxercised following abandenment of the premises by tha
Lessee, then Lessor ray consider any personal PIoperty belenging
tc Lesses and left on the Premises alsc to have bean abandoned,
in which case Lessor may dispose of all such pericnal property
A any manner Lessor shall deem proper and ls hereby relieved
of all liadility for doing se.

{8) If Lessee breaches this lease and abandons the
pProperty befors the end of the term, or if Lassee's right to
possession i3 terminated by Lessor because of a breach of the
lease, then in either such case, the lease tarminates, and
Lessor may recover from Lassee all damages suffered by Lessor
as the rasult of Lessee’'s failurs to perform his obligations
hersunder, and te the axtant such damages arise from failure
%0 pay rental, such damages shall be measured, and Lessor shall
be entitled to recover from Lesses the following:

(1) The worth at the time of avard of the unpaid
cent which had been sarned at the time of ternination:

(2) The worth at the time of sward of the amount
by which the unpaid rent which would have been earned
after termination until the time of award exceeds the
amount of such rental loss that Lesses groves could have
been reasonadly avoided; ‘

. (3} The worth at the time of award of the amcunt
by which the unpaid rent for the balance of the term after
the time of avard axceeda the amcunt of such rental loss
for such period that Lassee PIoves could be reasomably
avoided; and

In addition thereto, Lesser shall be entitled to
recover from Lessss any other amcunt Nacessary to compensats
Lassor for all the detriment proximataly csused by Lasses's
failure to perform his obligations under this leass. or which
in the ordinary course of things would be likely to result therefros.

Tha “worth at the tims of award® of the amounts
referzed to in subparagraphs (1) and (2) of Section {b) 1is
computed by allowing intsrest at the legal rate. The worth
at the time of of the smount referred te subparagraph
(3} of Section (b) is uted by discounting such amount at
the discount rate of the Pedsral Reserve Bank of San Francisco
at the time of award plus one percent.

(¢) Lessor may relet this property prior te the
time of award for breach of this lease by Lasses. In such
case, if Lessor proves that in reletting the property he acted
Teasonably and in a good-faith effort to mitigate the damages,
then he shall be entitled to the following award for Lessee's

roper termination of this lease: the worth at the time of
avard of the amount by which the unpaid rent for the balancs
of the term after the time of sward exceeds the amount of such
rental loss that Lessee proves could be reascnably avoided.
The recovery of damages under this sectien is subject to any
limitation specified in this lsase. .




(d) OCptisnal Remedy, To Ba Deleted If Subletting,
q’ As Provided Below, Is Not To Be Permiceed:

Even though Lessee has breached this lease and
abandoned the PrOperty, this lezse comtirues in effect for
30 long as Lessor doss ROt terminate lesses'as right eeo
Fossession: and Lessor may enforce all his rights and remedies
under this lease, including the right to recover the rent as
1t becomes due under this leass.

For the purposes ef thig subsection, thae following do
not constitute a termination of Lessee’'s right to possession:

(1) Acts of maintenance or Preservation or
efforey to relet the property.

(2) The appointment of a receiver on fnitiative
° of Lessor to protact his i{nterest under enyy laase.

Lesses may, at his option, transfer his interest
. hereunder in the following manrer so leng as Lessor has not
terminated Lasszes'sp right to pcasession for breach of thias
lease othervise and dbandenment of the PrOperty: aublet the
. PIoperty, assign his interest in the lease, or both, with the
a consent of Lessor, which consent shall net be withheld
( unreasonably. A censent ts one assignment or subletting with
® .- the Lessor's consent shall not be deemed to be & congent to
' Any subsequant assignment or subletting and any such subsequent
agsignment or subletting without Lessor's consent shall be
void and shall, at Lasser's option, terminate this leass.
This lease shall not, ner ahall any intarest therein, be
assignable as te the interest of the Lesses bry operation of
law without the written cansant of Lessor, but such censent
ahall net unrsascnably be withhald.

4 (e} The rights of Lessor under &ll of the above
pPaTagraghs shall be cumulative to il other rights or remedies
nOw or hersafter givan to Lassor by lav or by the terma of
this laxse.

Hothing in sueh paragraphs affects the right of
Lessor to equitabls ralief where such relief is 4ppropriate.

® Nothing in such paragraphs effects the rights of
the parties under statutery provisions relating te actions
for unlawful detainer. forceable sAtry, and forceable detainer
except as above set forth.

The bringing of any such action as described above
does not affect Lessor's right to bring s separate action for
relief on termination, for liquidated damages, or in equity

@ but no relief shall be Iequested and no dasages shall be
: recovered in the subsequent actiom for any detrimant for which
8 claia for damages was made and determined on the merits in
the pravious action.




® . v . -

‘ OAKLAND REALTY & INVESTMENT CO.
708 T ORIV
& SARLUN, CALIFIETA S46Te :

TILEMINL S44TTH

]
3 -
v, Yy ) DAKLANG REAL [STATE B0ARD

',\'5‘ STANDARD FORM LEASE

1
)

A TH!S LEASE made this 13T __ day April 19.7% _ petween
ALY - 3
as "Lassor,”
and ip
) Iy umln

For and in considaration af the renta, covensncs and sgresments herwinafur agresd by Lasere 1o bn paid, kept and performed,
Lesaor leapes unta Lasser and Lesove hires from Lassor the fallowing described premises, teguther with sppurtenances. nitusted

o - inthe Gty of _____Oaiclmnd Comtyet ALBROAR  Stateef Caltormia:

That certain real preperty more coemmonly known as 1434 Harrison

Strest and 1439 Alice Streat comprising approxisataly 68,000 _
square fee:t. Sald prsmises specifically excludas 14258 Hsrrison

Street (1,500 square fest) and 14i4l-43 Alice Streat (4,600

aquare feat)

s,ummm.hwmmmmmm:

. 1. TERM: POSSESSION, - )
. o (a} mumctmhh-muhtwnpﬁdemLm_ﬂﬂL—-—Mnm

A8t ey e ADELL  10.7%  and entingonthe ABEE dayer— MAZGO 19 3L

(b) Lusess agrees that in the wvent of the (nability of Lessor ts deliver possession of the pramises st the commancement
of the term as hereinbefors spetified. Lassor shail net ba Liable for any damage coused r nor shall this lease be veid
o voidable but Lasses shail not be liabie fer rent until such tima as Leasor offers to deliver possession of the prermues to Lassee.
but the term hersof shail not by extended by mch deluy. I Levese, with w-muk:lnrnmwnpmmﬂnnw
mencement of the term, Lasses shall do w subject to al of the covenants and conditions kareo! shal pay rent fer the period
Mncﬂmmwld&omummnmnhnhnwdbdtnmﬁumﬂoﬂhm.mmum
ruts of 1/30th thavwo! par day. - - P

. _ 2. IMM.A-_“M_:MMMMﬁy_‘m-mhw;lumw.w'm
- i or demand, the m_d_mmm i Deilars (lm_.)'

- -——l—‘-" . . .
mmum.nmd.l.‘__"h"rﬂm B Mewrter meney-ef the Unitad Btates of America, commencing

enthe _LBE  dapor __ ARTL1 AT g 2o aitinining RGO TR PO~ M anthly
rental for any partin] menth shell b prerated at the rate of 1/73%th of monthly rent per day. Rent shall Be paid 14 Levrar

- Alvin charagh ac
or st such sther place or pisces ns Laseer may from time to time direst.
¢ hmdwmmmmmmwummmm-!m.ﬂn_

receipt of which is hersby scknowiedged. Lessor agrees that §_22200.00 o1 caid sum shalt be applied a4 the rental due
tumnmmhdu-umw.u-mm-:wmwsmu.ummmummmmuﬂmyaun

terms, covenamts und conditions ceatsined herwin. the mm of ._Z_IMO—.—. conatitating » seeyrity deposit, shal! be
repaid ts Lasese upen tarmination of this leass or any extensien thereof.

L USE mmimmmwmummmmmmu—mn-uﬂmm
PATKiNG ATAgZE, aAuUto Tepair shop, SUto Servics center,

and for no other purposs witheut the written oomaent of Lasser first cbtainad.
l..uwluﬂnthntmuidhnﬁhﬁn-dﬂlhmﬂhlduﬂuﬁuﬁthmshmmmwuuﬂm
clase mammer: that Lasses wilt not use the demised premises 10T, GF LATTY on ot Permit wpon suid premises any offsnsive. noisy
or dangerous trads. business. manufaciare or sccupation or shy nuisence. of enything againet publie pelicy. nor permit any
aueun-huhhddwnmduhdunaunuﬂmim:Mhumnhllmmt.unﬂcrwhmmml.m
wants upon tha premises; that Lesser will not do sr sufler aaything to be done wpon said pramises which will cause structural
lnjuﬂhuﬂmimwﬂuhﬂdhscfﬂ:h-mmnnﬂ:ﬂm-ﬂm‘ﬂll not ba overicaded end that no
machinery. apperetus or other appliance shall be used or operated in ar Upon the denised premises which will in any munner
@ ; injure, vibrate or shake seid pramises or the bullding of which it is & part; that ne use will be made of the demnisnd premises
@, which wilt in sny way tmpair the sificient oparation of the syrinkie system (If any) within the bullding contaiming the de-

PLFXDER

! ol { ni-dmu-:umu-vinmm"m-ummmu«mmmmw;mmmunuu
G000<94
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@ -
writtan permission of Lassor, no musical instrument of any eort, Of ARY Maisy making device will be oparated or allewed upon
said pramises far the purpose of sttracting trade or othuﬂnhmtunhnrammzuuuornmntm use of the
demisad premises ar any part thereo!, for any immorsl of okB4? purpose prohibited by law or which will inereass the existing -
rats of insurancE upen the building in which said demised pramizes may be locatad. or cause & ilation of any
poi'wvmwrinluidhuildintorsnypu-tw.ltlnymonmtpmotumermotmeprmmhrL.nuunhall
causa, direetly or indireetly, any incronss of Leesor's ingurance a5panas. said additional expense snall be paid by Lasses 0
Lessor upon demand. No such payment by Lasase shall limit Lessar in tha axerciss of any other rights or remedies, or consti-
tute & waver of Lassar's right to require Lasass t0 discontinue sach act or use. No use shall be made or permutted to be made
. of the demised premises oe any parf thureo! and no acts done therein which may disturb the .uiet enjoyment of any other
+ :.mmmunmanmmmmmsm Lassws, at Lessos's s0le cost and expense. agrees o do all
things necsssary to maintain the camised m-uu.mdudul sidewalks adjacent therere, in & clean, naat and sANIGATY [ANNST
and o AlLAT, TeRAIT ARd maintain the demised Premises in compliance and conformity with all laws and ordinances, mumcipat.
state, fede-ai snd/or any sther govarnmental sutharity and any and all Iswful requirements or orders of any properly coneti
tutsd mun cipal, state. federal or othar governmental board or authority, prasant or futurs, in anywisa relating to the condi-
Lisn, use €T ceeupancy of the demissd premisss threughout the antire tezm of this [ssse snd to thy perfect axoneration from
liability o Lessor. The judgmant of any court of compatent jurisdiction or the admission of Laases in any acuon or procesding
agmnst Lasses, whether Lessar be & party therato or not. that Lesses has violated any such law, ordinance. requirement of
ardat in the use of the pramuses, shail be consiusive of that fact as batween Lassor snd Lessew.

4. ACCEPTANGE-AND GURRENDER OFPAEMISES . REPAIRY Tsvees scopptl the Dremisse as they are now and agreet
that the premises are now in s tananiabis and gosd sondition. Lesses ngrees At ith own cost and 6XPEnss 1 MAIRLAIN, MDA and
keap the intenor and extatior of tha demised pramises and sach and svery part thereo!, and ali appurtsnances | intluding without -
liraitation. sidewalks fronting thereon, wiring, plumbing, sswage systam. hesting and Bir ling hlati all glazing

bordering the premises and sny store {remt), u_%my the roof. ior walls, foundations and other structursl
rtions of the premuses, in good condition and repair ing Lhe tacm of thin leass, demage therwto by fire, sarthquake. sk
God or tha slements sione sxcapted. 12 the event Lassws ahouid fail W0 maka the Tepairs required of Lasses forthwith upon
ce by Lasecr, Lassor, in sdditien ta all other remedies svailable heraunder or by law. and witheut waiving any
native remedies, may maiks sams and Lassse agrees to repay Lessor the com thareef & pact uf Ve FenTal Diyabie s wich on

. " iha next dsy upon which rant bacomas dua, and failure to pay SAMS shail earry with it the JAMmS consequences s feilare to pay
instalimant of rental. Lasses wihi Laasr as provided foe in any statuts of
[ [ ot 8y amendment thersof or any cthar statuta of law which may bs hare-

dmmﬂdmmmelmmﬂommlhmuuormm of this lease or Suondr tarmination
hersof to surrendar unts Lessor the demised premises in tha same condition &4 received. ordinary wear wnd Legr and damage
by Are. earthquake, sct of Ged or the slaments alone excepted. Lassor agraes. altar written notice of tas neceasity tharefor,
and should the sams not ba caused by Lasase or by reason of Lesses's octupancy. 1o make BACESSATY TAgAirs o the roof. sx+
torioe walls (excluding painting thereof and repair of glating), foundations and other 7 i p of the premi
wimunnwum.m“mn‘mtdlmnl thiy lsasa, st its ewn coSt AN sxpanse. lo maka ali repalry
andnpnummotwhnuvukindumdmlhmmuumwniuﬂpnmh-nndndmu

. runnntuymormnotmuinmuﬁuunmﬂom :

5. ALTERATIONS: LIENS. Lassew agrees not to make uny alterativns of, changes in or sddition to the demised premises
without the prior writtan consent of Lesser. Leaste agress that should Lessor give said written consent ail aitgcations. addis
tions snd improvemants, includiog ftures, made in, to oF 30 the premises, axcept unstiached moveble business fixtures, shall
hcmmpmntmmmmmmmnmunmmm with the premisss, sxcept that Lasses »iil nscerisin (tom
Lasscr within thirty (30) days before the end of this term whether Lassor dasiras to hava the premissa or any part or parts
therso!, restored Lo their condition whan the premises wers delivared to Lesses and if Lessor shall so Jeure, Lasses shali 20

. restore 8aid premises Of such part of paris thereaf balore the and of the tarm of this luase, entively 3t Leasse’s own cpat aml
X paian. :
. Leases agrees that if any such altarations, changes of additions are to be made, same shall net be commaenced until two
days after recaipt of the written consent of Lessor required by this parsgraph, in order Thut Legsor may post Jppropriate
noticas 10 aveid any liability en t th {. Lessws agrees to indemnily and save harmiesa Lessar frum il inhis. claimd
or uemands srising out of any work perlermed, materials furnished, or ebligations incurred by of for Lessae upon saul premes
nu-dunngmdum.mdumomuunﬂermuurhlimotamluuuucmud. -

6. UTILITIES. Lasees agress to pay for sll the water, fuel. g, sil, hest, electricity, power, materisis and servicas which
may be furnishad 1o or used in or about said premises during the term of this lsase,

. 1. ENTRY AND INSPECTION. Lassee agrees that Lassor and his agents may wnter upon the damised premises at all reason-

able titnas to (napect the same, to submit them Lo & prosyective purchaser. of to make any changes of alteratiuns ur repairs which

Lassor shall ronsiser necessary for the protection. improvament or prosarvation thereol. or of the buibling in which the

dernistvl premises aTe situste, oF 10 maks changes in the plumbing, wiring, maters of other equipment, Axtures or appurts-

nances of the building. or t¢ post any noties provided for by law, or ctherwine to Proteci any and all mghta of Lesser: and

Lassor shall have the right to erect and mainiain sil pecessary of propar scafolding or other structures for the making of

such changss, sltarations o Tpairs (previded the entrance 1o the demised pramises shall mot ba blocked thereby ami that such

work shall be complatad with diligence and dispeteh) and there shall be 8o liability against Lassar for damages thereby sue-

Lained by {assew, nor shall Lessen ba entitied o eny shatsment of rentsl by reason ol the exercise by Lunaer of any such

rigiits bersin ressrved. Nothing heruin contaunad shall be sonstrusd to obligate Lassor te make way chanyes. alterations or

. repairs. Lassew furiher agrees thAt at ARy Litne after sixty (60) days prior to the wrmination of Uus leas. Lesaor nay place
thergon any usual or ordunsry "To Let” or "“To Lanas” signe.

8. ASSIGNWENT AND SUBLETTING. (s) Lessse shell not assign or moTtgag this lense oF a0y right hereunder of interest
harmn and Lasses shali not sublet thy premises in whole or Ln part or suffar any other Parscn (the AQENLs 3inl servants of Losser
s1capiad} L0 pecupy of use the said premises. r ANy partien raarend, Wwithout the Pral wWritheh Colssnt ol Lwssor. Any such
paxihinent, Mortgage or subletting without such consant shali be void and shail. at the opsion of Lessor, be dcemaed a breach
ol this lvuse. No to any sssignmant or mortgage of this lease or any sublecting of said premists, shuil constitute &
warver of discharge of the provisons of this paragraph exeept s to tha specific instance cuversd theraby.

. (b} Lessee agrees that neither this lense Bor any interast merein shall be assignable or transierable by nperstion of
law, and it is sgreed that in the svent sny procseding under the Bankruptcy Act, or any dment be com y
by or agninst Lesses {or shouid thers be more than one, then any Lassas) or in the svent Lessat (or shuukl thers ve more than
ane, then any Lessae) be sdjudged inacivent, or makes sa saugnmant for the baneft of evmlitors, or if 3 writ o7 attachment of
axeculion ba levied on the Jeasehold estata crusted hereby and be not selansed or satisfied within ten (103 duys ineceaiter, o if
. be ap d in any pr ding or action to which Letses is & party, with suthonty 10 ake pusawaian of control af
the d d p orthe d 28 conducted tharain by Leases, this lesse ut the option of Lessor shath 1 eheataly el wnd
tarminace and shail in nowise be treated as an asvet of Lassee alter the exarciss of the wforesaid option. 311 L« s-et ahail have
no furthaz nights hereunder: sand Lassor shall have the right, after the axarcise of said option, to {or.hwiln ¢ entar and e

X ssann itaell of said prenuses s of its original astata, R
. et C (:000295




. B )

> 43 8 material papt of the consideration to by endered 2 Lesor, haraby wyives o) clsime gpaing Leswar ror
damagey to Boods. wares ang merchandise in. gPon or about agid Premises and fop Infuries 1 Lessee, hig ARINLY, or thing per.
3203 in or wbayt said PSS from ARY esuse sriving ot AnY timg, including, without limiting the Fenersiity of the foregoing,
damagys Ariting from yery OF omissiana of ather tenants of the buiiding of which the dumiged BrOmises 1ty & part ang irom
the failury of tither party 4 Make rapaipy

indmnifywmmehimummnd Imhehhnumnmummmmrmm

renet. and property damage inturaney in o SMaunt of not less than SCCTrrYRes. The spid polier ahal|

Ei%o invyre the Contingen: liahility of Loyger, Lasses turther STeet, during the term hemol. to curry 1) COVerage piste glags

insarance on said demised PPemises in the joint names of Lessor gnd Lewnes, and o PSY the preminme tharefor, -
Lesser agrnes that gvary iPsurer shg)f S47ve by endormement pen the policy o Policien inged by it.ar by independent

instrument Turhished Lessor, that s will give Lessar ton tny ﬁnvﬂmnnottu B¢ the sdiiresy wirgry Pentai is paid. befory L

the paliciey (n qUeEtion shyl| he sitered oy cancelled. Either thy originuly e cartifed eopiey of 38dd policien or 4 certificate of*

insurance shall by Plaoed with op fumished Lesgor.

1. WAIVER gp SUIIOGATM:\'. Lesmar hereby relngngs T ensee, ane Letwnn hareby relenses Lessor, ana their revpective

officers, AEeNts, employeys anit servanty, from any ynd all claims gp datmandy for damages, lony, *Xpanse or injary 1o the remined

Premises. or ty the fumishings and Bxtares ypd qUipmant, ¢ iNYaNtory or ather PFIDertY of gither Lemsar oy Losgee im,

about or upon the demiser Prem-ses. ag thy CALe may be, whieh be eauped by or resuit from periis. avents op happeningy which

5P the subject of insuraney L2TT ol by the reShactive partiey ang in forew at the Hme of any ey lo: provided, hewever_ that .
J ; by the

12. TAXES. Lazses shaif by lable for i) tagy. levind neningt Personal preperty gnd trade Axturey on op ahout the demised
Premises, ineluding, bhyp witheut prejudice ta the generality of the foreguing, Sheives, countery, Yutits. vauit doors, walt axfes,
Partitinny, fixturyy, machinery, DFINting presges, plant "ipment sng Atmerpheric evolery, and it any voch taxes on Leseen’y
PeTwOnal Breperty or trede AXtures are iqvigy Hrainst Lonsoy or Lessory PTOPErty, and if Legsor PAYY the same, which Leusor
shall have thy right to do TERerdiens of thy validity of gueh levy. or if the Asseteed raing of Lessery DPSTTives Iy incrensed by
the inclusian therwin of 5 value piaced an Such preperey of Levrye and it Lesger PRYS the taxes based N Such increnned Atvedy.
ment, wiieh Lapsyy Shall hyve the right ts da, TegErdien of the Yalidity theraot, Lesses, zpen flemand yhall, gy the rase myy
be. repay tabuuruntuuu levied agaings Laasor, or the Propertion of such Bxes resuiting from tuch increase in the
A5peayment,

In addition to the renta) hetwin provided for ang during the tarm hergot, ~20_% of any inereases
N real property taxey and spgeiq) BAReIRmen OF Lamevwed ggming: the Wilding of which the ined premises arg o
revn¥nd the iand upen which saiq building ia loested and o » VP and shwy mnmmtm--nds??!-?B
Assersments |evieq agmingt Bremises ang PpuTrtenances for the fsea) ey rour {of the Fovernment agency )
levying said Pro| X0} in whish the term (o%, If the feregoing Pereantage hay been mpee; -
then that EnTtion of A7Y such increnen as the tots) Tentab'e gpey within the domised beurs 1o the total net repy’s
ahle grog within the building o7 Baileingy, inl'lldil‘l[ the ieed premingy which arg included in the unit sy taved nr g
by wid taxing Buthoritieg [ Provided for in this Paid by within ten (10) dayy d
wTiktan noty e g-
n ] — i

<, 2] Should Lessey 145 to pay the ranta) herein reserves, or *OF Part thereof, or yny other Jam required by
Pairt ta the AL the times or in the manner hersin provired

(2) 1f Lesvan piany Sbandon or vaege, Bid premisey or violste the Provisions of Paragraph §eh)

1) If detgupe ¥hould be made in ANy of the oher covenants OF conditions on Lessee's py

be eurgd within typ {10) duys After writtgpn hatice by Lessor or Leanory et to Laxney
‘urh defaule, breach o et shall pics Lassor, gp Lespara axenty gnd NDresentatives, wi
1’“ FIEAL to re.apter the demisedt PrEmises or any PAFT therao!, pither with or wit

intmant of 4 Retwiver and LT
OF Proper o fully protep:!

GOGO<96
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ur reletiing. and Lauo";'mny ingtituce setion (or the whots of such dnﬂe‘;uney -m;wd.nmy upon effecn

OF relet-
ving and shall net chareafter be precivdsed from further fike aetion in the svent such lettin § shail not ambrace the
. whole unexpired portion of the term hervol, or Lessor may monthiy, or a: » INEErVALE 84 1t may see AL, exact pay-

ment of aaid daficisncy then axisting, and the Letses agress |
tima when catled upon by Lassor 30 to do, and
or reietting, at any time thereslter
mnated by Lessor b

ciapcy then sxuting unto Lessor from tume tg
% nol be terminsted. Lessor may, notwithstanding wuch letun,
IRALA it; 0r thouid this lease, prioy to the axpiration of the term hareof, ba ta
ny bresch hersor by Lasses, Lossor shall theryupon, &% ita option, be entitied Lo recover from
the ims of sueh tarmination af the axcess, if any, of the amount of rent ang charges squivaient to rent

L L

1. ARANDONMENT. If Leasew shouid abandon, VACALA of Jurrender said premises or be disp d by p: af law, in 89
addition ta all other remedies of Lessor, Lassor AL IS option may deem that any personal propemty belonging 1o Lasses laft an

' the premises is sbandaned and/or Lassor TIRY At ONCE entar ypon said premises and remove therefrom any and all equipmant, -
fixtures and merchandise tharein and may sell said 4 wuip and handise at public or private aale et such price
aml upon such terms as Leasor may determine, without Rotice ta er demand upon Lesses. Quk of the procesds of such saie,
Leasor may reimburse iwif for the expensa of such taking. removal and sale and for any indebtedness of Leaser to Lassor @ é

and the surplus, f any, shall be sceounted for to Leaaee.

15, DESTRUCTION: RENEWAL. (4 In the vent of damage or destruction of the demised pramises during the term lumdﬂ

from fire, earthquake, act of God of the elements, Lazsor shall forthwith repair the same. provided such repurs can be made w .
thirty sgmeswyarsy days under the laws and reguistions of State, Fadernl. County or Municipal authorities. but sueh destruction

. (30) shailin nowise wnnul ¢r void this leasa, except that Lesses shall by sntitled to & propore deduction of the monthly rentaf\y ®

hile such repairs amy being mads, such proportonass deduction to ba based upon the extant to which the making of such

//f’ Dairs shall intarfery with the business carried on by Lasses in said premises. If such repairs cannot be made in AREINXCHLITT

days. Lessor may, 8¢ ita option, make same within & reasonabls time, in which svent this lease shall cuhtinug in full farew gnd (30:

#ffact uny tha monthly renta! shal! by proporticnataly abated oresni dlr muumph provided. In the event that Lassor ’

Mmuohﬂbmﬁ-mﬂnﬁnmhmmhmm' b mchuuinnnnuthmmnhehnw

and raguistions, this lenss muay be Larminated at the option of nthar pASLY. ‘5

In respest 10 any damage o7 destruetion which Lassez ia sbligntad 1o repair oP may slect to repair ander the tarmy of
this puragrnph the-provitieas of Section 1932, Subdivision 2. and of Section 1933, Subdivision 4 of the Civil Code of the Stat
of Ca.ifornia are waived by Lasse, In the svent thas the building in which the demised primises may be sizusted by dam
oF deitroyed to the extent of not leas than 336 % of the repiscement cost thervof. Lessor may elect to werminate thiz iease.
whather the demised premises be injured or not. 3

Shouid the parties hereto ba unable to agres in writing as to the time required for repair of any such damage or dastroc.

tion ta mdmbdmm“nuthmoumn te the building of which the same sre & part, within fve {5
days atter the Rappening of said occurrence. or 1o the extant, if any, of reduction of rental dunng the period of mpair within
fifteen {15} Jays sfter the hagpening of ssid occurrence, each shall within five {5} days following written novice fram sither
PALT) Lo such sffect, provided such party is not in defsult of this leass st such timg, seiect an arbitrator and nouly in writing
the other of thve name and address of the Arbitrator so selected. Within fve (5) days therealter the two so saiected shall appoint
a thiri arbitratsr and ROLifY In weiting within said Inst mantioned time the Laasor and Lesses of the name and sddreas of aaid
Sppointas, or of their inability to Agres upon said appointes, if such should by the fact. In the iatter svent the mlection of the
. third arbitrator shatl be commitied to the Prasiding Judge of the Suparicr Court of the State of Caiifarnis, of the County in
which the demised p isen are k d. and such appaintment shatl b inveisd by wTitten request diiressed to said Judge
signad by Leassr or by Lasses, ot their Tespectiva counsal, within fAve {5) days after rezeipt by the Lessor and Lesses of said
notice of insbility from said two arbi s. Tha app of sasud Prasiding Judge snail be accepted by said two arbitrators
and Lesssr and Larses. When the thrse Srbitratary have been velected in either of the ways sbove set forth, they shall forth.

£

-

majonity of said arbitrators shall be Bagl, birwiing and tonciusive upon the parties herwto. 3hould eithar party refuse or
fail tu salect an arbitrator within the Lime &y sbove provided and notify the athet party thareot, the arbitrator selectad by such
ather party shall be the sole art and hia deeision shall have the same aifect 3 if remiered by a majority of three srbi-
. trators. Save as modided Mreby, the provisions of Title IX of Part I15 of the Code of Civil Procedurs of the Staws of California
. dasling with the subject of arbitration. shall appiy. The costs of any arbitration shal] be borne equaily by the parties sxeept in
the nstance of mfuial of a PArty to abids thereby. in which event, and shouid the award be confirmed by judicial order in
conformity with the aaid previsions of said Title, all ¢o8ts, inciuding those incurred in the court procesding, shail be assessed
aguinst and borng by the dissffirming party.

(0} Notwithstanding anything harein to the sontrary, If, at any time during the term hereol, any governmantal agency

having jurisdiction over the ps 3 1 oF the building of which the said premises ar¢ s part shail require the making of

ARy Mpalry, improvements or alterations to said Building or premises sad Lessor determines to demolish wad buibding or pram-

ises rathar than to make said TpAIrs. improvaments of siterations, or allow same 1 be made, Lassor, upon &t least ninety (90)

days wrtten noties \s Lasses shail have the FHEht Lo tarminsts this leass. Upon the date specifted 1 such notiew, this iease shall

. terminate and Lassor shall have no further liapility to Lessew except that: (i) Leasor shail refund to Lessen any unesrmed
rentals and shall return any seeuricy depont, snd (ii} in the avent Lessor had tharetofors EIVEA WTItten cONSENE to any lesse-

hold impravemencs upon the premises made by Lessss and had ngreed, in writing, as to the cost thareof to Lessew. Legsor shat!

PaY to Lastes upon such tarmination that parcencags of such cost to Lassew a8 the number of fuli calgnd monthsy g 10

1. COSTS OF SUIT. Lusase agrees that if Lessor is involuntarily made & party defendant to any litigation eancerning this
leass or the demised premises or the premises of which the damissd premises sre a part by reason of any sct or omission of
Lesase and not because of any set or amission of Lagsor, then Lasses shail hold harmiess the Lessor fram ait liability by resson
thereo! incinding reasonable SGiorneys fees incurred by Lasser in such litigation and ail ble court comts. If lagal action
. hail be brought by sither of the Partias hereto for the uniawiul detainer of the pramises. for the FeCOvEry of any rent due umder
the provisions of this lease. or becauss of tha breach of any term, covenant or provision heresf, the party prevailing in said
sction ¢ Lassor or Lessse as the case may be) shall be entitied ta recover from the Party not prevailing costs of suit and & reas-
onable attorney's fes which shatl be fAxed by the Judge of the Court. .

17. HOLDING OVER. Shouid Lesson haid over the teem harsby crestad with the conpent of Lassar, Lesses shall bacome &
‘ananc from month ta month at Lhe munthly rentsi paysble hereunder for tha Pror iz 16} monthy, and ytherwise upan the

SavARAnts and conditions In this lesse con-auned, ang shali continue to be such tenant yntil thurty 130) days sfter sither party

hareta serves upon the other writzen Rolice of \Atention to tarminate such monthly wnancy. Shnuld such Lernumation occur

on Any rlay athar than the wst day of any renias MORIA, any unearned prapaid rencai shall. mmeade:y follswing surrender
. A the demisad premises ny [edace. B eafumbad anr, oy
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28. In addition to the miaimum monthly fixed r
rentals hersinabove agraed to be paid by Lessee, Lasseas shall
and will pay to Lessor, at the times and in the manner

. hereinafear specified, an additional reatal in the amount
equal to forty-five percent (45%) of the amount of lLazzas's
total revenuas derived from usa of the premises as a parking
garage made during sagh leassheold year of the term herectf,
in, upon or from the demised premises, lass the aggragate amount
) of tha minisum menthly fixed rencal paid by Lessss duzing .
. said ysar.

The term tOtaAl Fevenues, a8 used herein, shall !
{subject to the exception and aythoriied deductions as hersinaftar
set forth)! mean the q‘zell amount recaived by Lessea from use '
?t the pramises as & parking garage., both for cash and on :
credit, &nd in case Of sales On credit whether or not
paymant bhe actually mads thersfor: in this connection, Lasssa
agrees that its ratss of charge for parking and/or storage
shall ba generally competitive with such charges in the ares.
Ravanues shall not include thoss Feceived for repairs o

. - moter vehiclas made in or wpon che demised premises ner for . S
ACCEsSSOries or }u-u sold therein, ncr £or salas of gasoline,
eil, or fuel for motor vehiclea.

Lesses agress that the primary purpose of the

pragises, and approxisately the same amount of space as L» L
. now 8¢ used, shall be used for parking autcmobiles. v

There is sxcepted froh Lassse's ravenuss (as said term

is used herein) the amcunt of all salas ¢t ipts which )
- ;
(}rm’t{) | o

el 288
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has to be accounted for by Lesses to any government or
governmental agency.
As used herein, the term “"leasehold year” shall
mean thac tha first twelve (12) calandar months of the
Aeril 1, 137i P ‘
° term of this lease (contemplated to be JMGRKRMAIXARIR«~ JH%/ |
d"ﬂ ¥aren Y1, 1378 -
Ay and each twelve [12) month period thersafter. QOQ
rcentage rental for any partial year at the end of the term

.
ATl Y, 3%y ‘!]
heresf [if in fact thes term does ot commencs M -

é under the provialons of Paragraph l{b)] shall bs eguitably ﬁ})

pro=-ratad.

Lessew shall l.t.“pl full, complete and proper books, -
records, and accounts of the gross revenues (as said term
is umed hersin)., both for cash and on credit of sach separate
department at any time operated in the demised premises;: said
books, records and accounts, inecluding any sales tax reports
that Lesses may bs required to furnish to any government or .-
govarnwmental agency, shall at all times be open €0
the i

paction of L . Lasgor's audieor or othar authorized
rapresentative or agent. ' ‘
. Within ten {10] days after the end of sach
® 1 calendar month commencing with the 10th day of the first
i calendar wonth following the month in which the leass
tearm commenced and snding with the 1l0th day of the month

next succeeding the last month of the lease term, Lessesa shall

furnish Lasscr with a statement, to be certified as correct by i
- Lasses or the employes of Lasses authorized so to certify, which
shall set forth the gross ravenuss (as hersin defined} méx .

operating in the demised premises for the

. ¥

—_—
l:[

th just concludad, and the authorized deducticons, if any, !
therefrom, Within fifteen (13) days immediately following _ . .

R L. - - o — 4.

.’4'93 - ‘/ 4;}*'[7,
7

-Za




the snd of sech leasahold yesarz. Lasses shall furnish Lessor
with a statement of the groas sales during the year 80 concluded
/ {)fﬂ?a-uum-ﬂmnnnmmz, end the amount of
y authorized deduezions tharefrom {ineluding therein the
Mgnnu of the minimum monthly fixed unn.l.‘ paid during
said year)) said last-mentionad stacémant shall be cercified
as cOrrmet by Lesses of tha smployee of Lasses authorized sa
to cartify, and wicth it tesses shall pay to Lessor the amount,
of the additional rental whicsh is paysbls to Lassor as shown thegreby.
I¢ Lesses shall at any time cause &n audit of Lesseun's
business to ba made by a certifisd public accountant. Lesied

shall furnish Lassor with'a copy of said avdit without any

cosat O sapansa to Lewior. Lessor may, oncs in any cajendar
yaar, cause an audit of the business of Lessse ¢o ba made by
a certified public mctountant of Lessor's oWwh selection and
if scatemants cf qross revenues previcusly made by Lesses ko
Lessor shall be found to ba at least one p'n-eont (1%) lass than
the amount of Lasses's gross rsvenusd shown by such audit, Lessse
shall inmediatsly pay the cost of such audit sx well as the
. , additicnal rantal thersin shown to be payable by lLesses 0
Lesser: otherwise, the gost of such audit shall be paid by Lassor. :

The accaptanca by Lassor of any monies paid to Lasser

by Lesseas a8 additional rental fer the denised pramises as
shown by any ysarly statement furnished by Lessse shall not
. . be an admission of acouracy of said ysarly statemant oF of |
any of the monthly statements furnighed by Lesses during the ’
year raported therein, af of the sufficiency of the amount of
said additional rental payment, put Lessoz shall be entitled

- ———— LT

3- .gZLﬂﬁﬁﬂ

i
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at any time within two (2] years aftar the receipt of
any such additional rental payment to gquestien the sufficiency
of tha amcunt thersof and/or the acCurAcy of tha statement
. or statements furhished by Lasses to justify the same.
Lasses shall, for the said pericd of two (2] years after
submission to Lessor of any such statenent, keap safe
and intact all of Lessee’s records, hooks, socceunts and .
othar data which in any way baar upon oF are requized
® : . to establish in detail Lasses's gross revenues and any
authorized deductions thexefzom as shown by any such
! atatemant, and shall upon request make the same availabla
to Leasor., lLasror's auditor, rapresantative ©F agent for
axamination at any time during said two (2] year pariod.
29, Subject to the paragraphs relating to

' daestruction of premizes, Lasses shall continuously during
t]

the entire term heraof cenduct and carry on Lasses‘s aforesaid
hﬁmn in the demised prenises and shall keep said

premises open ZoT business and causs such Dusiness to be
conducted r.anni;a during sach and evary pusiness day for such

. number of heurs sach day as is customary £ husineases of

1ika charactsr in the arsa in which the demized premises

| ure located to be open for business; provided. however. that

his provision shall not apply if the demised premises shall
. bes closed and the businass of Lasses tharein shall be
i tamporarily shut down on agcount af strikes, lockouzs, oF

i causes bayond concrol of Lasses.




Lesses shall operite Lesges's said business in the
demised premises with due diligense and efficiency and in like
manner as comparsble businesses in the agea in which the
demised premises are located are operated so as to preduce
all of the groas salss which may be prodmd.w such manner
of cperation.

30. ' Notwithstanding any duty of Lessee herein
%0 pay increase in taxes as daperibed in Paragraph 12 of
the lease, it is agresd that, to the axtant Lasses pays
additional or parcentage rent as ealled for in the praceding
paragraph, such payment shall be desmad a cradit -IQIinlt
any payment of tamas othervise payable under the provisicons
of said Paragraph l2. The base tax fiscal year as provided
in Paragraph 12 is July 1, 1972 - June 30, 1973, in relation
t& teal property tax increase. 1f, &8 & hypothetical
example only, the real proparty taxes in donnection with
such fiscal year were 51,000 in relation to the demised
premises, and if during the next tax fiacal ysar of July 1,
1971 = June 30, .19'.“. the real proparty taxes ware $1.100,
then {‘/, uoul.d uhuqaecd to pay sugh sum of inczZsase,

390, ? q
Q‘ 2 '8¢ aueh increase December 1, 1973,
:‘ls
or =8, b 2 of such increass on Apzu 1, 1974,
S
or WK~ vu-. the first lwasehcld year of

s.punbc: 1, 1972 through October 31, 197), Lassse becams
qbugnud to pay a parcentags rental, assuming & figure of

$30 of such percsntags rental, sueh percentage rental would
be dus and payabie November 15, 1973, and paid by Lasses

ac that tims. That $90 would thersupon be a credit, $30 of it

-5 s y .‘f[’?-
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credit sgeinat the 350 1n tax increase dus Decemder 1. 1923,

- B

and the Temalning 0 of
taz lnoTemss [oF April 1, 1974, i T ST Sk e AR TP LR [\Q

® mmmmmmmnnu-npnnh«

Tooix. In comnection Wit the fOreEGing, the pergentage rent wnich 8
e on any Noveaber 15, would be usable as ‘5

1t a8 a credit sgalnat tne 450 dus a3 &

would decome dus and payabl

s credlt only agalnst the TaX inereasa payment due on the Deceaber

ipoediataly following, ard the April imsedistely {ollowins, but not
. thnersafter. So, in the foregolnz sxample, if the tax increais wWars
) J100 and tne peroentage were §ll0,.then Lasses would puy tne entire
percentage rent of $110 on Noveabsr 15, 1973, pay no further amounts
toward Tax tnoresns on Deceaber 1, 1973, and april 1. 1974, but
Lesses would thersafter o& lishle to pay the full sacunt of tax
ent percentage rent payments

ne foregoing Inall

\ncreass The NeXt YLD sxoapt to the ext

would be meds therseftar, 1n Movegowr 15, 1974.

apply to TAIeS &F described in the secord PATRETSph of Faregrapn 12,

that $8, IWAl Property taxes, snd special asssasaents.
1. The parclas nerets TUTrthner asres that Lessse oT BANY

. of the Seneral partners wno resain &8 genersl pertner in tne

rartneranip of lesses At the time of sxpiration of the term of thls

Lemss, shall nave the TiERt to dest with fLenmer on or before

Japuary 31, 1961, to discus: tns possibilicy of further unnnon?(
and Lesses shall neave tne (L03E rient of refusal £ ane

//’(ﬁ tnis Lease;] In tnls sonnection, the parties acinowledge that uu‘denlud
‘3]

@hc event Lamsor desirss %o use the premlses for any otharl purpou
an office building, use a$

ineluding, but not limited to, use am

5(9@ motel, or even if Laseor determines that it 33 in hls best intarest @B

o cause the duildihg.to be demcllished, even 1t after demollition,

the spece for parking. that Lessse Ehell have
the Lease with Lasacr.

Lessor dasires to use
. no rignt to discuss any further extention of
In addition, the PATEieS acknowledge that tha legal effect of the

within provision 13 zeraly to requirs that the parties dlscuis sueh

possibility of sxtension, end it 1% underutood and sgresd that tne

foresoing sives Lasees N0 legal Tight wnatsoaver to raquire that tne

term of luase Be sxtended, the detarmination of WhRat Carm of extendlion

would ba Spproprists, Whetner five (5) years, or otnerwiss, and the

4
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determination of what Tent weuld be & fair Tent, belng Batters solely

in tne province of the determination of lessor, in RiS sole and

Lassse Snall have 2o rignt to 108k intere

or othalvisa, to decermins the rental

absolute discretlon.

wventlon by court, arpltration.

or any othel ters oF condltion of Much extensisn %o be

{igure,

discussed. /1/( Ajll/l!
’ [
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“T7yz, ‘The pazties agres thac the attached Faragraph 13,
is to be dsaned included and inasrted in the standaréd form
lease, in lisu of the Parsgraph 13 which is deleted therefrem,

33.5 The partiss to this Agzeement further recognize
and l.c:muuaqlo that thers is a growing effort being made
an the part of local governing bodlies and regulatary agenclies
to limit the amount of private vehicular transportation in the

downtcown matropelitan Ares. - such under taking Bay take the

Lohg
\ y L form of restricting access to Harrigon streats to privatd o~
;r' L= pary ing tAxe* oF regErictins hours of Ariving auurtw
J F,)- 1
L. —
As

. quantizy of privats vahicular traffic on Harrison Street, OF

:niticluj Tra parties hersto recoghize that any Fach under
on tha part of local geverning or regqulatory bodies would
have a sericus detricental sffect upon the Lesses's business. @9_}3
and would have, had their sxistance besn xncown at the time

of the exegution of this Agraement. preavented the Leansee
from entering inte ehis Agresmant upon its present terma and
conditions. Thus, in the event there is adopted by any local
governing oF requlatory body, any laws of regulations,

or combinations therscl, which are designed to, OF result
in, reducing the quantity of private vehicular traffic on
Harrison sun:' during the term of his Agrsement, or any

ranewal thersof, the pazties nareto agres A8 followa:

1. The Lesses shall keep and maintain accurate
records of the avarage duily volums of revanues derived from
pagking and storage it the dsmised pramises tor each
month of tha term of the leass, and shall furthar datermine
such revanuss for the period of six {§] months from the compencement

date of any such law of regulation dasigned to cestrict the

carking taxes or restrictwl hovkd of 4Bawing downtawm.

' /7! '? /:7
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agree, upon writtan Tequeat of the Lessa®, to maks &n
sguitable adfasecment in the Lengas’d montchly rent payable to
the Lassor. In tha event the partiss hereto ize unabla
. : mutually to agree O an equitable adjuscment in the Lesses's
i monthly rent within thizrty {30) days gallowing the Lasswe's
a!ormntl.onnd written request for ldjulmnt, such adjustment

shall be dstermined BY arpitration in accordance with the then

axisting rules af the Americen Arbitzation {ation.

&g8




13.la} In tha event-of any breach of thia lense by

Lassss, then Lassor, begides ether rights and remediss he may
have, shall have the right to cerminace this lease. and shall

; have the immediate right of re-entry and may remove all persons

‘ and propecty from the premises. 1f the Lassor's right of re-

| entry is axarcised following abandonment of the premises by the
Lesses, then Lesscr may consider any perscnal proparty belonging

°® ! o Lesses and left on the premises alse to have been abandoned,

i in which case Lassor may dispome ef all such personal property

i in am{ sanner Lessor shall desm propar and is hersby reliaved
of all limbilicy for doing so.

{b) If Leases braaches this lease and abandons the
propazty befers the end of tha tarm, or if Lesmes's right to
possession is terminated by Lessor becauae of 4 braach of zhe’
leass, then in eithar such case, tha lLease terminaces. and
Lesmor may recover from lLessas all damagus suffered by Lessor

. as the rasult of Lassee’s failure to perform nis obligations
® C hersunder, and to tha extent such damages afise frem tailure
to pay rental, such damages shall be measurad. and Lassor shall
ba entitled to recover Irom Lasass the tollowing:

(1) The worth at the tims of awazd of the unpaid
rent which haé baen earned at the time of termination;

{2} The worth at the time of award of the amount
by which the unpaid rent which would have bwen sarned
after termination until the time of award axcesds tha

. amount of such rental loss that Lesass proves could have
been Teasenably avoided;

! (3) The worth at the time &2 award of the amount

: by which the unpaid rent for the balance of the tarm afrver
the time of award sxcasds the Amount of such rencal loss
fer such pariod that Lasges proves could be resasonably
avoided: and

In addition thareto, Lessor snall be sntitled to
recover from Lasses any other amount ne zY to P ate
@ , . Lesnor for all the detriment proximately caused by Lassee's
. failuze to parform his cbligations under this lease, or which
’ ! in the ordinary course of things would be likely to result therefrom.

) The "worth at the time of award® of the amounts
referrad to in subparagraphs (1} and {21 of Saction (b} ia

: comguted by allowing intersat at the legal rate. The worth
at the time of award of the amount refsrred toc subparsgraph

\ 31 of Section (B} is computed by discounting such amount at

the discount rate of the Fedsral Ressrve pank of 3an Franciace

at the time of award plus one percant.

o . o=

(¢} Lessor may relet this property prisz to the
time of sward for breach of this lease by Lasses. In such
case. if Lessor proves that in relatting the property he acted
reasonably and in a good-faith atfort to mitigate the damages,
then he shall be sntitled te the following award for Lesses’s
improper tarmination of this leass: the worth at the time of
award of tha amount by which the unpaid rent for the balance
of ths tarm aftar ths time of award exceads the amount of such.
rental loss that Lessse proves could be reasonably avoided.
The recovary of damages under this section is subject to any

Py i
i 1imitation specified in this leass. ﬁ =3
g
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\ (d) optional remady, To BEs pDeleved If Sublatting.
! As Provided Balow. 13 Not To Be Permitted:

1 gven though Lazses has breached this lease and
; abandonad the property. this lease continues in effect for
l so long as Lasaor doms not terminace Lasses's right to
poasessiony and Lessor may enforce all his rights and remedies
] | under this leame, including the right o rucover the rant as
| it becomas dus under thin lease.

For the purposes of thim subsection, the following do
not constitute & cermination of Lasses’s right =0 possession:

{1} Aets of maintenance or pressrvation or
eafforts to relat the propercty-

(2) Tha appointment af a rTecalvar on iniciative
® . . of Laswor to protect Ris interest under this leass.

Lesses may, it his option, eransfer his interest
hezeundar in the #ollowing mannas o iong as Lesscry has not
cerminated Lassse's right to pollnn.‘.un for breach of this
laase otherwise and abandonmant of the property! sublet the
proparty, assign his {ntecest in the 1eage, or both, with the -
consant of Lessor. which consent shall nat be withheld
unreasonably. A consent to one asmignmant or gubletting with
the Lessor's consent shall not be vo ba 4 consent E9
any subseguent assignment or subletting and any such subssquent
. . assignment oOF subletting without Lassor’e consent shall be
void and shall, at Lessor's option. terminata this lease,
| This leame shall not, not shall any interest therein, be
asnignable as to the intarest of the Lasiss by operation of
Law without the written consent of Lassor, but such COnsenc
shall not ungeasonably be withheld.

; (e' The rights of Lessor under sll of the above
paragraphs ¢wmll ba cusulative te all other rights or remadies

. L nm ui hereafter given to Leassor by law of by the tarss of

® i this lease,.

Nothing in such paragraphs affects the right af
Lesser to squitabla relief whare much reliaf i3 appropriate.

Nothing in such paragraphs affacts the rights of
the parties under Statutary provisions relating to actions
for unlawful detainar. forceable antry. and forcsable detainer
axcept & above sat forth.

e i

o ) ' aoes not affect Lemsor's right to wring & separats action for
- reliaf on tarmination, for liquidated damages, or in aquity!




STANDARD FORM LEASE

TS LEASE made uil—&é«r of___January —ed
ALVIN H. BACHARACH and BARBARA JEAN BORSUK

— ) g -

wa DOUGLAS MOTOR SERVICE, a partrership composed Of LELAND DOUGLAS,
RONALD DOUGLAS, SANFORD DOUGLAS and DAVID FLERT———

_——— L L, .

For and sy rongidarstion of the FRnLs. covcnanis snd agrevmaniy hereinafier axTeed by Leveer 0 be vyyei hept o4 :
Lexsor lnuses unto Lasses and Lansey hires from Lassor the Tollewing deserivad premises. COgOLNEr Wil gy pureeyL, ., L e

inthe City of ___O8kland County ot _Alameda

—Nlaler o,

That certain real Property more commonly known as 1434 Harrison
Street and 1439 Alice Street comprising approximately sa.oop
square feet. Said Premises spacifically excludes 142§ Harrison
Street (1,800 Square feet ) and 1441-43 Alice Street (4,500
square fest)

Seit Wirng and hmu o wion the fsline ing terme aml pondH lons:
1. TERM: rOssgasion,

{s) ‘rh-u-.tm.in-umnur-u uma-hm_lll_y_lu.l_. e —— R GLE L .

1st__ .., April : WL and emding o nelast dayerMarch _ | gg

{h) lawee that in the avemt of the inability of Leoasr 1o deliver POutsion uf LM Bremire . at e ranumuerrn. .. .
- 4, e term 48 MerEinefare sieifio, fon s ora L tialle: *ne gy e Fatl Hiermhp e ol T

Fa : DT F e, bt ARGl e ve Whitel tu 0l 1 e e el Swisitrs Bemvaf il il o .
eiwhing wirn | Mmmr:-'m of e Lorn) at the M i) ar 1hat areseribanl for the Bral moont b uf tiss 0 o Premated g,
' .

o i,
iyl — - - & h h Ay -
'l for sny pariai monii Shall W praruied st the vaic of LTR L e Yy ey g by e whalt by ..
€/0 Alvin R, Bacharach, 11 Esbarcadero-West, o:khm_l. CA 34607
u-nﬂhrph.unlunu Lasrwr may Irom Lser (o v . omgt,
i ’“ hmdh-wnminllhkm L o= 5ugr tlrpay tammt hesamel 9,100.00
e i‘l"ﬂhwvimm lasamr ngre: s (4= UJJQD.-.QL of ugie som: whmil e ;o T
3, for the frot month of the terem hereed, lowmar turther agvau that if, e b, ovme om et et L
fﬁ erma. revenaats angd condilions sonLyined harwin, tha yam of 3.5 ot CRRBRING ety g p e e
Te0aid 15 Lusmes wpess tarmination of this leams F 8Ay stiena.un therent, Without interest.

LU ‘n-nu-mhmb,Mt.h-.mm-xw-nuummth-nmnu-amim tur
PArking garage, aute repair shop, auto service center, and
auto rental agency

At e L. Yoo be Upice T Ntates of LT I

lamun-u-tmuuh-u'-h‘ 26 shall be astgblinhird and peadiactad thrmash (he term hereal o, | -
tlasy mannyr; thay Linase will net yan the demiset proniare 100, or rarry sn or permit Ll Tl T S U A ny
Pl ; ]

. - trada - fagiure wr o -y L o anyihing sorainst ke iy anp 1Ry
LL Iy o tonducted 20 nr 3hout sand Pretnisas; that Lewses whall mot FARRLE, oF SUcr tu te el clad g
WA WpLa et prumises; that will net do or puifer ARYLhing te by dune ypon said PAMise which will caume ooy oo P




-3 -

TP AT eEon of Leaaar. ng musbral Rurument 3f ny FEANY NG ML AF tevep w0
3 premises far the UUEBaM af stit.iUAR Lrmde or olhs £ tw forher Loren. rag oA,
* SRl re gy gr ANy part thereol fop any ‘Mmmnrgl gp Uht =L T T Yy oW oar
TUE wl raurmnes wooe e uiding A whien said deenad proecses Sy W A B 3P o —.-—T__‘L . s .
Y n A aad ing of sy uarl thoewaf. 1] BAY WE1 0 TRE a Pt A e o e ! '_,'—,_"“‘-_'—./‘ . -
swier ety gp -mluertly, gay (nerc.se of lensar's ingus ghew et SE LT P T «  moaa - e ear °
LA a0F Jnn Aeme No syeh payment by Lo ahall 1nat Leasur in the prerr.ae of wiy wiher ¢ Biworme o0 LT
L) IE 8 waiver of Leagor's gt to require lasre 1o Jistontintue such aet or Uk No uae syl te L e e
. i the clvmiad prenuses or any e Lhersof ind mo scts done thertin whick MY droburl (e unt gy Ly any ke

tenant in the duilding of = hieh the denmmt nrises are b part. Losser. at Lesvar's win Coal il ey aZieey -
CUREE e easlPY L8 Maialain the demized #renuls, iNclud.ng avice alks utenl Lherev. o g pigu L S, »"
anl o wlicr repgir and tbuen the g umfur!ml.! LILLI T YN URTR, gt gt
state, Tivleral and/wr iy DIAEP goveemiy, atl T fyk PRefuifemenny ag wrtbety of any Lribmry L
tuted uieipal, slate. felerat or other gos erumaental board np aulhurity, present of fuiuin, in Wy wia PCLU O e
U8R, use oF sevupuney of the demised ureminey throughsyt the entiow Lerm of this bemse ynd Ly the NEFIRLL €T nierat e fym
liabuhity of lessar. The Judgment of any coury of COTVIRLONL Jurisiiction oF the atnueamn of Lean i wny aegum or (r -
KRS Lesstn, whether Loessor be u purty tierew or ok, Lhal Losseg Rus visdats) Uny wch A, wriiaing, PO e e g
urder o Lhe uee of Lhe #remises, shall la conclumve of 1t facy ua bactween Lessor min Lasose.

£ ACCETANCE AND SURRENDEM OF PREMINEN: REPAIRS. Lensee aceepia the praemines LR L P T
thal the preinians am now in a Lonaniaie amt wowd vund: Ligs. Lnmer agrece ut (8 0w coar ynai VLN Ly gt el e
kewp the 1itener and exterior of the deinigsd Uromines an each ani CVery part thareol sml all uppuric ia ey ok kg g
Vit lhun, Gdewalke frenting thereun, winng, plumbing, swwnge pyalenm, hosLing M urr counng liulving ol a0 @
uf bomiering the premises wnd AnY ulore fromi), mare LAg enly ihe roof, exierior wulls, foum Ll YT S TEE P ST S
portiana of the premiges. n Food cowlilgn ami Pepasr during the term of thy enut, damuge chery., by lIirg, purloigar gev
of Goud ur Lhe alsment,. aloue exerpled. In the event Lessss shouid fuil to Wk the Pepairs mcured of lasaee forne 0 unen
notics by Lewser, Laspur, in sdditien to gll ather rariedies availubie hervunier or by oW, s witlhegg o LU WIY wad ar
aLive reniniias, 014y make same and Lesssr SuyTens to repuy Lessr the cont thereul o PP of bl reitla! payuliie we g0 b in
. the naxt day upan which mnt beromun dus. url fallure ta PAY Sums shail earry with it the same SNt ANy an T Lo puy
any inulullment of renial [aseee warves ail rEbis (0 Mmaks Tepaira st the a2pense of Leasor a5 provclod fur (0 36y sialuly or
law 1h erfrer at the ums of txacuiion sl this leuss or any Smandnmd theree! ur any ouher stalule or law whuh Moy te here.
. ufter snacied during the Lorm of thia lense and AFTERS Upun the vapitatien of 1he Lorm of this least oF wwner terir it
herwal Lo surrender unto [exser thar deinismi pramioss in the 83ma conditien Ay reeeivel. wrdinary wear ool Leat aml Auniuce o
by Ar, rurthyushe, art of God ar the wlameits alana excupiad. Lazsor ey, allar wrilen sutiee of Lhe MCELSLY heiglop,
and shoult the same not by cagaml by Lesame or by reason of Lowr: v meupine, ty mahe MRSy Tepuin Lo LW et
erior walls (wzgiuding punting f and repair of wiazing ), Tewndativne wind ulhare MrUCtural weriis of the P
within o reasonable Lime. |osmre agrows dunng the Tull term of thin vase, 4t i3 own cumt wul SO, 0 mahe @ P e
vl replurenants of whateser hod or nulury, eithay te the antermur or 1o Ihe inkerior of said Bremiss revndersd secvisry by
reasoh of uny act oF smission of Lassen oF its sgents, servants as smployess

b ALTERATIONS; Likss Lessny agrees nut te make any altaruting of, changes in ur sddition 1 the st sl g e

without Liw prer weillen rynent of Lexpsr. la-um nghs MRt shoubl Lossur grve sl wertien ronsent 'l glic m

Lions sinl imprevamenta, i Mg 2, 18 97 05 (N prermiary, %okepl Yimkla, B i

be \he pruperty of Lasesr aint ahall PrAKUR W a0 e surncmlcred with Lhe Lo LT .

Lunsur wathun thifty (00} duys lafory 1he ol of Wiy Larm bt Lanaor (e e 14 éh-m DLl L T TR O S

th F. reslormd tu Uwir monditi whan the premine wery liveral tu Lewaw unl of Lomaar shail woalemine, Lyptmn: -,
/ Peslude adnl pressims or such Pt o purts teerwsf byfvry U and of Ut lerm of Ld isusy, SNy 3t Laamen's cn oo ot

& UTILITIES Leaswe LIRS 2 pay far all 1he water. fuel, 83, sil. hewt, ebeetricity, PRSP, Mt Pimle ainl v whi i
may h[unulhiuorndinnahut uﬂn-h-.dunn'mumdumhl-.

1. ENTRY AND INSPECTION. Lesm sgrees that Lenwr and hiy REUNLS MAY PALOr Upin (he deniives) yre

able tines te indpeet the Buind, e sbnit s iw g MU e uvhat?, uf te make any clhanges nr Lilirres
. Lanaeir alit) commisher Vo aaPy fur thee MRk | 0, iinMrYTimewl v remrviluae Lol e of iy
el povinises ury situate, OF io make changes (n the PUMbE, wifing, mers or uiber L L e T ]
nutwws - the Wailding, or ta POut Biy watite providod fur by law, ur stherwine te predvet any il all cighion ol |
lanpur riall Nave the FIght te Gt wral gintain 8l wrensary wr prepmr eraffabling we vilmr v Fgeture-s for tha snum eg 0
*urh chanpn, BHeratwis wr UPairs | pruvidn 1he eviranes Lo Lie demigast vt shull wat b blohenl §crrds
wurk shall bw ssmpletad w i dilimwnct amet dinpusieh) gl Ihere ~hall b e limbility agmine lasser Tur v,
tainst by Lennts, pow ghgll Laasew iy cntithed 14 ony slaloment uf Pental by remsee: of Ut entrrrg by s mer o
Prthie bercin Moy o, Nething heowin cnmiurmsl hal) by P il Lo shligute Lesgr te mube any changys, aih E
PSR, |aewe further ag v That a1 Wy Linee ufter uaty (40) days prier le the Lerminauna uf Lhin brue, Lonmir iy pria -

any wamal ur ordinury *To Lat” or *To Lasse™ nignm.

L AXUCAMENT AND SUBLETTING. (2) Lasnse shuil nat Aigm OF mertgage this leusr o sny Fight berrumber e e
Nerwin and Losapy ahail 1ot ~iblel the povmimes i wiih: e in APl ur salfer any viher peesw (the S el ek s | e
rreptend} Lo aeeepy of ume (e sand Wreriat, wr GRY purtion therol, aithout A gl WPt Pt ol Lramer, Ay
Ansignment, MAAEIRS or subliting witheut wrh Srcrtt Sht H b vasiel sl SRl M1 10 spebinemn 68 Lo b cdoorn, [P PR
o Lhis bam, Ng bie ARy aami Wt ur uaFigune of thiz iens- or any mildeiting of spol premines, shail Rl
WAINYF 0F dinchalgy of the previsens uf this wiragraph SREUP! s Lo Lhe apecific inmtuter maornt theerhy,

(h) froene axrevs that peiher this waw: RO ARy iNlETesL hereim Ahatt by wmignalde or eansler e by npm-;
law, a1t i agyeend that 1 the FA IR By pnacmbing wuier e Hankrypiey Act, ue BOY Gttt hen do, by ..
L T PTH i {ur should Lhety bs ieeen 1138 et (hen OMF Lraa-b uf o iy et Lnas: for bbbl Vb ve 1
. e, Uhen any Losm ) ta: sehpunlien] ivasds vt of imshen an i iiment for U levorflt of ermbilurn, wr of 8 owra gt
rerution e levinad un the leamhid et ervalssl Wtvhy aml by il Febcanmi wr sbioiued within ten 10N dass tiwem Lt -
3 feorive? im appbigl any proveviliug of a0 e W which Lenay in B PaFY, with sulhosrity Lo ke Joise-ammin or
e eroneel premines ar Ui Igmionces csossslurtesd | hepwian by Parmere, thin beps at the it ion wf Lamsse shall
Lrrmrnmie amel ShaH 10 w1 [ ¥ TP I i e sl 1he prerrog of the alumwnanl apibm.
0 {urther rights bePrunder: and Lamacr <half heve the right, afler Ihe sxcreine of ssid PSR, 14 farthuih P v
“iwdﬂmsmudm-miﬂ. elass.
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= HOLD M ARMLESS. Thig lease 1s mude ucon the cuprews OR tRat Lrased apTest lo 4kes pavy god bed Ly
T U SV S, MBEEY. Jal g Cebin €t R i of 3u e L et e e LI - -
Ay ury gr d.unlgu L0 L1y PRFRON g HErFRA iU g W thuyl Lmilaten Leasce. Lty e, P

ar. Vel any ad wha. waever Bt wAGI v eP Slening. vic'wlng w thayt et uA Lea e Y e wraant, Lems
il ey ey, from SNY cluse OF chum'y whulepever. INELAIAY i wauke. whie b wpan or .n “ly cay Cositeled wom g
et pignoaaes, oF is UHPURCnUNeed, of the widew.iky adjacent theriu, vurag thy term of s vise oF g0y o LYY
Rereunds ¢ Letase hereley rUvERsliLing wiel agreaing to indumusfy, proleet and save lessor harnccas from an LEFTREA .
eeol arul obligBLSRS on Recount af or SPising aut of &0y Burh 1njurics of losscs however GECuUrTIng.

[oawe. na & material pary of (he FaRNcrRtion to be renderl (o Tasor hereby waoes m elmimy agwinat Lesiar for
damuges 1 goods, = ares and merchandise in. upon of sbuut saul prensises anit for INMNEN 10 Lasatr. hin agents. ar sh mv jwr.
80na il oF shoutl sael premoses from Ny caust urming at any tone, intluding, = ithaut limibing the grocealny of the forugoing
damages uraing frum seta of omissiong of other wnants of the building of which tha demised premisas are 3 part and fram
the farlure of withar party Lo maks repasry,

10. INRURANCE, Lasser further sorers to take out and keepn in force during the life hereof ot Leswea's exnense. public 1k,
tty and other ingursnes 1n COMPpANIts norepiabiv 10 Lasor w proteet againat any linbility 1o the Putdie. whether €0 umtr e o
BRuprrly, ing:dant te the uwe of op reaulting from an aeruiont BECUrPINg ot of 3hwut amidl proniges, Ehe widew alha ad)jacen: thers.
b2 end sueh siher areas winch Lasase, its officers, srvania, agems, employens. conlractars and (ny e s shatl have the right 1a

vk under the Larms hereo! during the Lerm of this lases o# any serupuncy hersunder, in the ameunt of 1500, 000 25w
Wuleninafc aguingt the elalim of pre peracn and l.-.-ﬂﬂ&,.m_a.niml the clgima of Lwo nr imore persons in ARy oRe oevur.

TEACE. an:| BToperly demage inSUFEACE it BN &MOUNL of not less then $100,000, 00 ryrsecurrence The poliy «nalb
Barinsuee the eonLngent Ualnlity of Lanser, Lexsew further agrees, during the kerm Memof, 1 carry fyll roverage piale gua o
tRaurunce on shid demised premises in the Joint nemaes of Le-nor and Lasses. and to pay the premiunie tharefor.

Litaer agrees that avery irsurer shail agren by endormamsn; upon the policy or policies insuel by it. or bY 1nde s nt

11. WAIVER OF SURNOGATION. Losssr hereby reicanen 1 annce. and Feswe Rereby releases Tonvnr, sl their et

T a0t employees il servants, Frem wity aad all clnima or demuris for damagey, loss, pxpenw nr THIUFY 48 TR sy gad
Promimes e 19 the Turinlimge and Axturgs und MQuiment. 8¢ invrnlory ne aiher Mrnrty Wl either Towar ar faowe 1n
alavul nr wpein the dentiverd NPamIECy. 60 e conr may be, whieh he rausent by ar rowult Fram 1RFly, Feents ne happeuogs whiek
sre th miulgort o innorsnes carvigd by the rexpective purtias gnd in foree ut the Vime of any sueh losa: provisled, heew rvwr thye
such waiier shal! be v et only e the aztent parmitied by Lhe inngranee eovering such loss Sl by L exicnt surh inururer
is not pr-judiced thereby or the oapenas of such insursbes js mot tharsby incrwanend.

12 TAXFL Loswre shall b lights for ol taves levied againat parmensl property gnd trade Axtures an ar shout thn e
Premimes. ineluding, but witdimt prejurdice Ly (e ® liky uf 1he f ingr, shelves, M Vauits, vauil ibeew, wal o
artilu, i inme, mrliiury, PPAtIng »lant i amil gimonpdieris ponlery, el any el (aued me e gt
eruondl yroperty or trae fivues are lovied agiinat |gusur ar Lansor's prepeny, annt o | purar 5 AP e, s s
shall ke 1 he mght to da regardiess of the vaiility sf sueh bevy. ar if \he mverr o valup of Losane's PrEMines
the inclucion thermn of & valus Binrer an sueh pronerty of Lesmen and if Lanawe pays (be Lates hamei an such Py A s e
ment, which lesaar shall huve the right 1a i, regardives of the validity thernof, Laaspe, upvm demamil shall, an U rhow Igr
be, ropey o Lesssr the Waces so levied against Lesesr, or the prapertion of sech Laxen Fesulting fram urh inertter 1n 'h=
- [T T AT
n adition te the Pental hevein nrmvided oy and during the Lerm herent. Losase agrres 18 ney FOUS of any e
= resl projsrty taxen wnd sppeinl Busti-menis levied oF asmesaed Ryrainst the building of which the deminsl promive are p

"'- * uart and the: Land tpeon which syed buashling in lueated smd appurteunmes thento, Ay ——
il e s " L : PR s
Aoy b ks i which 1he tarm hares? commenren (or, it (he fopemaing pereentayr has ot hees Stwefiesd,

then that 1nirtian of any sech iNePa=e Bn Whe Leta) et rentab's pres within the sdemime) prvrtions Tate 1o 1 e tatn) bet reat.
able nrus within Uw byikliog oy lihbings, inrluding the demimsd Wrrmimn, Whick are inclushod in Uhe il s tatrrd or & e osl
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ST nolien Uharwe! frem Losssr,

1X BEFAILY, Thislense is made upen the expreas eondition and Losars hereby agreus that:
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. P sul onaw oy any POTROA BF JEFRONE sCCUPYHIE Al prwmings sl remesve all
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for damager matainmd by rvanen of such remaval. Ne surh te.ont

e ronatrun as an slaction on his PR W Wrminale this

Aolire being given a3 previiel hesen, Lot muy likewi

U Mrwinating this kawe.
wl lTaw, amd Pt et e pend

ey rewebiss whick Leser WAy havs upe man
Rupwrrier Court of the State of Califarniu f
Caurt muv apmmint sueh Ruceirer ani
Al the righis Merain granted or

Wa Biiion aml in adbition to any o1 her remeviins which 1otamr maop have upen saeh default,
Friet saird Yremisy in whale or Part. nheming, rhunging ar ubabivabing 1he saoee 20 in st wieualti-
Phisk tha et Peseita a1 such renial and Mpmer e Wty wad Tar such engih n, Diner, whel et e we
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1 PESFRICTION: RENEWAL fud In the event of dginage ar dest Pustion of the rirnnwml 1P slorig the 1o by

fron: Are surthquake, aet of G of the alerments, Jurnmrr =hal) furthw ith pejpane Lhe 53000, proviiod sl repaies ra),

30)mdayu Windes the lawa and regulations of Kiatr, Federal, County or Muthcmial autburmws. Lk mus b de

ri *hvall sn ow se annul oF vanl thy tanc. eZecpL thil Jasanee aliall I entilhal to 2 proportinnaie deduction Al the ey y

whie sich repmirs ure bung musle, quch proj=rtionate deduchion @ I Paamcet upnert the #vtenl Lo wineh the oL - I

reparrs shall iner‘ere with the bunines« earsived on by Ladett in szl premuses IF wuch repacta cioviet le s »xm"hﬂ
Moy, Paear may, 31l sotion, mEke wume Rif 3 bl tome s wdie b e e U e ol b s g Bk £ Yol
£lect a.nl the menthly rental shall be propartianats 'y atudad 1 ..r.m-.;.am'”rr.mh priw b T Lhe event 1l 1. g
<liees ot Aleet Le ntale e PeRGIFE % hick cunnat b mrk: .:.w, a¥a or such Penuart cunnol e made witer sy 1.,

siul regulutions, this lease may b Wrmo st ul the uiMion uf either paety.

I respect to any laimags aF desirurtion whish Tarmsarr B obligated 1o rieg ar may ehrt te rene winder Lhe ery.
this jarrcraph, the Pwcrans of Seviion 1922 Sutufis ivon %, 3rel of Sawein PRLE, Sidalivrsion 4 of Thee Connl Coedes nf -
& a of Califurniu are wasved by Lasnee, In Ihe oot that the buitdug in which tn demnsed preoisen may lus sebugled hp iy

orikestruy el Lo Uhe exient of not Jeax than XE'a ! of Lhe replareiant tosl Uwnal, Lossot sy ghet b lermniate this oga
whether 11w demincd pranises ba injurel or nat,

Should Uhe pariies hrreto be unalde to Bree in wriling as in Use Line reepurenl for repaie of any such damaye ar s rye.

Lnn 16 1hs: Aemineel premi-s or ap Lo Ly perreniage uf duivage e e bailding of which the same a0y 3 parl, within fvg |
. days after the hapuening of il arcurrcnes, or te the exient, il any, of nslociiun af reotsl dusiog U poiosd of i w ith -
Oftevn (171 daye afier the happening af sbid seeurreaes. gk shall within five {5) duye fullowing weittrn notice Tram v tie .
party Lo sich offavt, pravi'ed srh party in wet on default of Lhin leuse gt Surk Lioa, w-leet wn artuirier geal net:f: [T
G olhaer of U nane nmel kireas of the afiniruier e aeleeiod, Wakin Ave {59 ditvs thoPeulier the 1w o s scleets of <hail Ay
H1hin] arkutreter sml maLidy v wrating w it Bin sid kst nent i sntont Lo [t il lmmaW s L vl ol s .
Spprantiy, or of Uheie inalitity to apree upon said Bppsinteg, (F sk shoukl be the fact- Tn tha 180ter evemt Ung wrbet v of 1he
third arta rnter shudl by sommiliod to e Preanting Juige of the Sypeeior (o ur of it Stale wf Ua'iferaia. of the oy .
whirh Liw demised premises are incutet, sml sueh Biwintroanl ahall b invikod by written fryuest mkifeaase
syl by Lassar of by Levww, o2 their monpurt v 8 eourosd, within fve {5) dayn after roevigh By the lowmor s *
. i1t uf innbility frum sanb Iwe sebitcatom. The of vl I'veniling Jusiiee sbaull i neieitond by aand Gve peatra
. Sl Larnsor and Lomare. When (he Uhnew aritralors huve Loy neleriod in ortbenr wf the ways phwve st fumes, they < il o,
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.. . taprity of waid artetrsiors ahall L b, bimbing giml ponelunive g the puisy brervie, Xinwbd o bher PRI Pl e
» - Cal 18 selert wn arbitPatar within the Liose 3 sleve Pravided ausl nslily 1be o her purty thereol, Uhe artnlratur wloete: L]
sther party shall be (he wie arbil Potar ot Ris iiaciaum ahail have U mme effurt ue if rendared Ly & Awjonty of theve arin.
trators, Save 8o muniificd heraby, the uricisions of Title 1X of Part HI of Use Coke af Civil I'recviune of 1he Sialu of Califorua
sheating with the sybject of selitrution, <huhl apeply. The rests of g arbitrution <hall b lerne snwlly by the artees varept
Lhe antuine f Pafusel of 4 party o shkils Whereby, in which event. sl ekt th awurd be ronfiroed by pwleal wmler a,
evifurninty with the snid previsions wf ~aid Title, &l easte, inchuling thus incurrd in s court proemhing, shatl b o ol

Sgainst ond lerme by U shaaffirming purty.
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having junuliclien sver the premums deniamd ur L basilhng 1of & Lich 1he nted P Atmen are 8 iR shall Py L kg -
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iaed FRliwe Uan 6 make suid repam, Iprevemenis ur ulleralitne, of Bllun wimg Lu b made, Lossut, upmn ot lesst simeiy 11un,
Aays writien natier 16 Lows-s ahull have 1he right 15 lerminate Lhis haas, U pmonn U daste spmrofiond i narh meotinw, (hin disser <hadl
terminaie and Lassor shsll hawe ne Tyriher Hability tw lowsse exeapl that: i) Lonaur shalt refuil ta Lanere any wnarined
Frotals sl shall sutum any weurrty depunit, god () in the ovemt Lomner hasl theretufors GIven wrillen renmpat tu @by ey
huid imprevemants upon the premims mude by Loveny amd had sgrved, in STIIAg, &8 o the toit Lharvul to Lrwes. Lessur il
Py ta Lasare Uupan such terminstion Lhit perreniage of such eomt i Lossw 5 the nurmberr of {0l cnlendar menUs remuining
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. 1L CORTM OF SUTY. Lossse axvees hat if Lanewr s invelumarily made 5 party dufondant ls any Litigution conmerrnong this
ease o the demiser] promimes of the pr-mises of wiivh the demisrl premiors sre & purt by reaess of gy Bt or un o of
Loante ond net haenuse of uay act sr amission of Lanawt, (han Lamswe shall hakd harmiens 1be Losme from alf liaholiny by Pegan
Ureef inciuding Pasasasbie stterneya fogs inrurred by Liwowr i work litigntins gmt all Lazubbe courl omain, TF lega? oo
Shalt by lansag bt by #itber of The purtien heratn for thy wning Ful driasrs wf U presinss, ot U owva cry of amy meat doss ke
the provisiuns of this lvasy. o¢ bacnyme oof e Lrwaeh of any term, euvgnant of previsien bersel, Ine part) prevaiing i wisi
artion (Lenser o Lonars 55 Ut coae nigy L) shall be entithsl 10 mrwsor from Us party sl prevaibing rests of et 2l s n o
wngble atiurney’s foe which shall b Bxedd by the Judge of Lhe Court.
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venani= amul eohditiong in this house e Bswal, sl <bull coniiner (o b aurh tenuat wntil thiny Wy~ afier
Mereis arvan uPOn UM olher WRGLER foin® o inlention (6 terminate sach Msnt hly tenmers, Kinarki s rm

o any diy ster Thun U kst day wf ans renial manth, any uncaranl prupaul revial shull, immevioiely follewing srrcie,
o \he deraiand premvises by Lososw. bt rvlumbni unts Initm,
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0. CONDEMNATION. 1f any part of the demived Preniues of al the byiding of which sAMe 4% & 7l foven thioah -0 e
of e previses be taken) be condeniied for 8 tabilag oF nuusl- public use by nght of eminut donuwn, winh or wilkhoul 1 . .
uf tranafermat by agTeement m sonncetion with such PULUC OF quiksi-pubbic use, this [Ea80, G5 0 the 1aPt B0 Lahef, aigtl pey
Hale s af (e el Litle shail vest in (he trufdrner, gl Lha rent papuhle herveuisdee shall e psljustod oo o Jeom o0 L -
runted (o pay for *he rem, cnder of the term vuly mueh poruon of such rent s the value of L et Peltdinag wfter
MLin Beiirs B AN valag of (e RGP pPeminen L Ehe duis of combemnatium, but 10 oither srh o0 e LlasslP vt on e 1.
vrkivn Lo ternunate Lhis has; us of the duts when titls o the PEFL o GuindeMimnl vusta 10 L vonUg e,

Al rommnsation aw.irlad upn gie-h combernglion ar t Ring #hall bardong and be pasl 08 Lae i apel Lavnme: cianl by o
e ctai Theretu, §8ed Loeset herhy crievi abily ssgia aml bransfary i Lassor 20y sr bl L Cumapem g st s e
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2. SENIOR LEASE Lauase agrees that in the avant Lossor hakis the demined premises sr Uhe premists o th Lo
which the -hanietd Premizes v & part Uy «iFue uf OnY leoas ar tananey (herein referred to o e “Senior Luase™ ). fa- .o

under any responaibility of hability therefor to |eaane.

22 SUROKDINATION. Netwithstanding anrthing herein in the serirury. Lessss naveed that thin leaas in amd shall be e
urdinuie W sny MOFLEAEY. sl of Lival or aLher insrument af vorur:AY which huve hown or shatl be v o the bat o of meled
ing or land sr bullding o which Une demis! Promiag form s purt, snd seeh suberdinstins is heroby mude eifective Wk, sy
further a1 Ly Lassss. lanatw agrens that at BAY Lirne &F frem Lime ts Lime ypon vuent by Loset b vxovuts amd v in r gy
inslruneent, reitaten of viber derumgnts that By b Paquired in sunmertioe with sebjreting and nubeoslingting ths k. 16
He e of sl martgage, il of Lrust or siher ingtrumant of worutity. Lomun liereby sppoifis Linsew un asnse's altirin s
wh Furt, irres ueably, W taecute and deliver any sl Instrumenta

31 SICNX. Lowser ressrvey the right te Lhe unt of the entarier wally snd ta reat of the demioed premises usl of he luchimg
< whith Lw drvniond psremines 409 & parl. Lavter agrees not 46 inmriim, pmai, o alix uRy agms, B artmenenty, piacaals ur
BWRINIK At Hhe autaTiur o maf of the demised promises se UPen Lhe eptTunem rkurrg, winduwe, o the sidpwalk un ar wl ol
o the slem sl prem s witlwut Uhe writlan consent af Lowper fivet slininnl. Any signs s ploce] on 1he prrmort shail e o
plarud ww s Ut Sndersiaseling asul agreeinent that Lossas will Femeve samer 0t Liw termination of Lhe BRLEY MEPEIN £ el
sndl fepart any damags or injury ta U premises anased theraby, and if a0t @ vinovid by La-aew then Lasasr may have sune
85 removed ot Letawe's asprnse. Lasses thail net be ablewsd Lo umw the numa uf Lhe i s which the demmen omm
are lorated. = of the pwner of pach building. o7 wordy ts such oifact in wn with any h enrrisd nn i Sunl prieiiees
(eXenin an Lhe wikirens of Use Lasase) withwut the writton rensent of Lonper. Lewmer reserven U Fight \u rhange U suiwe aimb
uthe of L building st any Lime dunag U Lerm of said lense. Lesass Riruby exprumely agrees w sach chaage st the opiaom of
Lessor an! wasves any and ol damage oecasisned Lhireby,

24. SURRENDER OF LEASE. Ne act or sonduct of Lamer, whethar conaisting of Use accoptance of the hays 10 the sbrmiet
precises, of sthorwise, shall e deemed s be or runstituts sa sorepianry of Uit surrender of tha seninod prenvags iy [
prier io the vxpration of the tarm hereol, and surh sevepiancy by Lovane of syrrevler by Lenme shall only fow 1. aod 1.y 0
b ovideneed by 2 ol h lodg of sconpianis of surrender by Lamar. The veluntary of wiher surrender of (his lrgoe
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exigling sublodasy o mbt o ton i oF may &t Lhe eption of Lonser, spmruts sy g8 aanirtiment (8 in of 4y ur
ol such sublrasss o8 sbienancis o sencrusions.
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of the partivs chall be in writing amd shall ke d-lis ored trnnsally wams the vher ue ment by regtered oF 2 erted i e
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impait such fghl o remedy or S consinad an 5 wRivee uf a0y suck knach the-ra e ur Metealier smyrng. The waner by
Lownor oof my bewash of any term, covensit o andition henpin cuntained shull net he dornesd 1o e o 2aree of PO
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affunied tu Lonanr et Mrrcombes ur by taw ol b cumalative sl med shirrualive aml tier eogreie o oik P, povsr

Sption oF rowpsly aall Bet hir sther righta, prewers, sptions sr i i hergin of by luw.
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Paragraphs 28-312 attached hereto are by this reference thereeo
incorporated herein.
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RIDIRS to Lease dated January M (921,
@ .

between Alvin K. Bacharach and Barbara Jean Borsuk as
Lessor and Douglas Motor Service, a partnership conposed of
Leland Douglas, Ronald Douglas, Sanford Douglas and David

Flett as Lesses.

Rider No, 1, PENTAL. As rental for the demised premises

Lessee hereby agrees to pay to Lessor in lawful money of
the United States without deductions, set off, prior
notice or demand, the sum of Thres Thousand Eight
Hundred Dollars ($3,800.00) per month in advance on the
first day ¢f each month of the first twelve monchs of
the term commencing on April 1, 1981, and continuing
through March 1, 1982; the sum of Four Thousand Dollars
] (54,000.00) per month on the first day of each month
commencing on the first day of April 1982, and continuing
through March 1, 198); tha sum of Pour Thousand Two
Hundred Fifty Dollars ($4,250.00) per sonth on the firse
o B ' day of sach month, comnch"lg on the first day 9! April
1983, and continuing through March 1, 1984; the sum of
Four Thousand Four Hundred Pifty Dollars ($4,450.00) per
month on the first day of each month, commencing on the
° first day of April 1984, and continuing through March 1,
1985; the sum of Four Thousand Sevan Hundred Dollars
($4,700.00) per month, commencing on the first day of
April 1985, and continuing threugh March 1, 1996; the
sum of Pive Thousand Dollars ($3,000.00) per month,
commencing on the first day of April 1986, and continuing
through Mareh 1, 1987; the sum of Pive Thousand Thrae
Hundred Dollars ($5,300.00) per month, commencing on the
first day of April 1987, and continuing through March 1,
® 1908,




Jider No. !, TAXES. If at Any time Iiring tne iesse teorm

urder the laws of the United States Government, Stare of
California, or any political subdivision, agency, board,
commission or other duely constituted authorities thereaf n
which the premises are situated, a tax, excise on rent or any
cther tax however described is levied cr assessed By any such
palitical body, against Lessor on account of rentals payasle ¢
‘_to Lessor hereunder, or upon land or land use of any kind
® within the boundaries of the demiseg premises, such tax or
excise shall be considered “taxas” for the Furposes of Para-
graph 12, excluding, however, from such tax or excise all
general income taxes, gift taxes, inheritance taxes and estate
9 ) or death taxes. Any such ta:; under this paragraph shall be

paid ninety (90) percent by Lesses.

Rider No. 3. 13.(a) In the event of any breach of this

lease by Lessee, than Lessor, besides other rights and
remedies ha may have, zhall have the right to terminate
this lease, and shall have the immediate right of re-
entry and may remove all parscgs and proparty from the
premisan. 1If the Lasso;'n right of re-aentry is sxercised
9 following abandonment of the premises by the Lesses,
than Lessor may consider any personal property belenging
to Lessss and left on the pramises also to have been
abandoned, in which case Lessor may dispose of all such
® parsonal property in any manner Lessor shall deem proper
and is hereby relieved of all liability for doing so.
(b) If Lesses breaches this lease and abandons the
property bafore the end of the term, or if Lesses's

right to possession is terminated by Lasscr because of a

breaach of the lease, then in either such case, the lease




terminated, and Lessor Bay recover from Lassee al}
® S damages suffered by Lessor as the result of Lessea's
failure to perform his Obligations hereunder, and to the
extent such damages arise from failure to Pay rental,
such damages shall be measured, and Lessor shall he
® entitled to recover from Lessee the following:
{1) The worth at the time of award of the
unpaid rent which had been earned at the time of
termination.

(2} The worth at the time of award of the

¢ amount by which the unpaid rent which would have
been earned after termination until the time of
award exceeds the amount of such rental loss that
Lessee proves could have been reasonably avoided.
® (3) The worth at the time of award of the
amount by which the unpaid rent for the balance of
_the term afrer the time of award sxceeds the
amount of such rental loss for such period that
o Lcsuc Proves cculd ba reascnably avoided, and;
- : : . in addition thereto, Lessor shall be entitled to recover
from Lesses any other ARount necessary to compensate
Lessor for all the detriment proximately caused by Lassea's
Py failure to perform his ocbligations under thig laage, or
. which in the ordinary courae of things would be likely
to result therefroam.
The "worth at the tine of award® of the amounts referred
to in subparagraphs (1) apd {2} of Section (b) is computed
® by allowing interest at the .'I.ega; rate, The worth at
the time of award of the amount referred to subparagraph
(3} of Section {b) is computed by discounting such
Amgunt at the discount rate of Faderal Resarve Bank of
® S8an Francisco at the time of avard plus one percent.
-3
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{c) Lessor may relet this pProperty prior o t-e
time of award for breach of this lease by Lessee. In
such case, if Lessor Proves that in reletting the property
he acted reasonably and in good-faith effort to mitigats
the damages, then ke shall be entitled to the following
award for Lessee's improper termination of this lease:
the worth at the time of award of the amount by which
the unpaid rent for the balance of the term after the
time of award exceeds the amount of such rental loss
that Lessee proved could be reascnably avoided. The
recovery of damages under thips section is subject to any
limitacion specified in this lease.

{d) Optional Remedy, To Be Deleted If Subletting,
As Provided Below, Is Not To Be Permicted:

Even though Lessee has breached this lease and
abandoned the property, this leass continues in effect
tor s¢ long as Lessor does hot terminate Lessee's right
to possession; and Lessor may anforce all his rights and
remedies under this lease, including the right to re-
cover the rent as it bacomes due under this lease.

For the purposes of this subsection, tha following
40 not constitute a termination of Lesssa's right to
possession:

{1} Acts of maintenance ar preservation or
efforts to relet the property.

{2) The appointment of & raceiver on initjiative
of Lessor te protect his interest under this lease.

Lessse may, at his option, transfer his intarest
hereunder in the follewing manner so0 long as Lessor has
hot terminated Lasses's right to possassion for breach
of this lease otherwiss and abandonment of ;h- property,

sublet the property, assign his interest in the lease,

-4 =
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or both, with the consent of Lessor, wh,ch consent sna):
not ke withheld unreasonably. A consent to one dsSlgnmens
or subletting with the Lessar's consent shall not be
deemed to be s consent tc any subsequent assignment or
subletting andg 4ny such subsequent assignment for sup-
letting without Lessor's consent shall be void and
shall, at Lessor'y option, terminate this lease, 7Th,g
lease shall Rot, nor shall any interest therein, ke
assignable as to the interest of the Lessee by Cperation
of law without the written congent of Lessor, but sycn
consent shall not unreasonably be withheld.
{e) The Tights of Lassor under all of the above
Paragraph shall ba cumulative to all other rights or
remedies now or hersatter given to Lassor by law or by
the terms of this lease.
Nothing in gueh PAragraph affects the right of Lessor to
equitable relief where such reljef is appropriats.
Nething in such paragraph affects the rights of the
Y pPArties under statutory provisiong relating to actions
2 . ’ for unlawful dataincr; forceabls detainer axcept as
above set forth.
The bringing of any such sction as described ahovi doas
not affect lagsor's tight to bring a Separate action for
relief an termination, for ligquidated damages, or in
*quity; but no ralief shall be reguested and no damages
s3hall be recevered in the subsequant action for any

detriment for which & claim for damages was made and

determined on the Mrits in the previous action,-




28. In addition to the mirimum moathly f£ixed
rentals hereinabove agresd to be paid by Lessee, Lessee shall
and will pay o Lessor, at the times and in the manner herein-
afcer specified, an additional rental in the amount egual to
forty-five percent (45%) of the amount of Leasme's total
) revenues derived from use of the premises made during each

leasehcld ywar of the term hersof, in, upon or from the

demised premises, less the aggregate amount of the minimum

menthly fixed rental paid by Lessee during said year.
® The term total revenues, as usé&", herein, shaill
{subject to the exception and authorized deductions as here-
inafter set forth) mean the gross amount raceived by lLessee
from use of the premises as parking garage, both for cash and
on credit, and in case of sales on credit.whethcr or not
payment bes actually made therefor: in this connection, Lessee
2greas that its rates of charge for parking and/or storage
shall ba generally competitive with such charges in the ares.
Revenues shall include those received for iny sub-leases or
concessionaires. ’

» - ‘There is excapted !r'o- Lesses's revenues (as said
term is used herein) the amount of all sales tax receipes
which has to be accounted for by Lasses to any government or

® governmental agency, the sales of gasoline, oil or fuel for
motor vehicles, repairs to sotor vehicles and the sales of
automotive parts or accessories.
As used hsrsin, the term "leasehold year® shall
Bean that the first twelve (12} calendar menths of the term
o of this leass (contemplated to be. April 1, 1981 - March 31,
1982 and sach successive twelve (12) month period thereafter

during the term. Percentage rental fer any partial year at

the end of the term hearsof shall be sgquitably pro-rated.




Lessee shall keep full, complete and proper
books, records, and accounts of the gross revenues (as
said term is used herein), both for cash and on credic
of each separate dapartment at any time operated in the
demised premises; said books, records and accounts,
including copies of any sales tax or other repores that
Lessee may be required to furnish to any government or
govarnmental agency, shall at all times be open to the
inspection of Lessor, Lessor's auditor or other authorized
reprasentative or agent.

Within ten(10) days after the end of each
calendar month commencing with the 10th day following
the firat calendar month in which the lease term commences
and ending with the 10th day of the month next succeeding
the last month of the lsase term, Lessse shall furnish
Lessor gith 4 statement, to be certified as correct by
Lessse or the smployes of Lesses authorized so to certify,
which shall set forth the gross revenues {ax herain
defined) operating in the demised premises for the month
just concluded, and the authofized deductions, if any,
therefrom. Within fiftesn (15) days immediately following
the and of each leasahold quarter, (i.e. the 15th days
of the months of July, October, January and April)

Lasses shall furnish Lessor with a statement of the
gross sales during the quarter so cunciuded, and the
amount of any authorized deductions thersfrom (including
therein the aggregate of tha minisum monthly fixed
rental paid during said quarter); said last-menticned .
statement shall be certified as correct by Lasses or the
eployee of Lesses authorized so to certify, and with it

Lesses shall pay to Lessor the amount of the additional

rental which is payable to Lessor as shown theraby.
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If Lessee shall at any time cayse an agdit of
Lessee's business for this location to be made by a
certified public accountant, Lessee shall fyrnish Lessor
with & copy of said audit without any cost or expense to
Lessor. Lessor may, once in any calandar year, cause an
audit of the business of Lessee to be made by a certifjed
Public accountant of Lessor's own sslection and if
statements of groas revenues previcusly made by Lessee
to Lessor shall be found to be at least cne percent'(l\)
less than the amount of Lessee's gross revenues shown by
such audit, Lessea shall immediately pay the cost of
such audit as well as the additicnal rental therein
shown tc be payable by Lessess to Lassor;
otherwise, the cost of such audit shall be paid by
Lessor.

The acceptance by Lessor of any monies paid to
lessor by Lesses as additional rental for the demised
premises as shown by any yearly statement furnished by
Lesses shall not be an admission of accuracy of said
yearly statemnet of of any of ‘the monthly statements
furnished by Lesses during the year reported therein, or
©f the sufficlancy of the amount of said additional
rental payment, but Lessor shall be entitled st any time
within two (2) years after tha receipt of any such
additional rental payment to question the sufficiency of
the amount tharecf and/or the accuracy of the statement
or statements furnished by Lasses to justify the same.
Lassse ahall, for tha said period of two (2) years after
sulmission to Leasor of any such statemsnt, kesp safe
and intact all of Lassee's records, books, accounts and
other data which in any way bear upon or are required to

astablish in detail Lessse's groas revenues and any

L




authorized deductigpng therefrom 28 shown Y any such
Statement, and ghall UPGR request make the same avallacle
£0 Lessor, Lessor's auditor, representative ¢r agent for
€Xamination at any time during said two (2) year periog.

29. Subject to the paragraphs relating vy
destruction of Premises, Lesses shall continuously
during the entire term hereof conduct and carry on
Lesgseq's aforesaid business in the demised promiscs and
shall keep said pPremises open faor business and cause
Such business to be conducted therein during each ang
every business day for Such number of hours each day as
is Customary for busineswes of like character in the
area in which the demised Pramises are located to be
open for busineas; provided, however, that thig Provision
shall noe apply if the denised premises shall be closed
and the business of Lessee therein shall be temporarily
shut down on account of strikes, lockouts, or causes
bayond control of Lessee. ] ‘

Lesses shall operate Lessee’'s said business ip
the demised premises with due’diligence and efficiency
and in like manner 48 ‘comparable businesses in the alea
in which the demised presmises are located are operated
33 a8 to produce all of the gross sales which may be
Produced by such manner aof Oparation,

30. LZessor shall take out and keep onkorcod during
the term hereof firg insurance on improvements with standard
extanded coverage, vandalism and Salieious mischiaf insurance
in an amount 8qual to not leas than ninety parcent {90%) of
the replacement value of said improvement. Leases will pay
to Lessor ninety percent (90%) of the preamfums for saigd
insurance. Lessor RAy &t any time request the replacement

value of the improvesents to be redetermined in accordance
- l0) =




with the rules and regulario nd or practices of any Becars
of Underwriters or like board or body recognized and accezted
by the insurance company or companies writing such insurance.

With reference to Paragraph 10, Lessee agrees to
replace any broken plate glass at the Harrison street downstairs
location at their sole c¢ost and expense promptly fellowing
destruction,

31. bDuring the term of this lease, if Lessor
shall accept a bonafide offer to purchase the demised premises,
then Lessor may at Lesscr's opticn terminate and cancel this
lease ninety (90) days after service of written notice of the
exercise of said option upon Lassse in the manner provided
for service of notice in this leass.

32. In the event that the term of this lease has
not been terminated under the provision permitting such
termination by the Lessor ninety (90) days prior to Mareh 31,
1988, then Lassor agrees to negotiate with Lessee with respect
to the renewal of the tera, to the end chat the parties say
mutually agree upon the terms and conditions for such an
extanded tarm. .

1e, durtnq_tpo term of this leass, Lassor shall
receive a bonafide offer to leass the demised premises at the
expiration of the term, March 30, 19890 (and the tarm has not
otherwvisa previously terminated}, which offer to lease Lessor
is willing to accept, Lessor shall notify Lesses in writing
thareof. Lessse shall have the option to leass the property
under the terms and conditions of said offer to lesse, provided
that Lessse shall notify Lassor in writing of ita intention
to accept the extansion of said lease on the terms and conditions
contained in the said offer to leass which Lessor is willing
to accept. Said right shall terminate automatically and
shall be null and void if Lessee shall not notify Lessor of
his election within ten (10} calsndar days following the delivery

of the proposal to lease to Lesses.
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1 that you paid a percentage of to Alvin?
2 A. Well, I seem to recall that we did give
® 3 him a percentage of gas sales.
4 Q. What is that recollection based on?
5 A. I would think -- I thought we were giving
® 6 him two cents a gallon for every gallén of gas we
7 sold. I thought so.
8 : Q. Do you remember any document or any event
o 9 that leads you to think you were paying him two
10 cents a gallon?
11 A. I thought for sure, but you have got all
® 12 the documents here. I thought for sure I siéned -
13 maybe my father signed. When you sent a rent
14 check, here is the rent plus a percentage or
@ 15 whatever, and I thought for sure we were paying him
16 two cents a gallon. I would bet my life on it, but
17 then again there is nething here to substantiate
® 18 that. I am trying to ~-- I thought we had discussed
19 that.
20 MR. MORRISON: Let’s look at some documents
21 and see if you can find anything that will help you
22 remember that. I am going to show you next a
23 document entitled Standard Form Lease dated August
24 20, 1972. We will mark that as the exhibit next in
25 order.
io09
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1 {Document more particularly
2 described in the index marked
® _ 3 for identification as Plaintiffs’
4 Exhibit No. 52)
5 MR. MORRISON: Q. Would you turn to the
® 6 seventh page, paragraph 287
7 A, 297
8 Q. Paragraph 238, page 7.
® 9 A. There is no paragraph 29 on page 7.
10 Q. I am sorry. It is the seventh page in.
11 The pages aren’t numbered.
Py S 12 | A. 327
13 MR. TRINKLE: It is on page 2 of the
14 addendun. .
® 15 A. I see, okay.
16 MR. MORRISON: Q. Just after the signature
17 page.
® 18 A. I will let Bill here find it.
19 Q. It is two pages after the signature page
20 on the lease.
@ 21 A. okay.
22 Q. Take your time and review paragraph 29.
23 MR. TRINKLE: Do you want him to read the
@ 24 entirety of it? 1
25 MR. MORRISON: Q. He can read down to the
110
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1 bottom of the page. That is all I am going to ask
2 you about.
® 3 A, I see what it says here.
4 Q. Let’s start with the first paragraph, the
5 portion that reads "an additional rental in the
® & amount egqual to 45 percent of the amount of
7 lessee’s total" --
8 A. Paragraph 2972
(] 9 Q. Yes. I am not starting at the
10 beginning. It talks about the additional rental.
11 Is that consistent with your recollection that you
® 12 ‘ wére to pay 45 percent of the parking revenues?
13 ' A. Right.
14 Q. Go down to the next paragraph and the
L 15 last sentence says, quote, "Revenues shall not
16 include those received for repairs to motor
17 vehicles made in or upon the demised premises nor
® 18 for accessories or parts sold therein, nor for
19 sales of gasoline, 0il or fuel for motor vehicles,"
20 Close guote. To your understanding that is the way
* 21 the lease was written when you were at the garage?
22 A. I don’t know. Did I sign this lease?
23 MS. BORSUK: No.
g 24 MR. MORRISON: Q. Do you see your initials
25 anywhere on the bottom of the pages?
111
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1 A, I see L.D., but I don’t think I see
2 mine. I don’t see mine. I see L.D. and S.R.D.
® 3 Q. If you turn back to the signature block
4 for the lease itself, whose signatures from Douglas
5 appear there on page 6?2
@ 6 A. My father’s and Lee‘’s, nct nmine. It
7 doesn’t make any difference whether I am on there
8 cr not. I still accepted the lease as is.
® 9 Q. Was it your understanding during the time
10 you were managing the Harrison Street proherty that
11 Mr. Bacharach would only be getting the additional
® 12 | rental based on parking revenues?
13 A. Well, like I said, yes, it is in here and
14 I suppose he was getting paid. 1In addition to the
L4 15 minimum rent, he was getting a little extra there
16 for 45 percent of the gross parking and I guess I
17 am wrong, but like I said, for sure I thought I’d
o 18 seen two cents per gallon, but I guess I am wrong.
19 _ Q. Do ycu know of any document that says
20 that you are going to pay -- you, Douglas, are
* 21 going to pay Bacharach twe cents a gallon?
22 A, I asked -- I thought I asked Lee about
23 that the other day and he said he doesn’t remember
o 24 and yet I know it is a lot of years back, but I am
25 almost positive I signed something that each time
112
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1 we sent a check in, we would be including the two
2 cents on the gas. Maybe I am wrong.
® 3 Q. We will look at some documents.
4 A. Show me those recaps and we will look at
5 recaps that I have signed and let me see if it is
® 6 on there.
7 Q. Okay.
8 A. Obvicusly it is not going Fo be on there,
® 9 but I would like to look at it anyway to refresh ny
10 nemery. I am not trying to incriminate anybody
11 here, but I can see by the lease it doesn’t include
L .12 | gas. | |
13 Q. Just so we are complete in looking at the
14 leases, I want to show you next two documents that
® 15 have been marked as exhibits to Lee’s deposition.
16 These are Standard Form Lease dated April 1, 1974,
17 which is Exhibit 11 to Lee’s deposition and
L 18 Standard Form Lease dated January 30, 1981, which
19 is Exhibit 20 to Lee’s deposition.
20 aA. Okay.
b 21 Q. Again, if you will turn to the pages
22 which I will give you here, I would like you to
23 lock at these and tell me whether your
g 24 understanding is consistent with the language we
25 see regarding rentals. Let’s start with the 1974
113
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lease. I am going to direct your attention to
page =-- it says at the bottom 300, which is a sﬁamp
number that appears on the lower right corner.

Do you see the same language in this paragraph
that we referred to in the 1972 lease regarding
exclusion of gasoline from the additional rental?

A. I see that. I read that paragraph.

‘Didn’t he want -- was he just asking for 45 percent

of the gross income because I thought he wanted a
percentage on sales?

Q. That is what we are trying to determine.
1f you look at the lease documenf, there is an
exception for revenues from gasoline.

aA. I am thinking that the 1little -- I do
know about the negotiations with Mr. Bacharach. I
thought for sure that my father had offered him a
percentage on gross sales of whatever we sold out
of there regardless, any kind of sale, plus a
percentage of 45 percent. I can see by this that
it is excluded, but I don’t have anything to back
me up, but I am geing by my memory which is faint.
I thought for sure.

Like I said, if you could show me a document
that shows my signature on a rent check going to

him with no additional revenue as far as sales are
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1 concerned, then I guess I am wrong. My memory does
2 fail me.
@ 3 d. To what extent when you were on-site
4 ﬁanager did you actually review any of the leases
5 for the property?
® 6 | A. I had no reason to review them. I did
7 not review any of the leases.
8 Q. Is it correct =--
o 9 A. I didn’t sign this. Even if I had signed
10 it, it doesn’t mean I read it. I see on there
11 where == anywvay.
® 12 Q. Let’s take a look andAsee if you did Sign
13 this 1974 lease that you have in front of you after
14 Mr. Trinkle finishes reviewing it. - Does your
® 15 signature or your initials appear anywhere on that
16 document?
17 A. Not on the one I have got here.
@ 18 Q. The one you have there is Exhibit 11
19 which is the 1974 lease?
20 A. Right. I am not on there either.
® 21 Q. Let me show you the third lease which is
22 Exhibit 20 dated January 30, 1981.
23 A, I may be ¢n that one.
L 24 Q. Would you.review the signature page
25 there?
115
Py . TSUJIMOTOC AND ASSOCIATES

Certified Shorthand Reporters
rR1 N\ AR7T_.s000




-
.. .
.
-~

@
1 A. I am on there, of course.
2 Q. Did you review this lease or not, toc the
® 3 best of your reccllection?
4 A. I don’t know. I see the rent went up. I
5 probably glanced through it, like I am now, only
® 6 interested in the percentage and interested only in
7 the gross sales; whether we had to pay a percentage
8 or not. That is all I would be interested in. I
o 9 wouldn’t be interested in default because I wasn’t
10 worried about that.
il Q. Keep going until you get to the same page
@ | 12 | wé have looked at on the other documents.
13 ' A, okay. Where?
14 Q. Go to pﬁragraph 28.- You will see it is
® 15 probably higﬁiighted.
16 A. Right hgre?
17 Q. Yes. Dd you see the same language that
¢ 18 we looked at in the other?
19 A. .Right.
20 Q. Since you were interested in gross
® 21 receipts and the iike, this is a provision you
22 would have been interested in when you read this in
-23 1981°?
L 24 A. Yes. I don’t recall that. Then I am
25 wrong. I am wrong. Like I said, if you could
116
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y 1 please produce that, I am sure you will.
2 Q. I will, I promisef! ; will show you
® 3 those recaps.
4 A. The recaps =-- I kno# if it is not on
5 there, then it is not on theré, Then I subnmit to
® 3 you.
7 Q. I am going to show féﬁ some more
8 documents that relate to replacement of storage
® 9 tanks in 1975. The first dne.ié a document that
10 has already been marked at Lee’s deposition. It is
11 Exhibit 12. It is a handwritteﬁ)letter addressed
® 12 to Daniel Goalwin or somethinq3;ike that at the Bay
13 Area Air Pollution Control Distfict. Would you
14 review that document for a moment? |
® 15 A. Sure,
16 Q. Is that a letter you ﬁfote?
17 A. Yes.
° 18 MR. MORRISON: Do you have your copy of that,
19 Karen? o
20 A, I do remember that,gtdo.
o 21 MS. PETERSON: I do. If';s marked up.
22 A. I do remember that létter. Phase II was
21 a very complicated -~ phase II would be a vapor
® 24 recovery that when you pumped gas in, you have to
25 have something to release the vapors wherever they
117
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RIDLR5 to Lease dated January M 138l
® -

between Alvin K., Bacharaech and Barbara Jean Borsuk as
Lessor and Douglas Motor Service, a partnership composed of
Leland Douglas, Ronalad Douglas, Sanford Douglas and David

Flett as Lesses.

Rider No. 1, PENTAL. As rental for the demised premises

Lessee hereby agrees to pay to Lessor in lawful money of
the United States without deductions, set off, prior
notice or demand, the sum of Three Thousand Eight
Hundred Dollars ($3,800.00) per month in advance on the
firat day of each month of the first twelve months of
the term commencing on April 1, 1981, and continuing
through March 1, 1982; the sum of Four Thousand Dollars
® (54,000.00) per month on the first day of each month
commencing on the first day of April 1982, and continuing
through March 1, 1983; the sum of Pour Thousand Two
Hundred Fifty Dollars ($4,250,00) per month on the first
® o day of each month, comnciz'tq on the first day qf April
1983, and continuing through March 1, 1984; the sum of
Four Thousand Four Hundred Pifcy Dollars ($4,450.00) per
month on the first day of each month, commencing on the
tirst day of April 1984, and continuing through March 1,
o 1385; the sua of Pour Thousand Seven Hundred Dollars
($4,700.00) par month, commencing on the first day of
April 1983, and continuing through March 1, 1986; the
sum of Pive Thousand Dollars ($5,000.00) per month,
commencing on the first day of April 1946, and continuing
through March 1, 1987;: the sum of Five Thousand Three
Hundred Dollars ($5,300.00) per month, commencing on the
first day of April 1987, and continuing through March 1,
] 1988.




Rider No. 2. TAXES. If at any time 2iring r=e asse =eorm

under the laws of the United States Government, State of
Califarnia, or any political subdivision, agency, board,
comtission or other duely constituted authoriries thereaf 1n
which the premises are gituated, a tax, excise on rent or any
other tax however described is levied or assessed by any such
political body, against Lessor on account of rentals payable ¢
J_to Lessor hereunder, or upen land or land use of any kind
within the boundaries of the demise; premises, sych tax ar
excise shall be considered "taxes® for the Furposes of Para-
graph 12, excluding, however, from such tax or excise all
general income taxes, gift taxes, inheritance taxes and estate
@ _ or death taxes. Any such tax' under this paragraph shall be

paid ninety (30) percent by Lesses,

Rider No. 3. 13.(al In the event of any breach of this

lease by Lassee, then Lessor, besides other rights and
® remedies he may have, shall have the right to terminate
this lease, and shall have the immediats right of ra-
entry and may remove all persogs and property from the
premisea. If the Lclso;'l right of re-entry is sxercised
® following abandonmant ¢f the premimes by the Lesses,

) than Lessor may consider any parsonal proparty belonging
to Lessea and left on the premises alsc to have been
abandoned, in which case Lessor way dispose of all such

® ' personal property in any manner Lessor shall deem proper
and is hereby reliaved of all liability for deing so.
{(b) If Lesseea breaches this leass and abandona the
property before the end of the term, or if Lasses's
right te possessicn is terminated by Lessor bacause of a

breach of the lease. then in either such case, the leass
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terminacted, and Lessor Ray recover from Lessee 21}

® o damages suffered by Lessor as the result of Lessee's
' failure to perform his obligations hereunder, ana to the
extent such damages arise from failure to pay rencal,
guch damages shall be messured, and Lessor shall be
® entitled to recover from Lessee the following:

(1) The worth at the time of award of the
unpaid rent which had been earned at the time of
termination,

(2) The worth at the time of award of the
amount by which the unpaid rent which would have
been earned aftar termination until the time of
award exceeds the amcunt of such rental loss that
Lesses proves could have been reasonably avoided,
9 (3)  The worth at the time of award of the

amount by which the unpaid rent for the balance of
the tarm after the time of avard axceeds the
amount of such rental loss for suech Period that
@ - ‘Luu- proves could be reasonably avoided, and;
- : . In addition thereto, Lessor shall be entitled to recover
from Lesses any other amount RECERSATY tO Compensate
Lessor for all the detriment Proximately caused by Lessee's
failure to perform his obligations under this lease, or
¢ . which in the ordinary course of things woyld be likely
to result thersfrom.
The “worth at the time of award" of the amounts referred
te in subparagraphs (1) and (2) of Section (b} is computed
by allowing interest at the legal rate. The worth at
the time of sward of the amount referred to subparagraph
(3) of Section {b) is computed by discounting such
amount at the discount rate of Federal Reserve Bank of

. San Francisco at the tims of award plus one parcent.
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{c} Lessor may relet this PTOperty prior to tte
time of award for breach of this lease by Lessee. In
such case, if Lessor proves that in relecting the progerey
he acted reasonably and in good-faith effort to mitigate
the damages, then he shall be entitled to the following
P award for Lessee's improper termination of this lease:
the worth at the time of award of the amount by which
the unpaid rent for the balance of the term after the
time of award exceeds the amount of such rental lass
that Lessee proved coyld ba reasonably avbi_dcd. The

o recovery of damages undar this section is subjact to any
limitation specified in this leass.

{d) Optional Remedy, To Be Deleted If Subletting,

As Provided Below, Is Not To Be Permittad:

Even though Lessee has breached this lease and
abandoned the Property, this leass continuas in effect
for so long as Lessor does noet terminate Lessee's right
to possession: and Lessor may enforce all lbil rights and

9 . . ‘ remedieas undar this lease, including the right to re-
- ' cover the rent as it becomes due under this lease.
For the purposes of this subsaction, the following
do not constituts a termination of Lesses's right to
® . possession:

{1} Acts of maintenance or presarvation or
sfforts to ralet the property. '

(2) The appointment of a receiver on initiative
of Lessor to protect his intersst under this lsass.

o Lasses may, at his option, transfer his interest
hersunder in the following manner so long as Lessor has
not terminated Lesses's right to possession for breach
of this lesss otherwise and abandomnment of the property,
sublet the property, assign his intsrest in the laase,

-4 -




or both, with the censent of Lessor, whych consent s:al:
not te withheld unreasonably. A censent to one assignmane
or subletting with the lessor's consent shall not be
deemed to be a Consent to any sSubsequent assignment or
subletting and any such subsequent assignment for sub-~
letting witheut Lessor's consent 5hall be void and

shall, at Lessor'sy opticn, terminate thig lease. Th.g
lease shall not, nor shall any interest therein, he
assignable as to the interest of the Lessee by operation
of law without the written consent of Lassor, but syeh
consent shall pot unreasonably be withheld,

{e) The rights of Lessor under all of the above
paragraph shall be cumulative to all other rights or
remedies now or hereafter given to Lessor by law or by
the terms of thig lease.

Nothing in such Paragraph affects the right of Lessor te
equitable relief where such relief is 4ppropriate.
Nothing in such Paragraph affects the rights of the
Parties under statutory provisions relating to actions
for unlawful detainer, forceable detainer except as
above set forth,

The bringing of any such action as deseribed above does
ot affect Lessor's right to bring a Weparate action for
telief on termination, for liquidated damages, or in
®quity: but no relief shall be requested and no damages
shall be recovered in the subsequant action for any
detriment for which a claim for damages was mads and

determined on the marits in the pravious action,

&
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28. In addition to the min:imum monthly fixed
rentals hereinabove agraed to be Paid by Lessee, Lessee shall
and will pay to Lessor, at the times and in the manner “erein-
after spacified, an additional rental in the amount egual ep
forty-five parcent (45%) of the amount of Lassee's tocal
® revenues derived from use of the premises made during each

leasehold year of the tegrm hereof, in, upon or from the

demised pramises, less the aggregate amount of the minimum

monthly fixed rental paid by Lessee during said year.
° The term total revenues, as used herein, shall
{(subject t¢ the exception and authorized deductions as here-
inafter set forth) mean the gIoss amount received by Lessee
from use of the premises as parking garage, bath for cash and
on credit, and in case of sales on credit-whether or not
payment be actually made therefor; in this connection, Lesses
agrees that its rates of charge for parking and/or storage
shall be generally competitive with such charges in the area.
Revenues shall include those raceived for iny sub-lesases or
® o concessionaires. .

"-, There is excepted !EB- Lessee's reavenues (as said
tern is used herein) the amount of all ssles tax receipts
which has %0 be accocunted for by Lasses to any government or

® qovernmantal agency, ths sales of gasoline, oil or fuel for
motor vehicles, repairs to motor vehicles and the sales of
automotive parts or accessories.
As used harein, the term "leassholéd year® shall
® mean that the first twelve (12) calendar manths of the term
of this leass (contemplated to be. April 1, 1981 - March 31,
1982 and each successive twelve (12) month period thersatfter

during the ters. Psrcentage rental for any partial year at

the end of the term heresof shall be sguitably pro-rated.




Lessee shall keep full, complete and Froper
boocks, records, and accounts of the Qross revenues {as
said term is used herein}, both for cash and on credit
of each separate department at any time oparated in the
demised premises: said books, records and accounts,
including copies ¢f any sales tax or other reports that
Lessee may be required to furnish to any government or
governmental agancy, shall at all times be open to the
inspection of Lessor, Lessor's auditor or other authorized
representative or agent.

Within ten(10} days after the end of sach
calendar month commencing with the 10th day following
the first calendar month in which the lease term commences
and ending with the 10th day of the month next succeeding
the last month of the lease term, Lessee shall furnish
Lessor gith A statsment, to be certified as correct by
Lesses or the employes of Lasses authorized so to certity,
which shall set forth the gross revenuss {an herein
defined) cperating in the demised premises for the sonth
Just concluded, and the authorized deductions, if any,
therefrom. Within fifteen (15) days immediacely following
the end of sach leasehold quarter, {(i.a=. the 15th days
of the months of July, October, January and April)

Lesses shall furnish Lessor with a statement of the
gross sales during cthe gquarter o cunciuded, and the
amcunt of any suthorized deductions therefrom (including
therein the aggregate of the minisum monthly fixed
renta] paid during said quarter); said last-sentioned -
statemsnt shall be certified as correct by Lassee or the
employes of Lessee authorized so to certify, and with it
Lesses shall pay to Lesser the amount of the additional
rantal wvhich is payable to Lessor as shown theredy.
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1f Lessee shall at any time cayse an audit of
Lessea's business for this location to be made by a
certified public accountant, Lessee shall furnish Lessor
with & copy of said aydit without any <ost Or expense to
Lessor. Lessor may, once in any calendar year, cause an
audit of the business of Lessee to be made by a certified
public accountant of Lessor's own selection and if
statements of gross revenues previously made by Lessee
to Lessor shall be found to be at least one percent %1\)
less than the amount of Lessee’s gross revenues shown by
such audit, Lesses shall immediately pay the cost of
such audit as well as the additional rental tharein
shown to be payable by Leases to Lessor;
otherwise, the cost of such audit shall be paid by
Lessor.

The acceptance by Lessor of any monies paid to
Lessor by Lessse as additional rental for the demised
Premises as shown by any vesrly statement furnished by
Lesser shall not be an admissiocn of accuracy ¢f said
yearly statemnet of of any of ‘the monthly statements
furnished by Lessee during the vear reportad therein, or
of the sufficiency of the amount of said additionai
rental payment, but Lessor shall be entitled at any time
within two (2) years after the receipt of any such
additional rental payment to questicn the sufficiency of
the amount thereof and/or the accuracy of tha statement
or statements furnished by Lesses to justify the same.
Lesses shall, for tha said period of two (2) years after
submission to Lassor of any such statement, keep safe
and intact all of Lesses's records, books, sccounts and
other data which in any way bear upon or are required to

establish in detail Lessee’'s groas revenues and any




authorized deductign, therefrom as shown by any sych
statement, and shal} UPGR request make the same available
to Lessor, Lassor's duditor, representative or agent for
SXamination at any time during said two (2) year period.
29, Subject te the paragraphs relating tp
destruction of Premises, Lessee shall continucusly
during the entire term herecf condyct and Carry on
Lessee's aforesaid business in the demised pramiscs and
shall keap said premises open for businaess and cause
such business to be conducted tharein during each and
every busingas day for such number of hours sach day as
is customary for businesses of like character in the
area in which the demised Premises are located to pe
opan for bulipcss; Provided, however, that thig provision
shall net apply it the demised premiges shall be closed
4nd the business of Lesses therein shall be temporarily
shut down on aceount of strikes, lockouts, or causas
beyond contre)l of Lessen. . _
{ ‘ '_ Lessee ghall cperate Lasses's said business in
the demised premises with due’diligence and efficiency
4nd in like manner as Tomparsble businesses in the area
in which the denised Presmises are located AXs operated
%0 a3 to produce all of the gross sales vhich may be
produced by such manner of operation.

30. Lassor shall take out and ksep on-lu:e-d during
the term hareof fire insurance on improvements with standard
extended covarage, vandalism and malicious aischief insurance
in an amount *qual to not less than ninety percant (90%) of
the replacesant value of said improvement. Lasses will pay
te Lessor ninety percent {(90%) of the premiums for said
insurance. Lessor Bsy at any time request the replacement

® value of the improvesents to be redetermined in accordance
- 10 =




. with the rules and regulatio nd or practices of any Board
of Underwriters or like board or body recogrized and accegtad
. by the insurance company or companies writing such insurance.
With reference to Paragraph 10, Lessee agrees to
replace any broken plate glass at the Harrison street downstairs
location at their sole cost and expense promptly following
[ ] destruction.
31. During the term of this lease, if Lessor
shall accept a bonafide offer to purchase the demised premises,
then Lessor may at Lessor's option terminate and cancel this
® lease ninety (90) days after service of ufigten notice of the
exercise of said option upon Lessee in the manner provided
for service of notice in this leass.
32. In the event that the term of this lease has
not been terminated under the provision permitting such
termination by the Lessor ninety (90) days prior to March 31,
1988, then Lassor agrees to negotiate with Lessee with respect
to the renewal of tha term, to the end that the parties say
. mutually agree upon the terms and conditions for such an
o Y extended term. )

o ' ’ 1¢, during the tera of this leass, Lassor shall
receive a bonafide offer to leass the demised premiszes at the
expiration of the term, March 30, 1988 (and tha tsrm has not

® otherwise praviously terminated), which offer to lease Lessor

is willing to accept, Lessor shall notify Lesses in writing
thereof. Lessee shall have the option to lease the property
under the terms and conditions of said offer to leass, provided
that Lassee shall notify Lessor in writing of its intention

to accept the axtenaion of said lease on the terms and conditions
contained in the said offer to lease which Lassor 1ls willing

to accept. Baid right shall terminate sutomatically and

shall be null and void if Lessss shall not notify Leasor of

his alection within ten (10) calsndar days following the delivery

of tha proposal to lease to Lesses.
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that you paid a percentage of to Alvin?

A. Well, I seem to recall that we did give
him a percentage of gas sales.

Q. What is that recollection based on?

A. I would think —- I thought we were giving
him two cents a gallon for every gallon of gas we
sold. I thought so.

Q. Do ycu remember any document or any event
that leads you to think you were paying him two
cents a gallon?

A. I thought for sure, but you have got all
the documents here. I thought for sure I signed -- .
maybe my father signed. When you sent a reﬁt
check, here is the rent plus a percentage or
whatever, and 1 thought for sure we were paying him
two cents a gallon. I would bet my life on it, but
then again there is nothing here to substantiate
that. I am trying to == I thought we had discussed
that.

MR. MORRISON: Let’s look at some documents
and see if you can find anything that will help you
remember that. I am going to show you next a
document entitled Standard Form Lease dated August
20, 1972. We will mark that as the exhibit next in

order.
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(Document more particularly
described in the index marked
for identification as Plaintiffs’
Exhibit No. 52)

MR. MORRISON: Q. Would you turn to the

seventh page, paragraph 297

A. 297

Q. Paragraph 25, page 7,

A. There is no paragraph 29 on page 7.

Q. I am sorry. It is the seventh page in.

The pages aren’t numbered.

A. 327

MR. TRINKLE: It is on page 2 of the

addendum.

page.

A. I see, okay.

MR. MORRISON: Q. Just after the signature

A. I will let Bill here find it.

Q. It is two pages after the signature page

on the lease.

A. Okay.
Q. Take your time and review paragraph 29.

MR. TRINKLE: Do you want him to read the

entirety of it?

MR. MORRISON: Q. He can read down to the
110
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bottom of the page. That is all I am going to ask
you about.

A, I see what it says here.

Q. Let’s start with the first paragraph, the
portion that reads "an additional rental in the
amount equal to 45 percent of the amount of
lessee’s total" --

A. Paragraph 297

Q. Yes. I am not starting at the
beginning. It talks about the additional rental.
Is that consistent with your recollection that you
wére to pay 45 percent of the parking revenues?

A. Right.

Q. Go down to the next paragraph and the
last sentence says, quote, "Revenues shall not
include those received for repairs to motor
vehicles made in or upon the demised premises nor
for accessories or parts sold therein, nor for
sales of gascline, oil or fuel for motor vehicles,"
close guote. To your understanding that is the way
the lease was written when you were at the garage?

A. I don’t know. Did I sign this lease?

MS. BORSUK: No.

MR. MORRISON: Q. Do you see your initials

anywhere on the bottom of the pages?
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A. I see L.D., but I don‘t think 1 see
mine. I don‘t see mine. I see L.D. and S.R.D.
Q. If you turn back to the signature block

for the lease itself, whose signatures frem Douglas
apprear there on page 67

A. My father’s and Lee’s, not mine. It
doesn’t make any difference whether I am on there
or not. I still accepted the lease as is,.

Q. Was it your understanding during the time
you were managing the Harrison Street proberty that
Mr. Bacharach would only be getting the additional
rental based on parking revenues?

| A. Well, like I said, yes, it is in here and
I suppose he was getting paid. 1In addition to the
minimum rent, he was getting a little extra there
for 45 percent of the gross parking and I guess I
am wrong, but like I said, for sure I thought I’d
seen two cents per gallon, but I guess I am wrong.

Q. Do you know of any document that says
that you are going to pay =-- you, Douglas, are
going to pay Bacharach two cents a gallon?

A, I asked -- I thought I asked Lee about
that the other day and he said he doesn’t remember
and yet I know it is a lot of years back, but I am

almost positive I signed something that each time
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1 we sent a check in, we would be including the two
2 cents on the gas. Maybe I am wrong.
e 3 Q. We will look at some documents.
4 A. Show me those recaps and we will look at
5 recaps that I have signed and let me see if it is
® 6 on there.
7 Q. Okay.
8 A. Cbviously it is not going Fo be on there,
¢ 9 but I would like to look at it anyway to refresh nmy
10 memory. I am not trying to incriminate anybody
11 here, but I can see by the lease it doesn’t include
® 12 | gas.
13 Q. Just so we are complete in looking at the
14 leases, I want to show you next two documents that
4 15 have been marked as exhibits to Lee’s depositien.
16 These are Standard Form Lease dated April 1, 1974,
17 which is Exhibit 11 to Lee’s deposition and 4
® 18 Standard Form Lease dated January 30, 1981, which
19 is Exhibit 20 to Lee’s deposition.
20 A. Okay.
¢ 21 Q. Again, if you will turn to the pages
22 which I will give you here, I would like you to
23 look at these and tell me whether your
g 24 understanding is consistent with the language we
25 see regarding rentals. ;Let's start with the 1974
113
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lease. I am going to direct your attention to
page -- it says at the bottom 300, which is a stamp
number that appears on the lower right corner,

Do you see the same language in this paragraph
that we referred teo in the 1972 lease regarding
exclusion of gasoline from the additional rental?

A. I see that. I read that paragraph.

‘Didn’t he want -- was he just asking for 45 percent

of the gross income because I thought he wanted a
percentage on sales?

Q. That is what we are trying to determine.
If you look at the lease document, there'isran
exception for revenues from gasoline,

A. I am thinking that the little -- I do
know about the negotiations with Mr. Bacharach. I
thought for sure that my father had offered him a
percentage on gross sales of whatever we sold out
of there regardless, any kind of sale, plus a
percentage of 45 percent. I can see by this that
it is excluded, but I don’t have anything to back
me up, but I am going by my memory which is faint.
I thought for sure.

Like I said, if you could show me a document
that shows my signature on a rent check going teo

him with no additional revenue as far as sales are
114
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1 concerned, then I guess I am wrong. My memory does
2 fail me.
@ 3 Q. Te what extent when you were on—site
4 manager did you actually review any of the leases
5 for the property?
® 6 A. I had no reason to review them. I did
7 not review any of the leases.
8 Q. Is it correct ==
® 9 A. I didn’t sign this. Even if I had signed
10 it, it doesn’‘t mean I read it. I see on there
11 where -- anyway.
® 12 Q. Let’s take a look and.see if you did sign
i3 this 1974 lease that you have in front of you after
14 Mr. Trinkle finishes reviewing it. Does your
@ 15 signature or your initials appear anywhere on that
16 document?
17 A. Not on the one I have got here.
® 18 Q. The one you have there is Exhibit 11
19 which is the 1974 lease?
20 A, Right. I am not on there either.
® 21 Q. Let me show you the third lease which is
22 Exhibit 20 dated January 30, 1981,
23 A. I may be on that one.
® 24 Q. Would you‘review the signature page
25 there?
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1 A. I am on there, of course.
2 Q. Did you review this lease or not, to the
o 3 best of your recocllection?
4 A. I don’t know. I see the rent went up. I
5 probably glanced through it, like I am now, only
® 6 interested in the percentage and interested only in
7 the gross sales, whether we had to pay a percentage
8 or not. That is all I would be interested in. I
® 9 wouldn’t be interested in default because I wasn’t
10 worried about that.
il Q. Keep going until you get to the same page
& 12 | we have loqked at on the other documents.
13 ' a. Okay. Where?
14 Q. Go to paragraph 28. You will see it is
@ 15 probably highlighted.
16 A. Right here?
17 Q. Yes. Do you see the same language that
® 18 we looked at in the other?
19 A. .Right.
20 Q. Since you were interested in gross
® 21 receipts and the like, this is a provision you
22 would have been interested in when you read this in
.23 19817
® 24 A, Yes. I don’t recall that. Then I am
25 wrong. I am wrong. Like I said, if you could
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° 1 please produce that, I am sure you will.
2 Q. I will. I promise. I will show you
‘. 3 those recaps.
4 A. The recaps -- I know if it is not on
5 there, then it is not on there. Then I submit to
® 6 you.
7 Q. I am going to show you some more
8 documents that relate to replacement of storage
® g tanks in 1975. The first one is a document that
10 has already been marked at Lee’s deposition. It is
11 Exhibit 12. It is a handwritten letter addressed
® 12 to Daniel Goalwin or something like that at the Bay
| 13 Area Air Pollution Contrel District. Would you
14 review that document for a moment?
® 15 A. Sure.
16 Q. Is that a letter you wrote?
17 A, Yes.
® 18 MR. MORRISON: Do you have your copy of that,
19 Karen?
20 A. I do remember that, too.
® 21 MS. PETERSON: I do. It is marked up.
22 A. I do remember that letter. Phase II was
23 a very complicated -- phase II would be a vapor
® 24 recovery that when you pumped gas in, you have to
25 have something to release the vapors wherever they
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Octohér 28, 1975

My, Sanford Douglas
Douglas Motoer Sarvice
1721 Webster Street
oakland, CA 94612

das Gasoline Tank at 1li3h4 darriscn Street.

Dear Sanfords

With reference to our meeting of yeaterday, I have
reviewed our lease and 40 not feel that we ars in any
way responsible for any of the cost incurred by you
relative to your replacing the gasoline tank.

If you will note in Faragrath #3 of our lease, that

the exprass use of the premises are for "Farking Garsge,
Aute 3epalir Shop, and Auto Service Center”, With
further reference to Faragraph #28, you specifically
wanted the revenue for the aales of gasoline not to be
ingluded in your grouss sales figure, &8 per COFY attached
nereto. Becauss of these factors, 1 do not feel it .
proter for us to participate in your expenditure of this

itenm.
Thanking you, I remsin with kindest personal regards.
Sincerely,
Alvin H. Bacharach
AHBi1bVv
£necls

g ,,,r@-},w E)
Wit _L._m&?hL—
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1 Q. And what everybody kxnew. I want to --
» 2 Miss Reporter, would you mark that neit for me? I
3 don’t have multiple copies. It is Exhibit 4 to the
4 Borsuk deposition.
® 5 (Document more particularly
6 described in the index marked
? for identification as Defendants’
¢ 8 Exhibit No. 14)
9 VIDEO OPERATOR: I want to remind you just to
10 watch that microphone as you pass things over it.
¢ 11 MR. DRUMMOND: Q. Exhibit 14 to your
12 deposition; sir,‘is a one-page letter from Mr.
13 Bacharach to your father dated October 28th, 1975,
* 14 and it talks about his not being responsible for
15 replacing a gasoline tank at the Harrison Street
° 16 garage. Let me ask you if you have ever seen that
17 document before.
18 A, Yes, I saw that.
o 19 Q. Does that refresh your recollection at
20 all as to whether or not there was a gas tank
21 removed or installed in 1975 at the Harrison Street
22 garage?
23 A. No.
24 MR. DRUMMOND: Mark this one next.
® 25 (Document more particularly 168
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mean as far as accounts payable?

Q. I mean in terms of keeping the records.

A. Yes. She did have responsibility of -- 1
don’t know her exact responsibilities. I can’t go
into detail because I wasn’t really -- I don’t know
what her responsibilities were as far as
maintaining those, what you say, records. I just
have no idea.

Q. During the time that you were with
Douglas, do you remember, Ron, ever getting any
information from Chevron about government
regulations pertaining to underground storage
tanks?

‘A. Government regulations, are you talking
about EPA?

Q. EPA or state or county, but having to do
with regulating underground storage tanks,

A. Not to my knowledge. It isipossible, but
I didn’t read everything that came in through the
mail. It is pqssible, but to the best of my
knowledge, I knew about things like this through
reading the paper, but as far as getting
information from the Chevron people, I don’t know.

Q. Do you remember getting any information

about underground storage tank regulations from Bay
65
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city?

A. I don’t remember.

Q. Do you remember getting any information
from the government agencies themselves, for

example, EPA or the State Water Resources Control

Board?
A, Overall, probably. I don’t know. I
probably got information. I mean, I could see it

coming in the mail, but I quite frankly didn’t read
it. You don‘t read all your mail. I throw away a
lot of mail at home. As soon as I see fhe title, I
just throw it in the garbaée can. I can’t tell
you. It may have come in through the mail, but I
do not recall reading it and memorizing it and
really getting down to the facts. I just don’t
think I did.

Q. During your years with Douglas, was there
any discussion about designating one of the
partners to take the lead role in keeping up with

regulations on underground storage tanks?

A. No, nothing in that respect.
MR. MORRISON: Please mark this as an
exhibit.

(Document more particularly

described in the index marked
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forth in the California Administration Code of the
Water Resources Control Board, Title 23, Chapter 3,
Sub Chapter 16, dated June 18, 1985, requires the
testing of virtually all tanks installed prior to
January 1, 1984."

After you went to Webster Street, did you
become aware at some point in time that there was a

requirement for testing of all underground storage

tanks?
A, Yes.
Q. Did you discuss that requirement with

yYour partners?

A. With my father.
Q. You told him about this reguirement?
A, He knew about it.

Q. But you discussed it with him?

A. I mentioned it to him, right.

Q. Did you discuss any plan for making sure
all of the underground storage tanks that were on
Douglas operated facilities were tested?

A. He said he would take care of it.

Q. Did you ever do any followup to see
whether or not it was in fact being taken care of?

A, No.

Q. Do you know whether any of your other
394
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1 and replacement meant?
® 2 A. 0f course.
3 Q. If you look at the middle column, it says
4 "Procedures, each of the possible alternatives
® 5 include several of the following steps." Did you
6 have any discussion -- even though you didn’t know
7 yourself what monitoring meant, did you have any
® 8 discussion with your partners about finding out
9 what monitoring requirements there might be as part
10 of the new underground tank regulations?
@ 11 A. - My father said that he would follow
12 through on this.
13 Q. With specific reference tq the
® 14 monitoring?
15 A. Well, he would take care of it, whatever
16 that meant.
® 17 Q. I realize we talked about a number of
18 different Qubjects. I am only asking yoﬁ about
19 monitoring right now.
® 20 A. I don’‘t know anything about monitoring.
21 Q. My question was, did you at any time,
22 between 1984 when you went over to Webster Street !
® 23 and your retirement, discuss with your partners,
24 including your daaq, making sure that the monitoring
25 requirements of the new tank laws were complied 401
® .
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1 Management.
° 2 A. You are not including?
3 Q. I am excluding from that the vapor
4 exemption. I am just talking about the underground
® 5 storage tanks. Do you have any recollection of any
6 exemption for Douglas under those laws?
7 A. I don’t know what this -- I den’t know.
® 8 I can’t answer that,
9 MR. TRINKLE: That is fine.
10 MR. DRUMMOND: Q. Take a look at
® 11 interrogatory 72 for a second. Interreogatory 72
12 says "If your response to either of the preceding
13 two interrogatories is affirmative, Please identify
® , 14 each_government official who adfised you that you
15 had such an exemption.n"
16 It refers back to the prior two
® 17 interrogatories that asks guestions about the laws
| 18 of the State of California and whether you claimed
19 an exemption. Then it says "As best known or '
@ 20 understood, Mr. Jurro, Alameda County," and then it
21 has a phone number 874-6434.
22 Do you see that?
® 23 A. Yes, I see that.
24 Q. Do you know who that fellow is?
25 A. No.
® 483
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vapor recovery when the -- your contractor supplies

you with the bulk petroleum products?

A,

Q.

I believe that is correct.

Can you tell me at the Webster Street

garage whether you had phase I or phase II systems?

A.
Q.
Al

Q.

We had neither.
Pardon me?
Neither.

Had the Bay Area Management =-- Bay Area

Air Quality Management Board ever asked you to

install either one of those?

A.

Qo

A..

Q.
A.
Q.

A.

No.

Do you know why not?

We were exempt.

Why?

Because of low through-put.
What is low through-put?

We pumped very little gas and we were

exempt from both phase I and II.

Q.

Do you have anything in writing'that

would tell you from the Bay Area Air Quality

Management Beard that in fact that You are exempt?

A,

We may. I know we had conversations with

them, and we may have on the premises the fact that

we were exempt.

37
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Q. You pumped it out and left it there?

A. Yes, empty.

Q. Tank number 2 you replaced?

A. Right.

Q. Let’s go back to these notices I have
referred to from government agencies. You said you

didn’t look at a lot of mail?

A. I didn’t study them, no.

Q. I assume from your answer that you never
sent on to Mr. Bacharach any notices that Douglas
received relating to the Harrison Street Garage?

A, Notices for what?

Q. Any notices from government agencies that
Douglas might have received, you didn’t send on to
Mr. Bacharach?

A. No.

Q. To your knowledge did any of your
partners send any government agency notices
relating to Harrison Street to Mr. Bacharach?

A, Not to my =-=-

MR. TRINKLE: Notices means a lot of
different things. Are you talking about brochures
related to new regulations or are you talking about
notices of vioclation?

MR. MORRISON: Q. Let’s take them
354
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1 separately. Do you know whether any of your
® 2 pPartners sent any notices of violation of any sort
3 from any government agency to Mr. Bacharach
4 relating to the Harrison Street Garage?
® 5 A. I don’t recall.
6 Q. You don‘t know of any, de you?
7 A. I don’t know of any.
® 8 Q. Same question with regard to
8 informational mailings from government agencies
10 about underground storage tanks, de you know
$ 11 whether any of your partners sent any such
12 documents to Mr. Bacharach relating to the Harrison
13 Street Garage?
® ' .14 a. Not that I know of.
15 Q. In addition to notices or possible
16 mailings from government agencies, at any time
@ 17 after you went back to Webster Street, did you see
18 in your mail any information from consulting firms _
19 about underground storage tanks?
@ 20 a. Engineering firms?
21 Q. Engineering firms who are trying to sell
22 you some service.
¢ 23 A. Qccasionally see a letter from an
24 engineering firm.
25 Q. What is your understanding of what types
® 355
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1 picked up the fact that these things had to be
ot 2 tested.
3 Q. Up through the time that you vacated the
4 premises there at Harrison Street garage, did you
’ 5 talk to Mr. Bacharach or Mr. Borsuk about all these
6 new regquirements that the government was coming
7 down with?
J
8 A. No.
9 Q. Did you suggest to them at all that they
° 10 should become familiar with them?
11 A. No.
12 Q. Or learn about them?
o 13- | A,- No.
14 Q. Did they ever indicate to you that they
15 had learned about them and were taking steps to
® 16 learn more about them?
17 A. No.,
18 Q. They never suggested that you éught to
¢ 19 learn more about them?
20 A, No.
21 Q. Is it possible that back in your storage
® 22 files that you might have a file on materials that
23 you received in this time frame from Standard 0il?
24 A. No.
® 25 Q. No?
171
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1 (Document more particularly
» 2 described in the index marked
3 for identification as Defendants’
4 Exhibit No. 9)
’ 5 MR. DRUMMOND: Exhibit 107
6 THE COURT REPORTER: 9.
. 7 MR. DRUMMOND: I will get it right. I
8. pPromise.
9 Q. Mr. Douglas, Exhibit 9 is a two-page
® 10 exhibit. It is a letter from Mr. Baéharach to
11 Sanford Douglas, your father, dated January 9th,
12 1973, and then it looks like a reply from your
» 13 father to Mr. Bacharach on the same date, January
14 9th, 1973. My first question is, have you ever
15 seen either one of these two documents?
» 16 A. I didn’t recall it. My attorney showed
17 me this document, yes.
18 Q. The first sentence says, "Sorry for the
. 19 delay in reporting our parking figures." Excuse.
20 me. Let me back up. The second page, the letter
21 . from Mr. Bacharach to your father, says "With
* 22 reference to the paragraph 9 of the above captained
23 lease, you were to advise me monthly as to gross
° 24 receipts.”
25 A. Are you looking at this page or paragraph
144
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9 or paragraph 297

Q. I am loocking at the second page.

A, You said 9 and this says 29.

Q. | You are absolutely right.

A. I am not sure if you had the same
document.

Q. "With reference to paragraph -29 of the
above captioned lease, you were to advise me
monthly as to gross receipts. I would appreciate
it if you would please" inform me -- "please
forward me this information." Then the first
sentence of your father’s response says "Sorry for
the delay in reporting our parkiné.figures but we
really had a mess." |

Is that the reporting issue that you tecld us
about earlier this morning where Mr. Bacharach was

concerned that he wasn’t getting sufficient

information?
F- Timely information.
Q. Timely information?
A. Correct.

Q. After January 1973, can you tell me
whether or not Douglas provided information on a
routine basis to Mr. Bacharach?

A. I think there was still delays.
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Q. Did that continue throughout the whole
history of the relationship?

A. No, but it did continue for a while. He
wasn’t getting the reports as they should have
been. That was corrected.

Q. But after awhile that problem subsided?

A. Right.

Q. Was the Harrison Street garage a
successful operation for Douglas?

MR. MORRISON: Objection, ambiguous.

MR. DRUMMOND: Q. Go ahead and answver.

MR. MORRISON: Successful in what terms,
financially, pfemises, maintenance?

MR. DRUMMOND: Q. Let’s find out.

A. We made a profit. ‘

Q. It was profitable for you?

A. (Nods head)

Q. Did you consider it an adequate profit
for the effort that you had to put in for the
operation?

A. Parking operators are crazy. They never
consider it adequate, but it was okay.

Q. It was acceptable?

A. It was acceptable.

Q. Why did you decide not to submit an offer
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that?

MR. MORRISCN: It is Exhibit 4 from Mr. Lee
Douglas'’s deposition.

MR. HANDEL: Thank you.

MR. MORRISON: Next I want to show you a
document that is dated 11/30/76 that is entitled
Douglas Motor Service and Douglas Parking and it
appears to be an invoice and it has an address at
the left-hand side of 1721 Webster Street but also
has some notations about Harrison Street. If you
would look this over, please. Let’s mark that as
the exhibit next in order.

(Document more particularly
described in the index marked
for identification as Plaintiffs’
Exhibit No. 58)

MR. MORRISON: Q. Have you had a chance to

locok at this document?

A. Yes, I have.
Q. Is this writing yours?

A. No, it is my father'’s.

Q. It appears to be an invoice or statement

at least written out on a Douglas invoice form?
A. Yes.

Q. At the top it says Douglas Motor Service

147

TSUJIMOTO AND ASSOCIATES
Certified Shorthand Reporters
(510} 887-6889




®
® 1
2
3
@ 4
5
3
@ 7
8
9
¢ 10
11
12
2 13
14
15
o 16
17
18
i 19
20
21

®
22
23
24

®
25

®

and Douglas Parking. Then just beneath the heading
it says "complete systematized automotive repair.®

A. Right.

Q. "Batteries, carburetor and electrical
experts, wheel aligning, brake service, body
building, Cakland.™ It has 1721 Webster in the
left-hand side. Were any of these services offered

at the Harrison Street Garage?

A. All offered there.
MR. TRINKLE: The Harrison Street Garage?
A. We offered that to everybody. We said

any time they needed anything like that, they can
bring it to us and we could take care of it. That
is called sublet.

MR. MORRISON: Q. Customérs could obtain
this service at the Harrison Street Garage?

A, Right.

Q. But it was sublet to somebody else?

A. Sublet to Douglas Motor Service. That is
why that letter is on there because I wanted to let
them know we would take care of them. I didn’t
want them to think we are taking the car off the
property. That wasn’t exactly too legit, so I said
as far as they are concerned, we did it on the

property. It just so happens I drove it two blocks

148

TSUJIMOTO AND ASSOCIATES
Certified Shorthand Reporters
(510) 887-6889%




s e

tow 1o

 ADORESS

JALESMAM

H
:
I
1
i
: .
e = o -
o ) - (;1\
-’
Y
L bl
1 ’

SALES TAX

EXhlBI'I’

Y T ad
. DOUGLAS MOTOR S$ERVICE .
AND DOUGLAS PARKING
SYSTEMATIZED AUTOMOTIVE REPAR Pane:
172 Wekuw 2. - MAITENNE. CANNATIOR & MICTINCAL TXPEYTS poreaid
Whoot Afigning, feabs Sarvies, ey Soting sd-ree
OCARLAND, CALIF. 84819
Mahe -
. of Car Mileage w::“ ;’ - ¥
METS -
Susrover - e |

Ry

WIT: B Deiclas
oATE: 4
_PEGRY TS!IL'MD‘!’O _REPORTER

a -




® 1 party written questions called interrogatories.
2 The party who receives them has to answer them.
3 These are the answers that Douglas’s attorneys have
@ 4 provided to certain questions. One of the
5 questions, interrogatory number 5, is "Please
6 identify each sublessee who occupie@ any portion of
® 7 the subject property at any time durihg Douglas
8 Motor Service’s leases of the property." VYou will
9 see various people referred to in the response.
® 10 That is what I want to ask you about.
11 A. Sure.
12 Q. Would you look at the response to
@ 13 interrogatory number 5?
14 A. Yes.
15 Q. Do you recognize =--
® 16 A. I recognize them all except Thompson
17 Associates. I don’t recognize that.
18 Q. You don‘’t know who that is?
® 19 A, Not the slightest. I do recognize the
20 other four.
21 Q. You said you recognize everybody except
® 22 Thompson?
23 A. Except the first one, Thompson
24 Associates. I don’t know who that is.
* 25 Q. What was Your understanding of what Roy'’s
: 153
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Auto Body did on the property?

A. Auto pbody shop.

Q. What types of auto body did Roy’s do?
Auteo beody, tell us what that means.

A, Auto body is repairing the automobile
from bumper to bumper.

Q. Was it your understanding that Roy’s
would work on a job as small as a fender to big
major crashes as far as body work?

A. Somewhat. I don’t know about major but

somewhat.

Q. What part of the property or premises did

‘Roy’s body shop occupy?

A. He was on the top floor.
Q. When you say top floor --
A, The floor bhelow the roof.

MR. TRINKLE: I am going to remind you to let

Mr. Morrison get his guestion out before you start
ansvering.

A. .I.thought I waited.

MR. MORRISON: Q. You are still jumping in
a little bit.

A. Serry.

Q. Roy’s was on the floor below the roof;

right?
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left?

a. I would say I thought they had left
before me. I would say you are right.

MR. MORRISON: Let’s mark as the exhibit next

in order a document entitled California Real Estate
Association Standard Form dated April 1, 1974,

between Douglas Parking as sublessors and Thompson

Associates.
(Document more particularly
.described in the index marked
for identification as Plaintiffs’
Exhikit No. 66)
. MR. MORRISON: Q. Have you seen this

docuﬁént before?
A, No, I haven‘t.
Q. You menticoned when you testified earlier

that you weren’t sure who Thompson was?

A. Right, I don’t know who they were,
exactly.
Q. Look at the description of the portioh of

the premises that is being sublet. That is the
first paragraph underneath the first page.

A. First paragraph?

Q. Right.

A. 1,000 sgquare feet consisting of six

176

TSUJIMOTO AND ASSOCIATES
Certified Shorthand Reporters
{510) 887-6889




10

11

12

13

l4

16

17

18

13

20

21

22

23

24

25

contiguous parking spaces on the northeast side of
the building including the wash stall. I see that.

Q. Does this area, as you understand it,
refer to the same area that you marked on the
diagram for us earlier that Thrifty and American
and.Trimline used?

A. I believe that is correct. Right, that
is what I would say. »

Q. Did you have any discussions with any of
your partners about Thompson’s role at the garage
at any time?

A. I said I don‘’t even know who he is.

Q. Would you turn to the second page? It is
hard. to read, but in the middle you will see some
initials along the left margin?

A. Yes.

Q. The first initialed paragraph Eleventh
says "The said premises shall not be used by the
lessee during the term of this lease for other than

the repairing and servicing of automobiles and

trucks." Do you see that language?
A. Yes.
Q. Do you recognize any of the signatures

that appear on the second page?

A. My father’s signature there, 5. R.
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Douglas.
Q. The language, quote, "the repairing ang
Servicing of Aautomobiles ang trucks," is typed in;

isn’t it?

A, Yes, it is.

Q. It is not part of the printed form?
A, Right.

Q. Do you have any reason to think that

isn’t an dccurate description of the work that
Thompson Performed?
A, Well, I don’t know who he was, 1f they
were doing work there, it was beyond my knowledge.
Q. You said you thought you got to the
garage in about 18757 .

A, I think. I am not sure. You have asked
me that several times and I think it is 1975; I
don’t know for Sure. I can‘’t dispute it,

Q. When you firsgt got there, was anybody
pPerforming servicing of automobiles and trucks in

the area that is described hera?

A. No. If I got there in 1975, I don’t know

who this man was.
Q. You den’t know then what work wvas
performed there before you got there?

A, No, I don'p recall.
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CALIFORNIA REAL ESTATSENSSOCIATION STANDARD FORM

This Inventure, mede the... Firss day of._April -A.D.19.74
¥ &
bmm.nnua.las_..J?a.mim_.s-zmqes.r 25.30h=Lex~or=

horeinafter ealled the Jensor,

and....._ Thompsgn.Rsseciates Ing,.. - ioh=le-=rae’

bereinafter called the lesac-:,
WITNESSETH. that the lessor doer by these prescats, lease apd demise unta the leser ull of the property
stuated in the. _CiCYv Qf Qakland .

County of....Alameda State of Californis, described as follows, to wit:

1432 Harrison Street: Being that portion of the ground floor of the build-
ing as follows: approximately 1000 sq. ft. of area consisting of 6 contiguous
parking spaces on the N.E, side of the building including the wash stall,
hydralic hoist stall and the four contiguous stalls to the west, together
with 2ll uvilicies, fixtures and appliances therein.

forthe term of......oNe vear with an oprion for one additional vear ar the same rate.

beginning. _April st 194__, snd coding...March 31st 1975
for the total rent or surn of..... 0. thousand Four qundred apd _~==+===r==ccceee=mea= .-
D et e o e e i evsmmmammmececaceememasm—eem—————— T

in Jawful money of the United States of Americe, payable as follows, to wits Two hundred dollars
er month on cthe first day of each month in advance, said rental to include
all utilivies.

et It tm hersby mutually n;rnd'that Sub Lessss 13 to obtain Nla own reenls

2.4

;.:eanu and storekesper‘s Permit and furnish sub-lessor with a copy of
L. 1} ’

It is further rutually sxfesd that Sub-Lesses is to odtaln insurance from

& reputabls company with minimum 1limite of $100,000 and 290,000 for publlc

liability and a property danage policy with minisum limite of $25,000,
toxsther with a product

=4

® lnsursnoe polley. n mine SubeLaszars 27 =coiq oo

All of the aforestated policies ars to be paid for by Sud Leases und kept

in force for the entire langth of leanss.

All of aaid tent shiall be paid at 1he office or.,.nwaMa“Buﬁmmﬁfﬁﬁ.m..,

the agent of the lessor, 14.22_ Harrison Street,.. Qaklapd, CA
Califoruia. or st ruch other place as may he designated by the lessor.
. IN ADDITION THERETO IT IS HEREBY AGREED AS FOLLGWS, TO WIT:

Firat: That the lessee shall pay the lesor said reat in the manner herninhefars specified, and shall nol let
or uuderlet the whole or sny part of ssid premises, nor sell or sesign this Jease, sither voluntsrily or by opers-
tion of law, nar allow said propenty 1o be occupied by anyoan contrary to the terms heseof, without the weitt n
consent of the lessor; i

Secand: Thet should snid reat be not paid when due or should tha Jessse default in any of Lhe coveaants or
enndditions contained berein, the lemer, or bis represcntative or agent, may rv-anior said premises and remova all
persons therelrom;

Third: That the Lussse shall accupy said demired pramiscs sod chall keep the same la peod coaditics, io-
cluding ruch improvemenu as may be mads thereon bereaftcr, the useal wasr and teas and damage by tive cle
ments excepted, and shall not meke eny slicrations theroon without the written, coneest of the Yessor and shall
Bot commeit or suffer 1o be commitied any wasts opon ssid premisce;

Fourth: That said premises thall oot bs used by the leasen, nor anyons elee, during the term hercal or any
exicnsion thereol, for the rale of any ininxicating liquors, nor for any iBegal or immora] purpose, and that poe
eeorinn of ssid premises by the lessce or his succcsmurs or ssigns shall oot bo construed as conveying any title
theerto or awnemhip thereol:

Fifth: Tha all Governniental lawa and ardinances aball be romplied with by the Jessss;
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A, Yes.
Q. Do you know what types of painting he

performed, whether spray painting?

A. It was all spot painting.
Q. Tell us what you mean.
A. He wasn’t allowed to paint a full car.

You would need a paint booth. So he would only

spot paint.

Q. Did he do any spray painting?
A. It was all spray painting, of course.
Q. Did anybody on the property, among the

subtenants we have listed, perform any auto repairs
beydnd Roy’s body shop? By repéirs,'I mean engine
work, transmission, any work of that type.

MR. TRINKLE: Mechanical work?

MR. MORRISON: Q. Mechanical work.

A, Other than the body shop, no. |

Q. Leading aside the body shop, there was no
servicing of engines, transmission, oil changes,
lube jobs?

A, Nothing on premises that I can recall.

MR. MORRISON: I am going to show you next
some collection of documents about these subtenants
to see if that helps you recall any other

activities that might have gone on on the property
162
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e 1 besides what you have told us about so far. I am
2 going to take one of these out of order and we will
3 have this marked as Exhibit s61.
- 4 This is a message slip on the letterhead of
5 Douglas Parking dated April 26, 1974. On the
6 right-hand side appears to be the signature of
J 7 Alvin Bacharach. On the left-hand side is a typed
8 note with a signature that you can hopefully
9 identify for us.
J 10 (Document more particularly
11 ' described in the index marked
12 | for identification as Plaintiffs-
e 13 | Exhibit No. 61)
14 MR. MORRISON: Q. ‘Have You had an
15 opportunity to review the document marked as
o 16 Exhibit 617
17 A, Yes, sir.
18 Q. Is that your father’s signature on the
¢ 19 left-hand side?
20 A. Yes, it is.
21 Q. Note to Alvin Bacharach, "The mechaniec
o 22 who has been doing repair work for the last several
23 months has asked us for a one year sublease with a
24 one year option at the same rental as presently
¢ 25 exists, in order that he may have some security. L6
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JUUGLAS PARKING MPANY
@ .d:u. STREET ¢ DAKLAND, CALIFOR 12 ¢ PHONE 444-7352

s ’

¥

: MEGSS AGE REPLY

_l Date Apri.l 26- 197“

To ™ Alvin H. Bacharach
77 Jack Lenden Square, Su, P
L Oakland, Calif. 94837 N
® oare  April 26, 1974
Dear Al,

The mechanic who has been doing
repair work for the last several

® months has asked us for a one year
sub-lease with a one year option at
the same rental as presently exists, 7%
in erder that he may have soms 7-*
security., His interest is to be able 4',
to parchase some new equipment.

¢ He is a good man and I would like %o
, be able to keep him. O %d
He occupies the lubriecation rack '

and the spaces of four cars adjolning.

® - We ask your consideration with your
) written approval of sanme. :

. ke MY o | sioneo O Bolvscd
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R N T L R ImarELUEHIOUS TQ BrEr IV

¢ Efem rrLLOm E0®r A BEWD WEITf AWD P s I SPIS Wi Te CARSON tutaCt muitr PRy 7 DETAEW S UM NELT Sraa COMAY SEFudw wef ISy S0 wamiy

@m E‘#ila-l:- —L-'
Wit R. nou 'H lﬂ' 3

DATE 2L ) ‘?’.’.=_
PEGGT TRIMUTD_ pepores




14
. ' CAUFORNIA REAL lsu‘o_cuﬂon STANDARD poRM
®

This Indentuce, n.s, he—Lirat et _soen f1

buwoms_Douglas Parking Compans” _ Lo

—————— g s berwingfrey called ;:;..:
o sd.__ ARErican Internarional, Bent & Car of Sac e

—— . — . v hoveinafier eq the losson,

WITNESSETH, that the lessor don, by these praseats, loase and demise gty th-le-diianﬁ. property

sltusted in tha City of Cakland S

Comney o Alameda ﬂmac.mmdmmurou.n.m-m
9 A portion of 1432 Harrison st. ’

. ft., ons half of lower twp (L2)
dpproximately 2500 53.ft.,and the

upper roof, approximat iy 3q.ft.
Rent, for the majn floor area shall be $857 per month.
Rent, " one half La» " * LY w "
o Rent = " upper poof = " *o5300 "
for the term of.___ ———38¥en (7) years
beginning...__ Apri] 1, 1981 and eading Marrh 31 15.48_
:umwmmhow%ﬁ
($1257.00) per month ey
® hm’fﬂu‘s‘ﬁog?' .5?3?9 sﬁ:‘:ﬂ gc gue" Z:':bé' f:'au'yamehgg' the lst day of sach
month in advance.

In addition, tenant shall pay one-hglf (%) of
Leasorts elactricity bill for 1432 Harrisen St. in arrears within
five (5) days of presentation of a true copy of said PGE bill.

In addition, tenant shall pay 1764 Tepressnting a security deposit.
Security deposit shall be paid with the April, 1931 rent.

All of said rent shall he paid st the offics of..... Doliglas Parking Co.,
:hem-ﬁm.._wz;...wabsm ---------- -Strest. Qakland, 2o 1if. yiA12
California, or at guels other place ss may he designated by the lemor.

IN ADDITION THERETO IT 15 HEREBY AGREED
First: That the lesege

or anderlet the whols ar «

BY part of said premises, nor sell or aszign this lagse, eithar voluntarily or by opers-

tion of law, nor allow aid property to be vceapind by anyone coatrary to the terms hereof, without ihe writtan
consmt of the lessor;

Seccnd: That shoald said vent be not paid when due

or should lhcl--d-fuhhuyollhomnunu
. mdiunnmuh.dhm.dulmr. or

his repeasentative or Sge0L, may resuter said premisss snd remore all

mm:n.;.ucmmuUhmmmmmmhupumh&.hm

_ J—
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GENERAL FORM LEASE

1. PARTIER This Lowy, duted. fur reterney ouposm onty, APRIL 26, W27« ame oy sng

— R SERVICE ‘ .
AMERICAN INTERNATIONAL PENT A CAR OF SACRAMENTO — 1ot o0 “Lontora s sy

haree collag ** Tongnre™

. 2 PREMISES. Landiord hersby leasss to Tenent andl Tonent tamas From Landtord For (e weem, o1 the reniyl, and yoon ait of thy
£Ondang i foreh hergin, (het cavtmn real EBrO0erty wtusted in the City of _LAKL-\ND

County of _.._MAHEQL s:.:-u—M__.wlm

= A portion of 1432 Harrigon Street as shown

=g dncrbed 0N draving att

Rlua uge of Venizle Yashing Facilities.

Saect (ol proomry 1 hecewn cailed the Promeags ",
kR TERM.

kR Torm. The term of ihis Lewe shall by for 3 Yea and Elw Honth.nm"
May 1, 1977 o ensingon ___March 31, 1961

) YR J00TET AT IINATED DUISUMNI ) BNy OrOViSION Pereot.

3.2  Dulsyin & M ing smid au.-umwm-nl.”.umumm
non of the Premises (0 Tenant on wed aare, Lindlers Shail not be wbiset 10 wry hability therafor, nor hall such aiture offect thy
vahdity ol this Lessa or the abligations o Tenant hevgunder or SR19ND tha erm heveotf. but in wuch camn Tenwt shal et By obligatsd
'O DAY rant unrd Dowmemon of 1he Prom 1 temdered 1o Tensna: aad, h .tk | hall not hanvy delivered Dosses-
uon al the Framisss within mnaty 1901 days lrom wvd commencamaent dace, Tensny may, st Tovant's option, by natics in wnting 1o
Lardiord, concel this Lassy. 11 Landiond thedl ot Novw Owtrvared DOMEIIOn of the Pramine within ong (1) yoar from saic commence-
mantt O, Landiord may, By noticy 1n wrihing 1o tha Tanant sntivin ten (T0) dovi theraatter, conent The Lesss. H sither purty cancett
1 hacminabove provided, Landierd shall remurn sty monum Droviousiy dupomited Dy Tanant and the partiss shall be dischargad frim
l shgariony hersunder.

3] fwiy Pemamion. lnmmcmtLmnwnwmitfmtmmmﬂmwummu
. d-ne!wmm,mmMihmmﬂlﬂmmumhwwmiﬂtmmn
terminstion dene of this Lede.
LR RENT. Tmnﬂlmmwmumt!wmhm-m Vi of FOUR HUNDRED
AND NO/200 =~ = = - - = = - . 400,00

10oMarn. in ahsce, an the fimt doy of aash moneh -

e!lhmmw.Tmmeunmmwnuﬁd
AND NO/100 = = = s B500.00 ) Dotters m e tor _ Y, 1977 and

Aent lor.eny Dot urng Ihe term hyreo! wiich s for u-mnmmummuammuumummmmmme.
Aane shell e suyebie withaur notice o Gemend st without sty o oltwn, or b in lowipl money ot e Umited
States af Ameries W Landiord ot the andres 1Lt harsin or wmmmwnwmu—-mdmm
Aty i writing.

S, SECURITY DEPORIT. Tenant el cenotit with Landiord upon snecution hersod the wm of NO_D_C

i} : | Daitars o9 ‘,Iw?-n-ruﬁn!uwmm‘rml‘numﬂ -
hatounder, 1t Tenent ik 19 peay AL OF Or CHErgES dug A . OF Oth detmyl with MSDECT 1O Wy DIOWON of tivg
Lame. Landiord may uaa, -uvmrm-ndlurmthmofuoduuﬂwﬂ-mutmmlwmmmnﬂmw
for the peyment of sy other sum ta which Mummmwmmrmruhmn.uwmnw
. lord!ormIu-aum_-n-uumurumunll-m‘!lmmumw-lhﬁw-nwmﬂnﬂmh
Tmmwl-m&urnrimmal:uwmmmmmtﬂnml hord in an Hicient 1o rebiore swsid
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a opticn is valid only on the condition that both Lssese and Jub-
: , Lessor can maintain & compatable operstion wherein Sub=Lassor is abl

t0 operate his business in & peaceful and tusinesslike manners
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a moment?

A. Ckay.

Q. When you were at the Harrison Street
Garage, did you review any of the subleases that

Douglas had with subtenants for the property?

A. Yes.

Q. Did you review all of them as a matter of
practice?

A. Not necessarily, no.

Q. This pérticular document that we have

marked as Exhibit 62 is a lease for American
International Rent A Car. It describes certain
areés where this company is goihg to have a right
to use the property. It says in part, quote, "A
portion of 1432 Harrison Street,.namely a pertion
of the main floor, including offices and automobile
work areas." |

Do you know why work areas is referred to if
American International was not performing any work
on the property?

MR. TRINKLE: i am going to object as
potentially vague and ambiguous only for the reason
that this particular document is not signed by
anybody.

MR. MORRISON: Q. I understand. Was there
167
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® 1 a sublease with American International that was
2 signed?
3 A, There was a sublease with them. Whether
® 4 it was written or not, it looks like it is written,
5 but I don‘t see where Bob Lust was the owner, but
6 as you are probably well aware, leases don‘’t mean
¢ 7 anything. So this could be nothing. Whether it is
8 signed or not doesn’t make any difference, but they
9 were there and they were leasing a share and they
@ 10 were leasing this area here which is fine.
11 Q. I am focusing on the language "automobile
12 work areas." Do you have any understanding as to
® : 13 why that description was used eve» in a draft even
14 if thét wasn’t signed?
15 A. The reason why he probably put that down
® 16 is because this area does look like it could be a
| 17 work section. It has a lift there and it has got
18 other -- looks like it could be a work area. So
® 19 that is why he wanted to distinguish it between the
20 rest of the garage. He didn’t want them to think
21 | they were on this side.
e 22 He wanted to let them know this was
23 specifically a work area because it has baeen used
24 as a work area, washing, waxing cars or could even
¢ 25 mount a tire -- no, he couldn’t do that. So that L8
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A. Yes,
Q. De you know what types of painting he

performed, whether spray painting?

aA. It was all spot painting.

Q. Tell us what you mean.

A, He wasn’t allowed tc paint a full car.
¥You would need a paint booth. S0 he would only

spot paint.

Q. Did he do any spray painting?
A. It was all spray painting, of course.
Q. Did anybody on the property, among the

subtenants we have listed, perform any auto repairs
beyond Roy’s body shop? By repairs, I mean engine
work, transmission, any work of that type.

MR. TRINKLE: Mechanical work?

MR. MORRISON: Q. Mechanical work.

A. Other than the body shop, no. |

Q. Leading aside the body shop, there was no
servicing of engines, transmission, ©il changes,
lube jobs?

A. Nothing on premises that I can recall.

MR. MORRISON: I am going to show you next
some collection of documents about these subtenants
to see if that helps you recall any.othor

activities that might have gone on on the property

162

TSUJIMOTO AND ASSOCIATES
Certified Shorthand Reporters
(510) 887-6889

[ O —




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

@ ®

Q. And Ron?

A. Ronald Douglas, right.

Q. So that was just -- was that an informal
partnership or formal partnership?

A, Formal partnership.

Q. One of the things it was doing at some
peint in time was renting out cars?

A. Right.

Q. At any time while you worked for Douglas,
do you have any recollection of any automotive
maintenance activity at the Harrison Street garage?

A. I am not quite sure what you mean.
Certainly not what we did on Webster Street.

Q. I am talking about -- let’s break it
down. I take it then that Douglas never did any

automotive maintenance work at the Harrison Street

garage?
A. That is correct.
Q. How about tenants?
A. The only one that we could =-- that I can

recall would be the American Rent A Car that you
just mentioned and they did some maintenance on the
vehicles, fes.

Q. That‘was the site where they did the

maintenance on their --
85
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1 A. I don’t know if it was the site, bﬁt it
o 2 was a site. .
3 Q. What kind of things did they do?
4 A. They adjusted carburetors. They changed
® 5 spark plugs, maybe made adjustments in rear view
6 mirrors or side-view mirrors or replaced tail light
7 lenses.
¢ 8 Q. Changed o0il?
9 A No.
1¢ Q. How about change transmission fluid or
¢ 11 brake fluid?
12 A. No.
13 Q. How do you know they didn't do that
® 14 | there?
15 A. Because it was kind of a laughing matter
° 16 with us. We were, first off, in the mechanical
17 business on Webster Street. We do what wvas
is involved in mechanical repairs. Seconﬁ off, at the
® 19 time we were also renting cars at our facility.
20 LDR was at our airport facility, and since we were
21 in the same business as American Rent A Car, it was
® 22 kind of a laughing‘matter when they said they were
23 maintaining cars versus what we consider
24 maintaining cars. And we know that they didn’t do
o 25 what we did.
86
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writing?

A. No, that is Debbie’s writing and I did
sign it. We did pass those out. I do remember
that.

Q. Do you remember approximately what time

period these documents were passed out?

a. Noe, I really don‘t. It was the time she
was there, during the time she was there, during
that time frame she was there, probably four to
five years. So it was sometime during that time
that she made those up and I signed them and we

passed them out to our customers to generate new

business.
Q. This was a marketing devicé?
A. Right.
Q. The idea was to list the.services that

were offered at the Harrison Street Garage?

A. Right. Let me see that again. .I said

complete auto service facilities on premises. That

doesn’t mean anything. 1If anything came in, I

would take them over to D.M.S.

Q. What was D.M.S.?
A. Douglas Motor Service.
Q. You would send it over to Webster Street?

A. Yes. We didn’t do anything.
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o 1 and Douglas Parking. Then just beneath the heading
2 it says "complete systematized automotive repair."
3 a. Right.
® 4 Q. "Batteries, carburetor and electrical
5 experts, wheel aligning, brake service, body
6 building, Oakland." It has 1721 Webster in the
® 7 left-hand side. Were any of these services offered
8 at the Harrison Street Garage?
9 a. All offered there.
® : 10 MR. TRINKLE: The Harrison Street Garage?
11 A. We offered that to everybody. We said
12 any time they needed anything like that, they can
® 13 bring_it to us and we could take care of it. That
14 is called sublet. |
15 MR. MORRISON: Q. Customers could obtain
¢ 16 this service at the Harrison Street Garage?
17 A. Right.
ils Q. But it was sublet to somebody else?
ot 19 A, Sublet to Douglas Motor Service. That is
20 why that letter is on there because I wanted to let
21 them know we would take care of them. I didn‘t
¢ 22 want them to think we are taking the car off the
213 property. That wasn’t exactly too legit, seo I said
24 as far as they are concerned, we did it on the
* 25 property. It just so happens I drove it two blocks .
14
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® 1 His interest is to be able to purchase some new
2 equipment. He is a good man and I would like to be
3 able to keep him. He occupies the lubrication rack
® 4 and the spaces of four cars adjoining. We ask your
5 consideration with written approval of same."
6 Do you know who this mechanic is that is
® 7 referred to in this note?
8 a. No, I don’t. It was prior to my coming
9 in there, but I don’t have the s .ightest idea, if
® 10 at all.
11 Q. The mechanic who has been doing repair
12 work for the last several months, was it news to
. .13 you that the mechanic was doing repair work?
14 A. That is my father’s way of conducting
15 business, and whether or not he was there, I don’t
¢ lé know, I do not recall a mechanic being on the
17 premises.
18 Q. You don’t have any -- since you weren’t
® 19 there at that time, though, you don’t know whether
20 or not --
21 A. The thing is I wasn‘t there at the tinme,
¢ 22 no.
23 Q. Do you have any reason to think that your
24 dad was wrong in saying that there was a mechanic
o 25 who had been doing repair work for the last stverais
4
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months?
A, Yes.
Q. Why?
A, That is the way -- I told you that is the

way sometimes he does business. If he wants
something done, he pushes things along and he may
stretch the truth a little bit, but I don’t know
why. I have seen this before. I mean not at this
time, but I saw it lately and I don’t remember. I

don‘t remember a mechanic being on that premises.

Q. I understand that.
A. I really don’t.
Q. I understand what you remember. I am

asking you about what your dad’s practice was.

A, His practice could have been that he
was -- I don’t know. 1In this case I don’t know
what it is because I don’t see what purpose it
would serve.

Q. Is it your understanding that what he is
doing here is asking Bacharach’s permission for a
sublease?

A. ' That is my understanding that is what it
calls for on here.

Q. If he is asking Bacharach’s permission

for this man to have a sublease, what reason would
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your dad have for misrepresenting it?
A. I can’t understand it. I don’t know why

he would do it, if it wasn’t the truth. There is

nothing -- no purpose in mind.
Q. Other than your own recollection --
A. I can’t see it.
Q. Listen to the guestion. Other than your

own recollection that nobody was doing mechanical
work when you were there, do you have any
information indicating that your dad was wrong in
stating that a man before you were there was doing

mechanical work?

A, It is possible, but I don’t recall. I do

not recall.

MR. MORRISON: Let’s look at some of these
other documents that we are going to mark as
exhibits. Next one I will show you is entitled
Lease California Real Estate Association Standard
Form dated April 1, 1981, We will mark that as
Exhibit 62,

(Document more particularly
described in the index marked
for identification as Plaintiffs’

Exhibit No. 62)

MR. MORRISON: Q. Would you review that for
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there, just one space on the wash rack plus an
office right here.

Q. Where was American International Rent A
Car's space?

A. Same places, there and there.

Q. How did it come about that they could
both occupy the same place?

A. They weren’t there at the same time.

Q. What period of time did Thrifty -- what
do you remember the time period being for Thrifty’s
use of that area?

A. You had asked me that and I didn’t know
the answer to when they were there. I forgot

whether they were there before or after American

International. They were there after American
International.
Q. 50 American International used

approximately the same area?

A. It was the same area and then Thrifty
came in there after that.

Q. Did American do any servicing of vehicles
on the premises?

A. No.

Q. Did Thrifty slash LDR do any servicing of

the vehicles on the premises?
157
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® 1 A. No.
2 Q. Where was Trimline Molding’s operation?
3 A. Right here.
] 4 Q. Same area?
5 A. Just a seceond. Same area right here.
6 Q. In the wash rack area in the adjacent
® 7 spaces?
8 A. Not on the wash rack but this side of it.
9 Q. When you refer to the wash rack, tell us
9 10 what you mean by that.
11 A. Just an area that is designated with your
12 overhead lines and just where you can wash a car
® 13 and there is a sump that the water runﬁ down and
| 14 'pebple would want their cars washed, normal
15 procedure, and that was it. It was sort of off to
® | 16 the side, you know, and that is where they washed
17 £hem right there.
18 Q. How much space did Trimline occupy? '
® 19 A. It was the same area.
20 Q. Same area?
21 A. Yes, approximately.
® 22 Q. Seven or eight spaces?
23 A. There plus an office there.
24 Q. It is your testimony that these three
bt 25 operations, Thrifty, American and Trimline, were s
1
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® 1 not operating simultaneously?
2 A. They were not simultaneocus. There
3 wouldn‘t be any room for then.
¢ 4 Q. Did Thrifty wash cars in the wash rack
5 area?
6 aA. Yes,
®
7 Q. Likewise, American did?
8 A. Yes.
9 Q. And Trimline performed work in that same
* 10 area?
11 A. Yes.
12 7' - Q. You mentioned a sump. What is the sump
* 15 you'are referring to?
14 A. Catches the water and takes it off to the
° 15 gutter, supposedly so it doesn’t accumulate, of
16 course. |
17 Q. Where was the sump located?
° 18 A, In the center of the wash rack with the
19 slight downgrade so the water would just go down
20 the sump.
® 21 Q. When you say the center of the wash rack,
22 was there a physical rack or hoist of some sort in
23 that area?
° 24 | A. I believe that there is a hoist there.
25 It is not operational, but I believe there is one 159
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there or was one there and the sSump was
approximately in that area. I don’t remember

exactly where it was, but there was one there with

a steel grate over it. There is a lift there.
Q. You said the lift was non-operatiocnal?
A. Right.
Q. Did you ever try to operate it?
A, No, non-operational, nothing. I didn‘’t

try because it was ~-- there is nothing to try.
They didn‘t have any levers to pull it. So there
was no &ay. it would be impossible.

Q. This grate that you have described, was
it located in one of the parking spaces?

A. No, it is inside the wash rack where the
wash rack is. The wash rack had a space for one
car. The sump that is covered with the grate is
right down the center of it.

Q. Do you know where that sump drained to?

A, Yes, drained -- I am not sure. I didn’t

follow the water but supposed to have drained --

never drained into the garage, so it must have gone

some place. It had to go into the line on Alice

Street or on Harrison Street. I don’t know exactly

where it went. I never followed it.

Q. It was your understanding it went to some
160
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o 1 Q. I want to direct your attention to some
2 language in some of these American International
3 sublease documents we have been looking at. TIf you
® 4 look in Exhibit 63 at the portion of paragraph 19
5 that I have highlighted, it says "lessee shall
6 service his own vehicles."
¢ 7 Does that help you recall whether American
8 Internaticnal performed any servicing of their own
9 vehicles at the Harrison Street Garage?
® 10 A. No, they did not. They didn’t service --
11 they didn’t service any of their cars. They never
12 changed oil.
® o 13 Q. Do you know why that language was
14 included in the sublease then? |
15 A, In the sublease?
@ 16 Q. Yes.
17 A. I guess he wanted -- I guess Robert Lust
18 wanted to be able to service his cars if need be.
® 19 He wanted that permission to be able to do it. He
20 didn‘t want to be held back. He wanted to be able
21 to service then.
® 22 Q. Do you know whether or not American
23 International performed any servicing of cars after
24 You left the premises as the physical on-site
L 25 manager?
i72

TSUJIMOTO AND ASSOCIATES
Certified Shorthand Reporters
® (510) 887-6889




o 1 sure of that.
2 Q. Let me refer you to anotber passage in
3 one of these documents. This is Exhibit 62 and if
o 4 you iook at the paragraph number Eleventh on the
5 second page it says, guote, "The said premises
6 shall not be used by lessee during the term of this
® 7 lease for other than automobile rent&i plus
8 repaid" --
S A. I think it is prepaid.
® 10 Q. -- "and storage of own vehicles." Do you
11 believe that is -- couldn’t that be repair rather
12 than repaid? Does that make any sense?
® | 13 A. What is this now? This ié April 1981.
14 This is with American. This is a lease, right?
15 Q. (Nods'head) To make seﬁse, that would
® 16- have to be repair?
17 A. I don’t know. You could be right. I
18 don’t know for sure. Automobile rental plus --
@ 19 yes, must be repair.
20 Q. You have seen various references to work
21 areas, servicing. repairs. 1Is it still your
@ 22 testimoﬁy, Ron, that American International did not
©23 deo any auto servicing or repairs at the premises
24 when you were there?
® 25 A, When I was there as far as -- to the bes§74
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1 of my recollection, they did not do any type of
® 2 repairs other than minor stuff like I mentioned
3 before.
4 Q. Windshield wiper blades?
¢ 5 A, You know, bulbs and maybe tire repair and
6 that is it, but that is all. That is all they
7 did.
@
8 MR. MORRISON: Let’s mark as the exhibit next
9 in order an April 21, 1981 document on the
10 letterhead of Douglas Parking addressed to Robert
¢ 11 Lust at American International.
12 (Becument more particularly
13 described in the index marked
d 14 _ - for identification as Plaintiffs'
15 Exhibit No. 65) |
° 16 MR. MORRISON: c. Have you seen that
17 document before, Ron?
18 A. Yes, I think I have, possibly. {
° 19 Q. Is that your dad’s signature on the
20 letter?
21 A. No, my brother Lee’s signature.
° 22 Q.  This letter indicates that American
23 International has given 90 days notice and is going
24 to vacate the-premises en August 1, 1981. Is that
® 25 consistent with your recollection of when they 175
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1 sure of that.
® 2 Q. Let me refer you to another Passage in
3 one of these documents. This is Exhibit 62 and if
® 4 You look at the paragraph number Eleventh on the
5 second page it says, quote, "The said premises
6 shall not be used by lessee during the term of this
° 7 lease for other than automobile rental Plus
8 repaid¥% ==
9 A, I think it is prepaid.
® 10 Q. == "and storage of own vehicles." Do you
11 believe that. is -- couldn’t that be repair rather
12 than repaid? Does that make any sense?
Y 3 ' 13 A. What is this now? This is April 1981.
14 This is with American. This is a lease, right?
15 Q. (Nods head) To m&ke sense, that would
® 16 have to be repair?
17 A, I don’t know. You could be right. I
18 don’t know for sure. Automobile rental plusg --
@ 19 yes, must be repair.
20 Q. You have seen various references to work
21 areas, servicing, repairs. 1Is it still your
® 22 testimony, Ron, that American International did not
"23 do any auto servicing or repairs at the premises
24 when you were there?
| 25 A. When I was there as far as -- to the bes§74
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1 of my recollection, they did not do any type of
¢ 2 repairs other than minor stuff like I mentioned
3 before.
4 Q. Windshield wiper blades?
¢ 5 aA. You know, bulbs and maybe tire repair and
6 that is it, but that is all. That is all they
7 did.
@
8 MR. MORRISON: Let’s mark as the exhibit next
9 in order an April 21, 1981 document on the
10 letterhead of Douglas Parking addressed to Robert
¢ 11 Lust at American International.
i2 (Document more particularly
13 described in the index marked
* 14  for identification as Plaintiffs’
15 Exhibit No. 65)
® 16 MR. MORRISON: Q. Have you seen that
17 document before, Ron?
18 A, Yes, I think I have, possibly.
° 19 Q. Is that your dad‘s signature on the
20 letter?
21 A, No, my brother Lee’s signature.
® 22 Q. This letter indicates that American
23 International has given S0 days notice and is going
24 to vacate the premises on August 1, 1981. Is that
® 25 consistent with your recollection of when they 17s
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understanding of what you bought from Mr.

Skjcldager?
A. I think.
Q. 1 know this goes back to 1972, a long

time, but what was your understanding of the oil
that was on the premises? What oil did Skjoldager
own that you bought?

A. I don’t know where he could have =-- the
only way I would see is possibly in a dispenser,
but I don’t see. " Is there an oil dispenser?

Q. From your recollection, do you remember
anything about oil being on the premises that
Skﬁoldager sold?

-A. No. If it is on here, I guess it is on
here.

Q. Let’s turn to page 2 which is Exhibit A
to the bill of sale. If you will look at item
number 9, it says one oil drainage barrel. Do you
remember there being an oil drainage barrel on the

property at some point?

-

A. Must have been.

Q. Den‘’t assumh.

A. I don’t remember.

Q. Did you ever see any kind of barrels on

the premises that were used for waste oil?
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A. Yes.

Q. During what period of time did you see
barrels of waste 0il?

A. Apparently I saw a waste oil barrel.

This is an o0il drainage barrel, so it is not the
same as dispensing. So he must have changed oil on
the premises, I guess.

Q. Again, I want you to be sure that you are
not making assumptions. I want to know what you
have seen yourself.

A. I don’t remember. I do remember a waste
oil druﬁ being on the premises.

Q. Where was it located physically on the

premises?
A. Probably close to the wash rack.
Q. So this would be on the main floor?

A. Right.

Q. As you are driving in the garage, on the
left-hand side?

A. It would be on the left-hand side, yes.

Q. What was your understanding of what was

done with this, how this waste 0il barrel was used?

Al My understanding?
Q. Yes.
A. If I saw an oil drainage barrel there
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CrosBEY, HEAFEY, ROACH & MAY(E :@ PY
PROFEASIONAL COMPORATION
ATTORNEYS AT LAW

1999 HARRISOMN STREET
222 BUSH STREET, SUITE 2880
QAKLAND, CALIFORNIA 94812-3573 SAN FRANCISED, CALIFORN A PaIOS-ZBSF
[2i3) a98-8000 (3Q) 763-2000 (415) 343-8700
FAX (213) a98-8080 (415) 988-3400 FAX (413} 3SI-B268

FAX (810) 273-8832

700 SQUTH FLOWER 3TREET, SUITE 2200
LOS ANGELES, CALIFORNEA 0017

February 10, 1993

VIA FACSIMILE WITH HARD COPY TO FOLLOW

Gilbert A. Jensen, Esg.

Sr. Deputy District Attorney
Consumer and Environmental
Protection Division

7677 Oakport Street

Suite 400

Oakland, CA 94621

Re: Request To County Of Alameda To Name Douglas
Motor Service And Its Partners As Responsible Parties
As To 1428-1434 Harrison St. and 1435-1443 Alice
St., Oakiand, California

Dear Mr. Jensen:

We represent Alvin H. Bacharach and Barbara Jean Borsuk,
owners of the above property. We would like to meet with you and
Mr. Paul Smith to briefly discuss Mr. Smith’s February 5, 1993
Order on behalf of the Alameda County Health Care Services
Agency. A copy of Mr. Smith’s Order is enclosed.

in our letters of October 14, 1992 and January 29, 1993, we
had requested that the County name Douglas Motor Service and its
partners on the County’s Orders for investigation and remediation of
the property. Mr. Smith’s February 5, 1993 Order names Douglas
Motor Service and its partners, but only with regard to unauthorized
releases from the gasoline tanks.

The Order does not address Douglas Motor Service’s
responsibility for two other areas of contamination in the garage.
These areas are the hydraulic lift on the main floor and the
underground piping and waste cil system in the basement. Douglas
Motor Service operated a parking garage and gasoline station on the
property from 1972 to 1988, and Douglas’ subtenants performed
auto repairs and used the hydraulic lift and waste oil system.
Moreover, it is apparent that leakage from the hydraulic lift and
waste oil system occurred throughout Douglas’ 16-year tenancy,
irrespective of Douglas’ own use. Under the State Water Resources
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Gilbert A. Jensen, Esq.
February 10, 1993
Page 2

Control Board’s decisions, Douglas’ control over these facilities while
leakage occurred is enough to make Douglas a responsible party.

In our letters of October 14, 1992 and January 29, 1993, we
presented substantial evidence that Douglas Motor Service is a
responsible party for these areas of the garage. Moreover, the
hydraulic lift and basement oil system have been the subject of
numerous letters from the County to the owners, directing them as
to site investigation and health and safety precautions necessary in
these areas. Mr. Smith’s February 5, 1993 letter, however, makes
no reference to these areas or to the owners’ request that the
County name Dougias as a responsible party regarding them.

Perhaps this omission can be expiained by the fact that the
September 24, 1990 Order referenced in Mr. Smith’s
February 5, 1993 letter referred only to the gasoline storage tanks
and did not address other tanks and contamination on the property.
It is clear from the course of dealings between the County and the
owners for over two years, however, that the County expects all
areas of the garage to be addressed.

It is therefore important that Dougias Motor Service and its
partners be named as responsible parties regarding these other tanks
and areas of contamination. The evidence and State Board decisions
discussed in our previous letters demonstrate that Dougias is a
responsible party with regard to all contamination in the garage.
And, here as in many other sites, the high cost of investigation and
cleanup make it imperative that all responsible parties be named in
the Order.

We therefore request that the County amend its
February 5, 1993 Order to name Douglas and its partners as
responsible parties with regard to all tanks and contamination in the
garage. This can easily be accomplished by deleting the word
"gasoline” in the second line and in the next to last line of the
"Order" in Mr. Smith’s letter.

We would also like to meet with you and Mr. Smith to discuss
this amendment. By meeting with you, we hope to avoid the need
for another Petition to the State Board, which has already reviewed
this site once. Since our 30 days to prepare a Petition is now
running, we would like to meet with you and Mr. Smith next
Wednesday, the 17th, if that date is available. 1 will call your office
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to arrange an appointment and appreciate your consideration of this
request. :

Very truly yours,
- -—L//‘

andall D. Morrison

RDM:ma

Enciosure

cc w/Encl: William J. Trinkie, Esq.




DECLARATION OF WILLIAM A. THOMPSON, III

1, William A. Thompson, [II, hereby declare:

1. I am the former owner of Thompson Associates, an automotive repair and service business at 1432
Harrison Street. Oakland, CA 94612 (Harrison Garage). I have personal knowiedge of the facts stated herein,
and if called as a witness. I could and wouid competentiy testify thereto.

2 On April 1, 1974, I entered into a sublease with Mr. Sanford Douglas, Partner, Douglas Motor
Services for space at the Harrison Garage. The subieasc was for a period of one year. Attached and
incorporated by reference as Exhibit "A" is a true and correct copy of the sublease.

3. Thompson Associates offered to the public tune-up service specializing in fuel injection and general
automotive repairs at the Harrison Garage. Attached and incorporated by reference as Exhibit "B” is a true
and correct copy of my ad in the 1974 edition of the Pacific Bell Yellow Pages.

4, The hydraulic lift located in the premises was used in conjunction with the service and repair of
customer cars. | serviced about five (5) cars per day (Monday through Friday) and the lift was in continuai
use.

5. To the best of my knowledge, the hydraulic lift was not serviced by Dougias Motor Services.
However, | do recall an accumulation of presumably oil and water in the hydraulic lift pit.

6. In addition, I changed oil for my customers. I poured approximately 300 gallons of used oil down a
fill pipe near the hydraulic lift during my tenancy. I was instructed to do so by someone from Douglas Motor
Services, [ do not know where the used oil went or how it was collected for disposal.

7. On or about March 31, 1975, I vacated the premises and discontinued business at the Harrison
Garage.
8. I declare under penalty of perjury that the foregoing is tnue and correct.

Executed thisZ? day of December 1992, at San Diego, California.

w7 7z

William A. Thomp:
13148 Trail Dust

enue

San Diego, CA 92129
(619) 484-8264
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{213) B 8-8000 {(S10) 763-2000 [#15] $43-8700
. AN (41S) 361
FAX (213) 896 8080 (415) 986-3400 FAX (415] 391-8300

FAX [B10) 273-8832
March 4, 1993
HAND DELIVERY

Mr. Paul M. Smith

Hazardous Materials Specialist

Alameda County Health Care
Services Agency

Hazardous Materials Program

Department of Environmental Health

80 Swan Way, Room 200

Oakland, CA 94621

Re: 1428-1434 Harrison Street and
1435-1443 Alice Street, Qakland, CA:
Appeal of County Decision to State Water
Resources Control Board

Dear Mr, Smith:

This letter serves as formal notice that, pending further discussions with you and
Mr. Gil Jensen, the owners of the subject property, in order to preserve all rights of
review with the State Water Resources Control Board, have decided to file an appeal
of the County of Alameda’s ("County") decision not to name Douglas Motor Service
and its partners as responsible parties with respect to the hydraulic lift and tank and
the underground piping and waste oil system in the Harrison Street garage.

Enclosed is a list of persons who have an interest in the subject matter of the
Petition. Pursuant to 23 C.C.R. § 2050(a)(8), Petitioners request that the County
provide them with a list, with a copy to the State Board, of any additional persons
known by the County to have an interest in the subject matter of the Petition.
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Petitioners also hereby request the County to prepare the County’s record of its
decision in this action pursuant to 23 C.C.R. § 2050(aX10).
Thank you for your cooperation.

Very truly yours,

andall D. Morrison
RDM/mze
cc: Gilbert A. Jensen, Esq.




Mr. Leland Douglas
Douglas Parking Services
1721 Webster Street
Oakland, CA 94612

Mr. Ron Douglas

Douglas Parking Service
1721 Webster Street
Oakland, Ca 94612

Mr. Paul M. Smith

Hazardous Materials Specialist

Alameda County Health Care
Services Agency

Hazardous Materials Program

Department of Environmental Health

80 Swan Way, Room 200

Oakland, CA 894521

Gilbert A. Jensen, Esqg.

Sr. Deputy District Attorney

Congsumer and Environmental Protection Div.
7677 Qakport Street, Suite 400

Oakland, CA 94621
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF ALAMEDA

COPRY

Consolidated
Case No. 670066-3
and No. 666290-3

ALVIN H. BACHARACH and
BARBARA JEAN BORSUK,

Plaintiffs,
vSs.

STEVEN DAVIS, LEONARD DAVIGS,
DOES 1 to 25, inclusive,

Defendants.

AND RELATED ACTIONS.

)
)
}
}
)
)

ROBERT L. DAVIS, and )
)
)
)
)
)
) Pages 275 - 498
)

DEPOSITION CF RONALD DOUGLAS

Volume II
Thursday, July 2, 1992

Reported by:
Peggy Tsujimoto
CSR No. 5229
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I NDE X

Deposition of RONALD DOUGLAS
Volume IT

Thursday, July 2, 1992

Examination by
Mr. Morrison
Mr. Drummond

Mr. Handel

AFTERNOON SESSION

Questions advised or instructed not to answer:

None

Portions of transcript marked at request of
counsel:

None

Page
281
448

485

387
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1 EXHIUBTITS

2

3 Deposition of RONALD DOUGLAS

4 Volume II

5 Thursday, July 2, 1992

6

7

8 Plaintiffs’

9 Number Page
10 75 One-page letter dated January 110, 298
11 1983, to Alvin Bacharach from
12 Ronald S. Douglas
13 76 One-page letter dated January 27, 125
14 1986, to Ron Douglas from Toby Sherwood
15 77 Cne-page letter dated March 7, 328
i6 1986, to Ron Douglas from Toby Sherwood
17 78 One-page handwritten letter dated 329
18 October 29, 1985, to Toby Sherwood
19 from Ronald S. Douglas and one~-page
20 handwritten document
21 79 One-page letter dated March 10, 340
22 1986, to Toby Sherwood from
23 Ronald 5. Douglas
24 80 Four-page document 364
25 81 Five-page document 369
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1 82 Two-page document 380

2 83 i14~-page document 380

3 84 One-page handwritten documenﬁ 402

4 85 Two-page document entitled 404

5 "Application For Permit To Operate

6 Underground Storage Tank"

7 g6 One-page Permit dated Jan. 1, 1988 413

8 87 One~page Permit dated Jan. 1 414

9 88 Eight-page document entitled 417

10 "Title 26 State Water Resources Board"

11 89 Three~page document entitled 424

12 "Inventory Reconciliation Sheet®

13 20 28-page document with first page 426 |
14 being dated May 23, 1973 ;
15

16 ;
17 k
18

19

20
21

22

23
24

25
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BE IT REMEMBERED that, pursuant to Adjournment

of July 1, 1992, and on Thursday, July 2, 1992,

commencing at the hour of 9:45 a.m. thereof, at the

offices of LUKENS AND DRUMMOND, One Maritime Plaza,

Suite 1600, San Francisco, California, before mne,

PEGGY TSUJIMOTO, a Certified Shorthand Reporter and

Notary Public in and for the State of California,
personally appeared

RONALD DOUGLAS,

called as a witness by Plaintiffs, who, having been

by me previously duly sworn, was thereupon examined

and testified as hereinafter set forth.

APPEARANCES:

CROSBY, HEAFEY, ROACH & MAY, 1999 Harrison
Street, Oakland, California 94612, represented by
RANDALL D. MORRISON, Attorney at Law, appeared as
counsel on behalf of Plaintiffs and
Cross-Defendants Alvin H. Bacharach and Barbara
Jean Borsuk; and

MARK BORSUK, Attorney at Law, 1626 Vallejo
Street, San Francisco, California 94123-5116,
appeared as counsel on behalf of Plaintiffs and
Cross-Defendants Alvin H. Bacharach and Barbara

Jean Borsuk; and
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1 LUKENS AND DRUMMOND, One Maritime Plaza, Suite
2 1600, San Francisco, California 94111, represented
3 by DONALD F. DRUMMOND, Attorney at Law, appeared as
4 counsel on behalf of Defendants and

5 Cross~-Complainants Steven Davis, Leonard Davis,

6 Robert L. Davis; and

7 ENGLAND & BELOTE, 425 California Street, Suite
8 1100, San Francisco, California 94104, represented
9 by RICHARD T. HANDEL, Attorney at Law, appeared as
10 counsel on behalf of Cross-Defendants Grubb &

11 Ellis; andg

12 RANDICK & O’DEA, 1805 Harrison Street, Suite
13 1771, Oakland, California 94612, represented by

14 WILLIAM J. TRINKLE, Attorney at Law, appeared as

15 counsel on behalf of Cross-Defendants Douglas Motor
16 Services, Leland Douglas, David Flett; and

17 Also present: Barbara Borsuk and Steven

18 Davis.

18

20
21

22

23
24
25
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Q.

Yes.

With regard to the cars that you said

were stored in the basement, can you describe

whether or not they were stored in one particular
area of the basement or whether they were
distributed?

A. Distributed.

Q. Throughout?

A. Throughout.

Q. No particular spot?

A, No.

Q. Did o0il and grease leak out of the cars

that were in long-term storage?

A.
Q.
0il and

A.

Q.

Yes.

Does that mean that there were puddles of

grease on the floor c¢cf the basement?
There was until we cleaned it up.

Did these puddles of o0il and grease that

I have referred to ever extend far enough that they

covered
A.
Q-

this su

more than one entire parking space?
Yes.

How broad at its maximum? How much of

rface area down here was covered with oil or

grease during the time you were there?

A.

It could run as much as a quarter,

TSUJIMOTC AND ASSOCIATES
Certified Shorthand Reporters
(510) 887-6889




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

thira.

Q. Was there any particular area that
accumulated more o0il and grease that you noticed?

A. No, it didn‘t. It was equal.

Q. When accumulations of oil and grease took
pPlace like this -- you said until we cleaned it up?

A. Right.

Q. What did you do to clean it up?

A. We used cleaning solvent and sawdust or

dry -- it is called rice, whatever it is.

Q. Rice hulls?
A, Something like that. I don’t know.
Q. When you were at the garage, Ron, how

often was this cleanup procedure employed?

A. Once a week.

Q. What did you do with the cars? You
couldn’t move the cars, could you?

A. We den’t have to move the cars. You go
under the car.

Q. How did you do that? Physically, I know
you didn’t crawl under a car.

A, No, I didn’t crawl under the cars.

Q. What did you do?

A. I didn’t do it. With a mop and just mop

it under the car with a mop and that is it.
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Q. wWho did this work?
A, One of the employees.
Q. Can you tell us who it was during the

time you were there?

A. Whoever was there. We would bring them
from another location, if necessary.

Q. Did Debbie do any of this cleanup work?

A. No.

Q. You didn‘t?

A, I would if necessary. I would do it,
sure. It doesn’t matter to me.

Q. Before Oscar was discharged, did he do
any of this cleanup work?

A. Yes.

Q. Can you think of any other individuals
whom you know did this kind of work at Harrison
Street?

A, You asked me yesterday about the
employees that we had down there and I do not

persconally remember any other employees down

I

there. I told you if we saw the payroll records,
could tell you. I don‘t know who else was down
there besides -- it was only really one-and-a-half,

maybe two person operation.

So when you say employees, it was sort of
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part-time, you know, intermingled. There was no --
it was a full-time employee, but there were only
two persons.

Q. Let’s talk more about your procedure for
the cleanup. You said you used mops. Did you use
mops and brooms or just physically use mops? Is
that the device you used to clean it up? I am not
joking.

A. I know you are not joking. You want to
know how to clean up oil, how we did it? We poured
down a little solvent, wash it‘with the long

brush. You put some rice or whatever, sawdust or

the rice, something. You used the word.
Q. Hulls?
A. Yes. You put that on, dries it up. You

sweep it up, put it in a box and use it again until
it got dirty. When it got to the point where it
wouldn’t absorb anymore, you throw it away.

Q. Where did you throw it away?

A. Wait now. We would put it in the garbage
can and then that would be hauled off by the
Oakland Scavenger.

Q. This was done approximately once a week?

A, Once or maybe three times a month. Just

depends. It depends on how much oil was down
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there. Whenever it got slippery, you would want
to. For your own safety, you would wapt to do it.
Mr. Bacharach would walk down there, I would have
to hold his hand soc he wouldn’t slip.

Q. Where was this solvent stored?

A. It wasn’t stored any place.

Q. Where did you get it? You bought it,
right?
A. No. I got it from a dispenser at Douglas
Motor Service. It wasn’t stored on the premises,
Q. How often would somebody go over to
Webster Street and get some of this solvent?

A. Just bring in a gallon container and
bring it over.

Q. Did it have a brand name, do you know?

A. Cleaning solvent. I guess Chevron
supplied it to us. I think they pumped it in a 5%
gallon drum for us so we would use it for years and
years. It was good for a long time.

Q. Do you still have those drums over at
Webster Street?

a, I don’t know if we still have them. I
doubt it, but I am talking about those dispensing
drums, the old fashioned one. You pull down the

lever and the o0il would come out or whatever was in
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there.

Q. Tell us, if you can, a little bit more
about the drums. Did they have a label on themn
that said contains X?

A, Yes, they had labels on them because
obviocusly you don‘t want to pull out the wrong
stuff or the wrong material.

Q. Do you remember the chemical name or the

description that was on the label?

A, Cleaning solvent.

Q. Did it have a number like Z-507?

A, No. It says cleaning solvent, period.

Q. Did it have the Chevron logo on it?

A, No, I don’t think it had the Chevron logo
on there. I don’‘t believe so. You will have to =--
I apologize. I am not making fun of you or

anything, but it is sort of to me.

Q. It is part of the job.

A, It is sort of ridiculous. As you say,
You have got a job to do. I am not laughing at
you.

MR. TRINKLE: We have been going for an hour.

MR. MORRISON: We are just about done. @Give
me a second to look this over and we might be

done.
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STATE OF CALIFORNIA
S8.

S Nt St

COUNTY OF SAN FRANCISCO

I hereby certify that the witness in the
foregoing deposition was by me duly sworn to
testify the truth, the whole truth and nothing but
the truth in the within-entitled cause; that said
deposition was taken at the time and place therein
stated; that the testimony of said witness was
reported by me, PEGGY TSUJIMOTO, a Certified
Shorthand Reporter, and a disinterested person, and
was thereafter transcribed into typewriting.

And I further certify that I am not of counsel
or attorney for either or any of the parties to
said deposition, nor in any way interested in the
outcome of the cause named in said caption.

In witness whereof, I have hereunto set my
hand and affixed my seal of office this 11ith day of

July, 1992.

Y T e - - S

ORI Vi X
PEGGY TSUJIMOTO _
(Pl NOTARY PUBLIC - CALFORNIA

SAN FRANCISCO COUNTY
My comm. expires JUL 2, 1983

e e e

f&?%% J%a%wwdéo

PEGGY TSUJIMOTO, NOTARY
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PROOF OF SERVICE BY MAIL (1013,2015.5 C.C.P.)

I am a citizen of the United States and a resident of
Alameda County. I am over the age of eighteen years and not a
party to the within action; my business address is 1999 Harrison
Street, Oakland, California 94612. On March 8, 1993, I served
the within Petition for Review of Failure to Act by the County of
Alameda Health Care Services Agency re: Corrective Action Order
for Harrison Street Garage, 1432 Harrison Street, Oakland,
California 94612 and Request to Hold Petition in Abeyance
in said action by placing a true copy thereof enclosed in a
sealed envelope with postage thereon fully prepaid, in the United
States mail at Oakland, Alameda County, California, addressed as

follows:

Messrs. Ron and Leland Douglas
c/o Mr. William J. Trinkle, Esq.
Randick & O'Dea

1800 Harrison Street, Suite 2350
Oakland, CA 94612

Mr. Paul M. Smith

Hazardous Materials Specialist

Alameda County Health Care
Services Agency

Hazardous Materials Program

Department of Environmental Health

80 Swan Way, Room 200

Dakland, CA 924621

Gilbert A. Jensen, Esq.

Sr. Deputy District Attorney

Consumer and Environmental Protection Div.
7677 Cakport Street, Suite 400

Oakland, CA 94621
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Regional Water Quality Control Board
San Francisco Bay Area Region
2101 Webster St., Suite 500

Qakland, Ca

94612

I declare under penalty of perjury that the above is true

and correct.

Executed on March 8, 1993, at Oakland, California.

oy v






