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DECI,,ARATION OF JONATHAN S. LEO

I, JONATHAN S. LEO, hereby declare:

l-. T am the attorney of record in the above-captioned

matter, and I have personal knowledge of the facts herein alleged,

2. On ,fanuary L4, L99L, rny cl ients, Alvin Bacharach and

Barbara Borsuk (collectiveLy 'rPetitionerrr ) , and I met with PauI

Snith, hazardous naterials specialist with the ALameda County

Health Care Services Agency, and Mark Thomson, Esq., Deputy District

Attorney for the county. The purpose of the meeting was to discuss

the cleanup Order ( 'rorder") issued to rny cl ients by the County

regarding the Harrison Street Garage, and, in part icular, the

County's fai lure to name Douglas Motor Services (rtDouglastt) on the

Order. On my cl ients'  behalf,  I  asserted the fol lowing posit ions

represented in the accompanying Petition: (1) that my clients never



operated the underground storage tanks (rrusTsrr) on the property;

(2) that they did not own the UsTs which were in place when the

California underground Storage of Hazardous substances statute was

enacted in 1984; (3) that Douglas did oqtn and operate the USTst

(4) that Douglas'  negl  igence in such operat ion and i ts fa i lure to

comply r,rith the statute was the prinary cauEe of the current

contamination problemi and (5) that the statute and overwhelming

water Board precedent favored at least adding Douglas to the order.

3. The county rras unpersuaded by the foregoing

arguments and the supporting documentation. Mr. Thomson stated

that the county would not add Douglas to the Order as an additional-

responsible party.

4. Mr. Thomson stated that it is the county's view that

Petitioner or,rns the USTS on the property. It is ny understanding

that the County's position in this regard is based prinarily on the

fact that USTS exigted on the property when lt uaE purchaEed by

Pet i t ioner in l -945.

5. on behalf of the county, Mr. Thomson aEEerted that

Douglas is not the olrner of the USTS which it purchased and

instal led on the property,  and that Douglas'  decis ion to ident i fy

itself as the lor,llerrr of the UsTs on the installation pennits was

neither dispositive of nor relevant to the question of their

ownership for purposes of the Underground Storage of Hazardous

Substances statute, since these were rnerely standard forn pernits

obtained by the installation contractors hired by Douglas.

Mr. Thomson further stated that the listing of Douglas as the
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rrownerrr on the operation permit issued by the county does not

indicate conclusively an olrnership interest in the USTS.

Simi lar ly,  he stated that DougLas'  ident i f icat ion of  i tsel f  as the

rrownerrr of the USTS on the state Board Hazardous substance storage

statements is not a definitive statement of ownership.

6. Mr. Thomson acknowledged that Douqlas and not

Petitioner was the operator of the uSTs on the property, and that

Petitioner did not operate the USTS on the property at any tirne

during Dougla6' tenancy. Mr. Thomson further acknowledged that

operators are regponsible for corrective action under the statute.

Nevertheless, Mr. Thonson refused to provide any basis for the

County's decision not to amend the Order to add Douglas as an

additional responsible party. Ile stated only that it was 'rnot

inappropriaterr for PetitLoner to bear the full burden of corrective

action alone. The County stressed the irnportance of the

expeditious performance of necessary corrective action, but failed

to respond to, or atternpt to refute, ny statenent that merely

adding Douglas to the order would not delay such expeditious

performance.

7. The parties agreed that the cost of the corrective

action could be very substantial , and Mr. Thonson cited the figure

of $1,3 rni l l ion. Al though I  quest ion the basis for ! t r .  Thornson's

figure (since an estinate of remediation costs normally must await

the conclusion of an acceptable characterization of the l-ateraL and

vertical extent of contamination and the deterrnination of

appropr iate remedial  act ion),  my cl ients indicated that such
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liability was beyond their neans and would noost likely push therd

into bankruptcy. Mr. Thonson only responded that Petitioner could

pursue Douglas for contr ibut ion to such costs in a civ i l  act ion. I

pointed out that, by its failure to incfude Dougl-as on the Cleanup

order after being reguested to do so, the County was sending a

message to Douglas, and al l  others,  that i t  d id not hold Douglas in

any way responsj-ble for the site contanination, and that this, in

turn,  l tould unnecessari ly and unfair ly inpair  Pet i t ioner 's abi l i ty

to maintain such a civil action aqalnst Dougl.aE for contribution or

indennity. Mr. Thomson replied only that the purpose of a

corrective action order wag not to send messages, but rather to

achieve remediation. Mr. Thomson concLuded the neeting by

indicat ing that i f  Pet i t ioner did not conply with the county 's

cleanup Order immediately,  he would l ikely f i le a c iv i l  or  cr in inal

enforcement act ion against Pet i t ioner.

I declare under penalty of perjury that the foregoj-ng is

true and correct.

Executed this

Francisco, Cali fornia.

day of February 1991, at Sanb
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