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Douglaa ltotor Services ("Douglas") subnit8 thi8 response in

reply and opposition to petLtioner's EetitLon (the "petitionr ) fo!

review of the conduct of the Al.aneda County EeaLth Services Agency

(the 'County"). For the reasona dlscuseed below, Dougla8 aaaerts

that the decision of th€ Agency was neither arbitrarf/ nor

capricious but, rather, comports fully with existing law and the

rulings of this Board. The gounty, e decision should, therefore,

be upheld and petitionerE, petition denied.

FACTS

The subject prop€rty has been owned by Alvin Bacharach and

Barbara Borauk, petLtioners herein (.p€titioners,) since 1945. It

is believed that two 550 gallon underground atorage tanks ( "USTa,)



which are referred to in the petition and this response wer€

acquired by Petitioners at the time they purchased the property.

In L972. Douglas purchased the parking business on the

Eubject property from Carl Don Skjolander. The deal was for good

rrill and receivables on1y (See Declaration of teland Douglas in

Reaponse to the PetLtion of Al-vin Bacharach and Barbara Borsuk re:

Corrective Action Order for Harrison Street Garage, 1432 ltarrison

Street, Oakland, Cali fornia (hereinafter,D,ouglas Declalat ionn,

attached hereto as Exhibit "A"). A lease for the property wag

contemporaneously, but entirely lreparatgly, negotiated with

Petitioners. The Lease waa for the real property and its

appurtenancea (see leaaea attached to the petition as Exhibits
' A i ,  t r B n  a n d  ' c ' ) .

In 1975, DougLas replaced one of the 5S0 gallon tank on the

premises with a larger 11000 gallon tank. BecauEe Douglas was

replacing a tank that belonged to petl,tionera, Douglaa attempted

to get Petitioners to contribute to the cost of the tank and Lta

installation. petitioners refused. Douglas chose not to dispute

Petitioners' position but rather to sinply replace the tank at its

expense. (Douglas DeclaratLon). At no time was ownership of the

newly installed tank discussed; Douglas always assumed it was,

upon installation, petitioner8, property.

In 1982, water was found in the gasoline in the other 550

gallon tank on the property. Dougtas dLscussed the situation with

Petitioners on several occaaiong to no avall (Douglas Declarationi

Declaration of Steven Davig in Support of Uotion for Order

Conpelling Answera to euestions at Deposition, attached hereto as



Exhibit "8"1). Douglae, thereupon, replaced petitionera, tank

and, as before, approactred petitioners with a reque8t for a

contribution toward the co8t of the replacenent. As before,

Petitioners refueed; later, petitloners relented and agreed to pay

about 208 of the cost of the replacement.

In 1984 and thereafter, when California law required that

USTE be perrnitted. Douglas conplied with the lawe, listing itself

as the of the tanka.

Petitioner8 never asked Douglas to empty the tanka at the

expiration of the lease nor did petitionels ever demand that

Douglaa remove the tanks. In fact, prior to the tenrination of

the lease with Douglas, petitioners entered into negotiations srith

Steven Davia during which, it waa suggested that Davis night .use

the gas pumpE and provide a serrrice to the parkers.. (Davis

Declaration ) .

At no time during Douglas,a tenure on the property did its

tank reconciliation procedures, which consisted of comparison of

stick readings nith mete! readings and sal-es figures, indicate any

Loss of product fron any tank ( Douglas Declaration).

^ Exhibit "8" consists of portions of
Steven Davis nhich sag filed in- a separate
Davis and petitioner8 .

the Declaration of
action b€twsen xE.



POINTS AilD ATIIIIORITIES

I .

TIIE COI'UTY'S DECISION TO NOT ADD DOUGIJAS TO THE
CLEANUP ORDER WAS SI'PPORTED BY ST'BSTANTIAT EVTDENCE

IN THE RECORD AND SHOI'LD NOT BE REVERSED

A. Standard of Revietr.

PetLtioners, point out in the Petition that thiE Board's

holding in In Re Exxon Company. !r-LA-, WO B5-2, (,,Exxon,) confers

on the Board a nodified "independent J udgment rule" standard of

review. However, Petitl,onera fail to note that. al6o under Exxon,

the Board will uphold the decision of the administrative agency if

the Board findE that the agency, a decision waa based on

substantial evidence in the record. As is demonatrated below,

Alameda County,s deci.sl_on was, in fact, baeed on substantial

evidence and should be upheld.

B. Su_bstantial evidence in the record demonatrates that

Petitioners are the osrnerlr of the underground storage tanks on

Exxon, as doeg the caae at hand, involved the Lssue of

ownership of USTS. The locaL agency in Exxon decided that the

Exxon Company was the owrrer of certaln USTS based on personal

property tax records whlch indicated that the company had paid

personal property taxea on aeveraL items on the property including

the USTS. The Exxon Company disputed the records and the Board

agreed, holding that the records dLd not compromiEe "subatantial

evidence " of ownerahip.

In the present instance. there can be no dispute that

Petitioners ormed the original 550 galLon tanks which oouglas

eventually replaced. petitionera, however, attempt to claLm that,



by replacing the tanks, Douglas gomehow becane the owners of the

newly J.netalled tanks. ths porition is in dlrgct contradictLon

with the tenns of the leases. patagraph 4 of the leases required

Lessee to "aurrender the premisee in the same condition aa

received". The premises were received with tanks in place and

eere returned in the same condition. paragraph S of the lease

states that!

all alterationa, additions and inprovements,
incJ.uding fixtures made in, to or olt the preniges,
except unattached noveable buginees fixtures shall
be the property of teaaor and 6haLl lemain upon and
be surrendered with the prenises ... .

This lease terr co,mE orts with the mandates of California CiviL

Code S 1013!

when a person affixes his property to the land of
another, without an agreement pemitting him to
remove it, the thing affixed ... belongs to the
owner of the Land, unless he chooses to require the
foraer to rernove it . . .

Petitioners never demanded the emptying or removal of the tanks

with Douglas at the exlriration of Douglaa,a Lease ( DougLas

Dec laration ) . Further, Petitionera, negotiated wLth the

subsequent lessee for the use of the tanks (Davis Declaration).

Both the law and the leases clearly place owTtership of the nerrly

installed tanks pith petitionera.

Petitioners then argue agal-nat the plain terms of the leaae

by suggesting that llouglas,s conduct establishes that Douglas

considered itself the ow'ter of the USTS. To the contrary,

Douglas,s conduct reinforces the fact that it did not coneider

itself to be the owner of the tanks. on the occasion of both tank

replacernents, Douglas requested financial asaistance fron

Petitioners. On vacation of the prenisea at the expilation of the



lease, despite having received ninimal financial assistance xrlth

the tank replac€m€nts fron p€titionera, Douglas nade no attenpt to

obtain compensation for the tanls. ythen the 1aw required the

orrnera of USTg to pemit their tanks and petitioners refused to do

so, Douglas took it upon itself to comport with the law. DougLas

only perforned that task that circumstances and petltioners,

refueal to act dictated.

Plaintiff states that the thLs Board adopted .aa its owrr'

the holding of the appel1ate courc in lturr v. Cohen (192?) g7

Cal.App,3d 478 to the effect that an UST is a renovable fixture

which does not become part of the realty. fgmoring for the mcrment

the fact that no authority ig cited in support of petitioners,

inplication, certainly Euch a holding could not and would not be

invoked by a court or this Board in contravention of the clear

te:ms of a lease .

Alameda County, E detetf,ination that petitioners, not

Douglas, are the ownera of the USTE is supported by substantial

evidence; the County,e cleanup order should b,e allowed to stand.

I I .

PETITIO!{ERS ARE mIE PROPER PARTTES TO BE
CHARGED YTITH CLEAilI'P OP THEIR OWI{ PROPERW

As the oerners of the UST8 and the property, petitioners

The California Underground Storage of Hazardoua Substancea

Iaw (the "Statute") authorizes a local agency to iaaue compliance

orders to the nowTrer, opelator or other reeponsible party. "

Alameda County, based on substantial evLdence in the record,

A .



detennined that Petitioners were the owners of the USts and

therefore were proper parties to nane.

In addition, Petitioners, without guestion o$rners of the

property, may be held liable as an 'other responsible party,.

This Board itsel.f stated in In the ltatter of the petition of

vallco Park, IIESL, I{e 85-18, rhar .[!]he ultinate regponeibility

for the condition of the land is with the ouner.' perhaps even

nore succinctLy, this goard held in In the l.{atter of the petitions

of Arthur Spitzer, Harvey Jack l.tuller, Bettina Brendel, Spic E

Span, Inc., S & S Enterprises, Inc. and Aratex @.g., Inc., We

89-8 ,  tha t :

A long line of State Board orders have uphetd
Regional Board ordere holding landowners responsible
for cleanup of pollutLon on their property
regard).ees of their involvement in the actj_vitles
that initially caused the pollution.

The Board went on to say in Spitzer that a landowrrer is ultimately

responsl-ble for the condition of his property, even if he is not

invoLved in the day-to-day operatiola. If the property onner

knows of a discharge on his property and haa sufficient control of

the property to correct it, he ehould be subject to a cleanup

order under Water Code section 13304. Although this case does not

directly engage the Water Code, the 'other responsible party.

phrase in the Statute suggests that the sane analysis pertain.

B. Petitioners had accesa to the prop€rty and the

tanks at anv time.

Petitioners claim that they did not have access to the

property, could not ascertain ita condition without Douglas,s

cooperation and therefore did not have the abLlity to comply with

the Statute or any other relevant lawa. Thia position is b€Iied



by the teros of the lease wherein it is stated in Paragraph ?

that:

Leasee agreea that Leasor and hls agent8 may €nter
upon the denised premises at all reasonable times to
inspect the same, . . . .  or to make any changes or
alterations or repails which L,essor shal1 consider
necessary for the protection, improvement or
preservation thereof . . .  .

petitioners had contractual acceaa to th€ property at any ti-ne but

chose not to exercLse it. This is further manifeated by the fact

that Uark Borsuk, on behalf of petitionerE, contacted James gowers

of Subsurface Conaultants in Septenber, 1987, while Douglas,g

leaEe was still in force, to discuas the possibility of retaining

Subsurface Consultants to perfo:n a Eite inveatigatLon on the

subJect prop€rty (Declaration of JameE p. Bonef,s in Opposition to

Plaintiff'e Application for Right to Attach Order and !{otion For

Appointment of Receiver ( Bowers Declaration) attached hereto aB

Exhibit "C'2). Despite !,1r. Boerers opj-nion that an investigation

ought to be done, Petitioners did nothing until June of 1990

( Bowers D€cLaration) .

C. DougLas eonplied throughout its tenure on the

propert]/ wi.th all operative laws inCludinq the Statute.

Prior to 1984, no environmental lawa affecting the

underground storage of gasoline lrere in effect. Douglas,s

decisione to replace the two 550 gallon USTS were predicated on

business decisiong. When the Statute r'as enacted, it rras

Petitionels, not Douglas, who refused to comport with the law

which required that the owners of USTS register then. fn spite of

2 The declaration of Janea
action betseen Petitioners and
Footnote l.

Bow€ra wag filed as part of
Steven Davig aa digcussed

the
in



P€titioners' inaction, Douglas took it upon itself to comport with

the lan.

Petitioners a11ege, with no aubstantiation whatsoever, that

Douglas did not monitor the tanks. In fact Douglas did perfom

Lnventory reconciliations which is all. that was required of it

( Leland Douglaa Declaration) .

Petitioners allege, again on no evidence, that Douglas knew

of unauthorized releases, failed to report unauthorized releases

and failed to take any tylre of corrective action. In fact, there

is no evidence that Douglas, was ever aware of any unauthorl_zed

release (See Douglas Declaration). }{ot knowing of a release, of

course, renders reporting moot. Aa for aa taking correctLve

action. when it became arrare that the gasoline in one of the tanks

rtas becoming contaminated with water, even though inventory

reconciliation indi.cated that no product was being lost, DougLas

pronptly reported the matter to the tank ownere. petl_tioners.

When Petitionera refused to do anylhing about the situation,

Douglas, prior to the paasage of the Statute, on its own, replaced

the tank.

Petitioners suggest that Douglas failed to close the tank

on termination of its leaae, yet petitLoners ' at that very time,

without consulting Douglas, rdere negotiating with the aubaequent

lessee, Davis, to use the tanks and sel l  gasol ine. Clearly,

Peti t ioners considered thenseLves to be in control of;  i .e.,  the

owners of, the tanls. Further:Ilore the tanks were not being

considered abandoned at that time and Douglas had no duty to close

them. It rdas onLy after Davis declined petitioners, offer of the



use of the tanks that petitioner8 attempted

reaponsibility for the tanlE on Douglaa.

to place

D. Neither the County nor the State Board are bound by

contractuaL terms and conditiong enteaed into between the partiea

to the contract.

Petitioners arg"ue that DougLas should be the prinary focus

of the County's cLeanup order because of a variety of contractuaL

terms and conditions in the leases which allegedly place the

responsibility on Douglas. lhis Board, however. has consistently

held that it is not appropriate for the local agency or the State

Board to involve itself in deciding issues of allocation of

responsibil,ity between different parties to a cleanup. In the

Uatter of the Petition of San Dieqo Unified port Di8trict. we 99-

12. In that case, the Board upheld the Regional Board,s flndlng

that the Port District was prinarily reaponsible for the cleanup

on propelty which the port District argued it merely owned but waa

not involved in the activitieE causing the pollution. Similar).y,

in In the ltlatter of the petition of John Stuart, Doino Bualness as

Stuart Petroleum, WO 86-15, the Board disnissed a sublesgor,s

arglxnent that the te!.ns of the sublease between it and the

gublessee determined their relative dutiea regarding a cleanupr

"[I]t is not the province of this Board to assigm
riqhts and duties between various third Darties
based on their mutual contractual obtigitions.
Those issuea must be decided elgewhere.

PetitionerE argument that, if Llouglaa i6 not naned, it will hinder

their future legal remedies does not comport wj.th the acknowledged

approach of the Board or the law. Aa the Board clearly implies in

lts deciaions, Petitionerg have at their diaposal the full panoply

r.0



of legal remedies. It is there they should look for vindication

of their position, not to this Board.

I I I .

THE DECISION OF TIIE COUNTY TO NAI,TE OI{LY PETITIONERS AS RESPONSIBLE
PARTIES COI{PORTS I{ITH BOTE THE I,AW AND gHE DECISIONS OF TIIE SIATE

BOARDT PETITIONERS, PETITION SEOULD BE DENIAD

Petitionera cite Exxon, EBpEllr for the proposition that

"generally speaking it is appropriate ... to na.me aL1 parties for

ethich there ia reasonable evidence of responsibility In

Exxon, however, the Board elaborated on ita finding by stating

that. to name a party, there must be substantial evidence to

support the finding of responsibility and "aubstantial evidence'

means "credible and reasonable evidence'. Alameda County

investigated the present situation and found no such credible and

reasonable evidence; indeed, none exists. The tanks which were

removed had been on the property and owned by petl_tioners for 30

and 37 years, respectively, Douglas operated the tanks for only 3

and 10 years, respectively. During this ti,me, there t as no

indication of product loss as evinced by Douglas,s invenrory

reconciliation practices. one tank was removed and replaced nith

a larger one in 1975. Ithen the other tank exhibited si.gns of a

potential problemi i.e., when th€ gasoline in that tank became

contaminated with water, Douglas renoved and replaced the tank.

There is no suggestion that the tanks that Douglas installed had

failed. As the Board stated in Exxon!

lwle have not hesitated to uphold the Reoional
Board when it has na.ned partie; where theie is
substantial support in the record. ... The record in
th+i cas€ simply does not contain the requisite
ev idence . . .  .

11



Petitioners cit€ Stuartr €gEr in support of its Bxxon argument

and to further Buggest that the question is not one of present

control of the contaminated property. The question certainly Ls

not one of controL, nor is it one oi contract oi atatuE eitheri

the queEtion sinply whether or not substantial evidence exists in

the record to nane Douglas aa a reaponsible party. The Board has

indeed stated that. under the appropriate circunstances, lt is

correct to name Just a tenant on a cleanup and abatement order -

if such is Justified by the evidence in the case. In another

instance, it may be Just as correct, as it is here, to name only a

landowner. Each case must be addressed on its owTr merits. The

facts in the present case silnply do not support the addition of

Douglas as a prj-marily responsible party.

CONCLUSTON

Alameda County thoroughly investigated the facts

surrounding the contamination oo the subject property and found

substantial evidence in support of naming petitioners only as the

parties responsible for the cleanup. petitioners have produced lo

credible evidence to support their clain that Douglas should be

named as a primarily responsible party. The decision of the

County should stand and petitioners, Detition should be denied.

Dated: March 25, 19 9l Respectfully Eubnitted.

RANDICK T O'DE,A

ulie I{. Rose
Attorneys for Respondent

12
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PETITION FOR REVIEW OF FAITT'RE
TO ACT BY TIIE COUNTT OT AI,AI{EDA
HEAJ,TH CARE SERVICES AGENCY RE:
CORRECTIVE ACTION ORDER FOR
HARRISON STREET GARAGE, 1432
HARRISON STREET, OAKLAITD,
CALIFORNIA 946L2

BEFORE THE CALIFORNIA

STATE WATER RESOT'RCES CONTROL BOARD

No. :

DECI^ARATI Olr OF LEI,AND
DOUGI,AS

I, ITELAIID DOUGLAS, declare that!

1. I am a general partner in Douglas uotor Services and I

have personat knowledge of the matters atated herein and could

competently testify thereto if called on do ao at trial .

2. In 1972, Ilouglas purchased the parking businese Ln

existence on the subject property fron Carl Don SkJolander. Ihe

terms of the sale called for the purchase of the business ( good

wi1l, receivables and some inventory ) only. It was understood

that all- improvenents on th€ premises rrere owned by the

petitionels in this matter, a&VIN BACHARACH Al{D BARBARA BORSITK

(hereinafter referred to as .peti t ioners,).



3. Concurrent with the purchase of the busJ.neaa, D,ouglas

entered into a Leaee for the property with the petitionera. Two

additional leages extending Douglaa,s leasehold intereat to lr(arch

31, 1988 were subsequently executed ( Copie€ of the leases al.e

attached to Petitioner,s petition as Exhibits 'A,'

4. The leaees contain provLaion regarding Douglas,g

responsibility for "leakage'. No discusaion whataoever concerning

the meaning of this term took placei it lfaa assumed by Douglas

that this referred to damag€ due to problens with the sewage

aystem, the water pLpes and the sprinkler aystem on the premiaes.

5. The only environnental igsue that waa discussed was

that concerning the possibility that vehicular accesa to the

garage would be curcailed by governmental action to addres s aLr

Pollution problema. Paragraph 35 of the first lease ( Exhibit 'A')

and Paragraph 34 of the second leaee ( Exhibit .B') was the result

of these concerns. No diacusaioD at all of the underground tanks

took place.

6. from 1972 through 1988, D,ouglas operated a parking

garage on the preniees. As a convenience to cuEtomera of the

ltarage, gasoline was nade availabl.e. The €rmount of gasoline

punped was extremely small, averaging 11000 gallons per month over

the terir of the leases.

7. In 1975, it appears that Douglas replaced one of

Petitioners' 550 gallon underground storage tanks. Becauae the

tank to be repJ-aced belonged to petitionera, Douglas requested

that Petitionerg participate financJ.ally in the cost of its

replacement, Petitionera refused. Apparently, Douglas thereupon

replaced the tank at Douglaa,s expense.



8. Prior to the leplacenent of the second 550 gallon tank

in 1982, we had numeroua dlgcugeionE with Petitioners regarding

the fact that nater was showing up in the gasoll'ne Ln that tank as

indicated by the water-detecting "paste" on the stick used to

measure product level in the tank. We asked Petitioners what they

were going to do about it and they said "nothing". We then asked

if Petitioners would contribute to the coEt of replacing their

tank this time i Petitioners finally agreed to contribute about 20t

of the cost.

9. When the law required that pernits be obtained by the

owners of underground atorage tants for their use, Douglas

pernitted the tanks to assure compliance with the law.

10. Shortly after the lawa regarding tanks were enacted.

we discussed the lequilenents for the tanks on the Ilarriaon Street

ProPerty with locaL officials and srere toLd that, because of the

extremely lorr throughput, it would not be necesEary to conduct

yearly tank integrity testl-ng so long aa no inventory

reconciliation discrepancies appeared.

11. To the best of my recollection, at no time during

Douglaa's tenure on the property did inventory control procedures,

which consisted of comparisons of tank stick readings, meter

readings and sales figures, indicate that gasoline waa being lost

from any tank.

12. In 1988, r*hen Douglas's lease was not renewed, Douglas

voluntarily vacated the property leaving the two tanka in place.

There was never any discussion as to whether another tenant was

going to use the tanka. There was never any reference to their

being abandoned. Petitioners never demanded renoval of the tanks.



I, LELAND DOUGLAS, am a g€neral pattner in Douglas ltlotor

Services and have been authorLzed to execute this verification on

its behalf. I declare under penalty of perJury under the lawe of

the State of California that the matters stated in thig

declaration are true and correct and that this declaration waa

executed on Ualch 25, 1991, at Oakland California,

Dated: l tarch 25, 1991
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RICHARD T. WHITE
MICHAEL P. WALSH
TIMOTHY I{ .  I .TOPPIN
FITZGERALD, ABBOYT & BEARDSLEY
1221  Broadway ,  2 l s t  F loo r
Oak land ,  Ca l i f o rn i a  94512 -1837
Te lephone :  ( 415 )  451 -3300

GREGORY I,IELKI },IATTEOSIAN
ATTORNEY AT LAW
2636  War r i ng  S t ree t ,  No .  202
Berke ley ,  Ca l i f o rn ia  94704
Te lephone :  ( { 15 )  544 -24E0

Fi r
ALAMEDA

t:D
COUNTY

DEC e l lgg0

,,}fffi
Attorneys for
STEVEN DAVIS, LEONARD DAVIS and ROBERT L. DAVIS

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF ALAMEDA

A L V I N  H .
BARBARA

BACHARACH and
JEAN BORSUK,

cas€ No.  6;0056\3
N o .  -  6 6 6 2 9 O - 3

DECT"ARATION OF STEVEN DAVI S
IN SUPPORT OF UOTION FOR
ORDER COXPELLING ANSWERS TO
OUESTIONS AT DEPOSITION

P l a i n t i - f f s ,

STEVEN DAVIS,  LEONARD DAVIS,
ROBERT L.  DAVIS,  and Does I  to  25,
i n c  l u E i v e ,

Defendan ts . Hea r i ng  Da te :  l / l l / 9L
T ine :  9 ;  30  a  .  n .
Depar tmen t :  l 9

AND RELATED CROSS.ACTION

I ,  S teven  M.  Dav is ,  a lec la re  as  fo l l ows :

1 .  I  an  one  o f  t he  th ree  l essees  o f  t he  ga lage  l oca ted  a t

1428-1432  Har r i son  S t ree t /A l i ce  S t ree t ,  Oak land  ( ' t he  ga rage ' )  and

an  ind i v idua l l y  naned  a le fendan t  he re in .  The  fac ts  s ta ted  he re in

a re  o f  u ry  pe rsona l  know le t l ge  and ,  i f  ca l l ed  as  a  H i tness  to  tes t j . f y

i n  t h i s  ma t te r ,  I  cou ld  and  wou ld  Ees t i f y  compe ten t l y  t he re to .

2 .  On  March  5 ,  7987 ,  I  made  an  o f f e r  t o  Mr .  A l v i n  H .

Bacharach  ( 'Eacharach ' )  t o  pu rchase  the  ga rage .  Bacharach  re fuaed

l .
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me on l {ay 2 ,  1990, and is at tached hereto as Exhibi t  D and

inco rpo ra te t l  he re in  by  th i s  re fe rence .

10 .  on  November  10 ,  198? ,  s tephens  sen t  a  so i l  con tamina t i on

d isc losu re  s ta temen t  t o  Bacharach .  Bacharach  re fused  to  s ign  the

s ta temen t  ae  o r i g ina l l y  c l ra f ted .  He  haa l  Buchman  ed i t  ouE  the  f i r s t

t h ree  l i nes  o f  t he  d i sc losu re  s ta tenen t .  He  then  s igne t l  an  ed i ted

v€ rs ion  da ted  Novenber  25 ,  1987 .  Bacharach  haa l  ed i ted  ou t  t he

sentence referr ing to soj . I  contaminat ion due to underground storage

tanks .  The  ea l i t ed  l i nes  o r i g ina l l y  read : 'Th i s  l e t t e r  i s  t o

con f i rn  tha t  a t  t he  above  p remises  the re  ex i s t s  t he  po ten t i a l  f o !

sol l  contaninat ion due to Ieakage from the exist ing underground

gaso l i ne  s to rage  tanks .  Ada l l t i ona l lY ,  . .  - ' -  A t tached  as  Exh ib i t

E are true and correct copies of  the above-uent ioned ataterenta,

i nco rpo ra ted  he re in  bY  th i s  re fe rence .

11 .  I n  o r  abou t  Noveube !  o f  19E7 ,  I  was  p resen t  a t  a  nee t i ng

in Buchnan's of f ices where Bacharach Etated that the tanks cl i t l  not

Ieak. He exPlalned that he wanted the three l ines renovecl  f ron the

cl isclosure statenent because he fel t  that they could be construed

as an adnission by hin that the tanks had leaked in the past or

were currentry leaking'  Euchnan then suqqested that r  coul ' l  us

the gas punps and provide a serviee to the parkers.  I  stated that

I  nanted to have nothing to do with pumping gas as I  had been told

by my insurance agent at  State Far[  that I  coulcl  not get coverage

fo r  punp ing  gas .  I  pe rsona l l y  was  a f ra i c l  o f  t he  r i sk  o f  f i r e  f rom

the gas purnps. I  naale j . t  verY clear to Buchman and Bacharach that

I  had  no  i n ten t i on  o f  Punp ing  gas ,  r rash ing  ca rs ,  o r  do ing  any th ing

other than parking cars.  Durlng the tern of  the lease to this

date, nei ther I  nor ny at tendants have ever operated the punPs.
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12. In the in i t ia l  a lraf  t  of  the lease, Bacharach andl ! {ark

Borsuk  i nc luded  a  p rov ia ion  mak ing  u re  respons ib le  fo r  any  so i l

con tamina t i on  c lean -up .  I  r e fused  to  s lgn  th i s  a l ra f  t  o f  t h€  Iease .

I  asked  Bacharach  why  th ie  c lause  nas  j ' nse r ted  i f  t he  tank8  had  no t

Ieakecl  and were not leaking and the 6oiL $tas not contaninated. H€

responded that they had not leaked and vrere not noH leaking and

that the soi l  l ras not contaninateal ,  but that nobody cou).d predict

l r ha t  n igh t  occu r  p rospec t i ve l y  ove r  t he  nex t  f i f t een  yea rs .  s lnce

the Iease was to be for f i f teen years and since i t  r ras to contain

a  r i gh t  o f  f i r s t  re fusa l  t o  pu rchaEe ,  Bacharach  fe l t  t ha t  I  Ehou ld

sha re  i n  some o f  t he  respons ib i l i tY  fo r  p rospec t i ve  r i sk .

13 .  I  a l so  ques t i oned  the  ' as  i s '  c l ause  o f  t hg  l eas€  i n

conjunct ion with the repair  anal  naintenance provis ions, and in faet

suggested revis ions to i t .  Buchnan explained that 1 was misreading

the lease and that ry concerns were unwarranted. He said that I

was obviously not responsible for rehabi l i tat ing or rebui ld ing the

garage, He said that th is r"ra s a standard clause for a t r j 'Ple net

Iease. I  vras just  responslble for repair ing and Daintaining norEal

wear  and  tea r .

14 .  on  Apr i l  24 ,  l 99O '  I  ne t  r r i t h  Lee  Doug las  a t  h i s  ga rage

located on glebster St leet.  Lee Douglas was the tenant of  th€

garage immediately p! io!  Eo my tenancy. I  took notes of  our

nee t i ng .  A f te r  t he  mee t lng .  Lee  Doug las  i n i t i a l ea l  my  no tes .

Mr.  Douglas stated that the underground storage tanks $ere there

p r io r  t o  t he  i ncep t i on  o f  h i s  l ease  i n  l 9?4 .  He  s ta ted  tba t  he

never performed any naintenance on the unalerground storage tanks'

Mr .  Douq las  sa id  tha t  seve la l  Bon ths  p r i o r  t o  t he  ex

lease .  he  had  l unch  a t  R ipo l l ' s  r€s tau ran t  w i th  Bacharach  and  Mark
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Porsuk. He said he tolal  Bacharach and l . lark Bor6uk at that . l_u4ch

tha t  a t  l eas t  one  tank  $ ras  l eak rnq .  Du l i ng  l unch ,  he  a l so  sa ia l  he

to ld  theu r  t ha t  t hey  had  a  repo r t i nq  and  req i s t ra t i on  ob l rqa t i on

reqardinq the unuseal or abandoned tanks. ur.  Douglas tolc l  ne that

S,r__-t h e.__re_el ir__-b e had several conversatione with Bacharach

reqard ing  tank  l eakaqe ,  and  tha t  i n  f ac t ,  a t  l eas t  one  tank  had

been  repa i red  o r  rep laced .  Honever ,  t hey  hac l  de te rm ined  tha t  a t

l eas t  one  tank  was  6 t i l l  Leak ing  because  the re  was  wa te r  i n  t he

gas .  They  on l y  used  one  tank  because  the i r  cuE toners  on l y  needed

one  t ype  o f  gas .  The  o the r  t ank  had  no t  been  used  fo r  seve ra l

yea rs .

15 .  A t  t he  end  o f  ou r  mee t ing .  H r ,  Doug las  gave  ne  a  no t i ce

which he haal received from the Alanecla county Health Services. The

not ice, which l , ! r .  Douglas saial  l rould autonat icaLly have been nai led

to  Mr .  BachaEach ,  d i scussed  a  p rope r t y  oe .ne r ' s  du t i es  and

responsibi l i - t ies xespect ing abanaloned underground storage tanks.

I t  a l so  c l i scusse i i  pena l t i es  fo r  nonconp l i ance .  I  had  neve r  seen

th i6  no t i ce  be fo re .

15 .  On  ay  1 ,  1990 ,  c reg  Ma t teos ian  and  I  wen t  t o  A lameda

Coun ty  Hea l th  Se rv i ces  Agency  ( 'ACHSA ' )  t o  c le te ] rm ine  wha t

inforurat ion was avai lable on the underground storage tanks at  the

garage .  I {e  Iea rned  tha t  no  tanks  had  eve r  been  reg i s te red  as

abandoned .  AcHsA had  no  i n fo rma t ion  tha t  any  so i l  o r  wa te r  e lean

up had ever been undertaken at the garage. There rras no record

tha t  any  tanks  had  eve r  been  repa i red  o r  rep laced .

17. On l , lay 2,  I99O ,  Greg . l , lat teosian and I  went to the Bay

Area  wa te r  Qua l i t y  Con t ro l  Boa rd .  They  a l so  had  no  reco rds  o f  any

tanks ,  so i l  r en red ia t i on  o r  c lean  up ,  o r  t ank  repa i r  a t  t he  ga rage .

7 .
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ALVIN H. BICBAIACH tndl
BARBANi JEAN BORSUK,

P la l a t i f f s ,

STEVEN DTVIS, LEONTRD
DAVTS, ROBERT L. DTVIS,

' and  
DOES I  t o  25 ,

Defendants .

NO.566290 -3

DECLrSrtTlON OF JN{ES E' BOWERS

IN OPPOSITION TO PLAINTIFF'S
APPLICLTIOT FOR RI6HT TC)
ASIACH ORDER ITD HOTION FOR
IPPOI N'nrEm OF R'ECEMR

Date :  Ju lY  30 ,  1990
T lue :  t0 :00  l .  n .
Dep t . :  19

HICHAEI. P. XILSH
TTCHTED T. WHITE
IDII{OTHI l|. HOPPIN
iitzcenrLo, ABBoSl & EETRDSLET
l22l Bloadlery, 2l ! t  Floor
Oaklaadt, Cali fornla 91 612 - 1E37
Tc lcPhoac r  ( { t i )  {51-3300

IttorE.yt tor DctradcDt! STEPHEII DAVIS
eod LEOIIIRD DIVIS

SOPERIOR COUBT

coutrr oF

)
l
)
)
)
)
)
)
)
)
)
)

- )

I ,  Janes  ! .  Bo ! '€ !s ,  dec la re  as  fo l lo r rg :

1 .  I  au  Preerc len t  o f  Subsur face  coDsu l tan ts '  Inc '  t  nake

th i6 t lec la la t iono f ! [ yo r t t rhnov ledge ,and t i f ca l l6dasas i tness l

could te6tl fy coupetently to tbe Datters 8t ' t€d bereln'

2, I  aD a leglstered C1v1I Engineer ani l  a registered

geotechnlcal engineer, for tbe St ' ts of Cali fornla'  I  have been

Pres id len t  o f  Subeur face  Cor8u l tan ts '  IDc ' '  s ince  19E3 '  I  have had l

extenslve exPe!lence 1n evaluatlng soi l  and groundwater

contan ina t ion  Prob lens '  I  coPy o f  ny  cur ren t  resune '  a t tached

here to  aE Exh ib i t  A ,  con ta ins  a  t rue  t lescr iP t ion  o f  uy  p ro fess iona l

gua l i f i ca t ions  anc l  exPer lence '

J, tsu Etv E \$
u\ ,urrl-Y.,o*

1 l71 l t i  6 .1 t t l  \ ! c r i  r  t  a .a
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3. on S€Pt€rb€r 3, 19E?. I  r€ce1v€d a t€le9hoDs cal l  lEoa

x!. t{rrk Sorruk of l l rrk Borruk, tDc., r .qucstlag tbat r grogorrl  br

rubDittcd to lnvclt lgatc reveral uad'tErouDd gatol lDG 'to!rg'  talxr

t lr t  €r l5ted oD ProPerty t t  l {32 l tarrtoD gtrset ln Oahlana'

Cali lorait '  x8' Eorruk inal icat.d thrt b'  uAr r 'Pr" 'Dtino th'

tlr. IIYIB Bacharlc!.

{ .

roperty. DurlDE tbla lo€tlDg. n€ dl lscugsedl dletal le

of the trals rnd condtuctsdl a brlef lDsPoctloa of tbe bullding

occupylng tbc Drog€rt!'.

5. DurlDg the iD8pectioo, t{r '  Borsuk loaicateA tbat a tank

hadl been reoovecl previoualy and replaced sltb a n€r' tank' The tank

r.rs 3iturt€d b€neath the Hrlr ison Stre6t cidesalk'  Lt '  BorEuX

lnd lca te . t t } ra t the tank tha tuasre lovec tb ld lbeenobserved tobe

l€ak ing .

6. Du!l trg the inspection, I  t l iscovered PiPiDg ln the

basenent of the 8t!ucture suggesting the presence of anotber

undergrounal storage tank' Tb€ taDk r 'aa BusPected to be I 'ocated

beneath th€ basenent f loo! alab in the southsest corner of the

bu i l t t lng ,  ad jacent  to  A l i ce  s t ree t '  B lack  o i l y  E ta lns  l '€ re  no ted

on the baseuent waII of the bui l i l lng aoat

tank. Slnl lar stains vere obtcrvGd o! the

tbc fuel PiPing for tbe

iB l ry oplnion that th ls tanh lePre6ents a Po6sibl€ aoulce of  Eoi l '

and grounduater contauinat ion'  I  reconrneni led to t { t '  Borsuk that a

test bo! ing be dtr11]edl  in tbe atea to check for indicat ions of  tank

leakage. The proposal to Bacharach contr ined the Eane

recoatnendlat  ion .

f l oo r  l n  t bc  t f ea . I t

7  t 2 l  t t 0 d l r r t l \ D c r . r  t  o . a



I

2

3

il

5

6

7

t

I

t0

t l

t2

r3

l 4

t5

t6

t7

I t

t9

20

2 l

22

23

24

25

26

27

2t

lerkloe op tie oroDertv. tt r'a! lubDltted to llt ' AIY1D Bacharach

on Scptcabcr 23, 196?. thc cott of tbc i 'Dvo3t1grt ioo wrt cst lurtccl

to bG 6.,950. A truc aDd corrcct coPy ot tblr propoaal adl

rr lrctrd rtcort lr  frol Subrurfacr Cosrult talr,  Iac' f i lcs ' ! l t

r t trcbcd b.rcto r!  Erblblt  B.

E. su!.urfaca coD.ultrDt.,  fDc' r lr  D'v'r  r ' t r1D'a bv l lvin

Bachuach to colduet tbc atudT '

9. On or aroundl June 21, 1990, I  rcccivcd e -t ftg[

ge rv l ceE  r

ldl. tbbott & Beardrlcy, to Providle

round fuel atorlge tanls at the

rri s on

Oak land ,  Ca l i f o rn la .

10 ,  On  Ju lY  21 ,

l nspec t  t h€  P roper t y .

f ac i l i t t €s  i nd iea t i $g

an autolnobi le service

fue l  a to rage  tanh8 ,  a

au to  c l ean ing  a rea6 .

as€oc la ted  tank6  and

Exh lb l t  C .

locat€d rt 1432 HafflEen--,9!E€'!----jl3

1990, I  let 9' i th t tE. Redlal lng at tbe site to

Durlng the inepection I observedl nunerous

that th€ bul lding bad Prevlously been uaedl as

rni l  rePalt faci l i ty. I  obeerve' l  undergroundl

fue l  punp ing  fac i l l t y ,  hydrau l l c  bo is t€ .  aDd

A 6cheoat ic  d lagran  o f  the  s i t€  and the

auto  rep . i r  fac i l l t i es  a r€  a t tached bere to  rE

11 .

covers  to

front of

c onta i  n€d

12 .

vapor  and

I  \Do ra .  !  0aa

Dur lng  the  Ju lY  21 ,

tvo underground fuel

lhe Harl ison Stre€t

fue}8 Hhich I Judgeal

On Ju ly  2 { ,  1990 ,  I

a j .r  gual i ty studies

1990,  lnsPect lon ,

tanks Iocated undet

entlaDce. I  noted

to  be  g .so l ine .

Ha6 retaineal  to

u6 ing  an  o rgan ic

I  renoved the

th€  6 ide$a lk  in

tbat the tanks

conduc t  so i  I  gas

vapor Deter (  OVI ' I  )  .

,/ l t l  lo or t 5 .



PROOF OF SBR\rICE

I, Christ ine O,Brien, decl.are:

That I am a citizen of the United Statea and am employed in

the City of Oakland, County of Alameda, State of CaLifornla; I an

over the age of eighteen years and not a party to the rrithin

entitled actl-oni my business address is 1800 Harrison Street, Suite

1771,  Oak land,  Ca l i fo rn ia  94512.

On l,tarch 25. L99l , I served the followingl

RESPONSE OF DOUGT,AS UOTOR SERVICES IN OPPOSITION TO
PETITION; POINTS AND AU$IORITIES AilD DECT,ARATTON OF
LEI,AND DOUGLAS

on each of the parties to the within action by placing a copy

thereof encLosed in a sealed envelope and nail.ed by the United

States Postal Service addres sed as follows:

See attached l ist .

I certify or declare under penalty of perjury that the

foregoing is true and correct. Executed on li{arch 25, 1991 at

Oakland, CaLifornia.



Jonathan S. Leo, Eeq.
Hellen, Ehlman, White & ItcAuliffe
333 Bush Street
San SrancLsco, CA 94104-2 87 8

State Water Resourcea Control Boald
PauI R. Bonderson Buildino
901 P Street
P .  O.  Box  100
sacramento, cA 95 812-0100
Attn: Theodore Cobb

Paul M, Smith
Alameda County Health Care Services Agency
Department of Environmental Health
80 Swan Way, Room 200
Oakland. CA 94627

llark Thomson, Eaq.
Deputy District Attorney
Office of Alameda County

District Attornev
7677 Oakpoxt Street, Suite 400
Oakland, CA 9462L

Steven R, Ritchie, Executive Officer
California Regional water eualLty
_ ̂ Control Board, San Francisco Bay Region
1800 Ha:crison Street, No. 700
Oakland, CA 94612


